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Stocks 
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(A) Caſes relating to Stocks in Companies. 


t.  o Dmniniftrator durante minore ætate ſells the infant's flock in the 
Eaſt-India Company to B. and C. two members of the ſaid 
company, who had notice that it was not the adminiſtrator's eſtate, 
as appears by the entries in the company's books; decreed, that 
it was fraudulent, and an account to be taken. Fin. R. 298. Paſch. 
29 Car. 2. Munn and Brown v. Eaſt-India Company; Dunkin 
& al; | 
2. A. having got /etters of adminiſtration upon a falſe ſuggeſtions 
was admitted to certain ſtock of the inteſtate's in the Eaſt-India 
company; but upon an appeal the adminiſtration was repealed and 
avoided ab initio : one, who was privy to the fraud in getting the ad- 
miniſtration granted to A. purchaſed a transfer of the fock from A. 
and an entry was made thereof in the' company's books. On a bill 
brought by the rightful executor, the court decreed the ſaid ſtock 
to be transferred back to the plaintiff, and the adminiſtrator of the 
purchaſor to account for dividends received by him, ſo far as he 
has aſſets, niſi eauſa, &c. Fin. Rep. 430. Mich. 31 Car. 2: 
Johnſon v. the Eaſt-India Company and Cheſter. 
3. A man /old another ſo many ſbares in Eaſt-India ſtock, :f the Carth. 268, 
other approved of his bargain, and demanded it ore tenus, or by note in 8. C. 
auriting left at the Eaſi-Iudia Houſe before ſuch a day, and pleads that 
licet he demanded it ore tenus, and by note in writing at the Eaſt- 
India Houſe, the defendant had not transferred it, & . Upon which 
the defendant demurred, and objected, that licet the note in writ= 
ing ought to be left at the Eaſt-India Houſe, yet the demand ore ſenus 
rould not be left there; and therefore the demand ore tenus is not 
reſtrained to the Eaſt-India Houſe, but og ht to be perſonal, and the 
words (left at the Eaſt-India Houſe) ſhall be applied to that which 
might be left there, which is the demand by note in writing: but 
after being twice moved, it was adjudged for the plaintiff, the can- 
Rant practice being an expoſition of theſe words. Skin. 391. Mich. 
5 W. & M. B. R. Hall and Cupper. | | 
4. By 8 H 9 W. 3. cap. 30. Every policy, contract, &c. made, A. in eonſ- 
er to be made, and which by the tenor thereof is to be performed after I/ «eration of 
May 1697, upon which any premium already is, or hereafter ſhall be on >. 
given or paid for liberty to put upon, deliver, receive, accept, or refuſe aſſumed, on 
any ſhare or intereſt in any jeint flock, tallies, Qc. or Bank bills «whatſo- the 29th Ge- 
ever, other than ſuch contracts, c. as are to be performed within 3 — 696, 
days from the time of the making, ſhall be utterly null and void to ali in- 500 l. in 


fents. _ _ to 
| for the 
ſum of 3651. at any time when requeſted befere - 10th day of May then nest enſuing. The 3 


Vot. XX. Was, 
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was, Whether this contract, made 29 Oct. 1696, by which B. had time to requeſt the aſſiznment of the 
Bank ſtock till 10 May 1697, was within the ſtatute, and made void thereby? The court detivered no 
opinion, but Northey argued that it was not; for this is not a contract, which by the tenor of it is to be 
performed after the 1oth day of May 1697; for although the plaintiff had liberty to perform the re- 
queſt of the aſſignment of the Bank- ſtock to him until the roth day of May 1697, which was 9 days 
after the act took place, yet juch requeſt might be made before the 1ſt of May, and ſo the contract, by 
the tenor of it, was not to be performed after the iſt day of May; for a contraQt to be performed after 
the 1ſt day of May, is intendable of ſuch a contract which of neceſſity ought to. be performed after that 
day, and cannot be performed befoſe; but a contract performable as well before as after that day, at the 
eection of the party, is not within the act of parliament, but is caſus omiſſus ; and he compared it to a 
caſe upon the ſtatute of 24 Car. 2. cap. 3. of frauds and perjuries, by which it is enacted, that no action 
Mall be brought, &c. whereby to charge any perſon, &c. upon any agreement which is not to be per- 
formed within a year from the making thereof, unleſs d the agreement be in writing; and an action was 
brought, upon an agreement by the defendant to pay ſo much upon his marriage, but without any writ- 
ing or memorandum of the agreement; and the defendant did not marry within the year: upon the trial 
at Guiidha!l before Holt Ch. I. he was in doubt whether that agreement was within the ſtatute, and 


whether it ought not to have been by writing? And ordered that the opinion of the judges of the court 


ſhould be taken. And by the major part of the judges in B. R. it was reſolved, that this was caſus 
omiſſus; for that the defendant might have mazried within the year; and fo it was not an agreement 
which was not to be performed within a year, and by conſequence was not ſuch an agreement as was in- 
tended by the act of parliament :. and he ſaid he did not fee any diverſity between the caſes. Comyns's 
Rep. 4% 50. pl. 32. Hill. 9 W. 5. in B. R. Anon. Ld. Raym. Rep. 316, 317. Smith 
v Weftall, S. C. And Holt Ch. J. was of opinion, that if the requeſt had been before the iſt of May, 
and the contract performed, it had been good; but if no requeſt was made before the i of May, the con- 
tract being pet tormable afterwards, was within the intent of the act. And in fact no requeſt appeared 


wo have been made before the 1ſt of May. And therefore judgment was tor the defendant, who had 


pleaded the act of parliament. 


In aſſumpũt, upon a fpecial promiſe to transfer Rock in the plaintiff declared upon an 
agreement in ⁊uriting, by which the detendant agreed, in 1692, in conſideration of tds transfer 
ſo much #cc& to the plaintiff, or order, upon requeſt ; and he thewed a requeſt, &c. and 


averred, that the defendant had not transferred. The defendant pleaded the act of 8 & 9 of this king, 
Cap» 32. againſt ſtockjobbing; the plaintiff demurred. And it was urged, that this contract was within 
the faid act, becauſe, it may be, the transfer was not to be made before the day of | 
But per Holt, the faid act ſhall be taken ſtrictly, becauſe it deſtroys bargains 3 and therefore if the re- 
queſt was before the ſaid day, it is well enough. Judgment nifi, &c. for the plaintiff, Ld. Raym. 

Rep. 672, 674. Eafter, 13 W. 3. Mitchel! v. Broughton. 
"ER ] | | 
5. In covenant by A. againſt B. upon articles of agreement, A. 
declares, that it was covenanted and agreed between him and B. 
that in conſideration of 20 guineas by B. to him then paid, 4. 
ſhould transfer to B. before, or upon the 19th of November 1695, 
10007. Bank flock ; and that B. covenanted with A. to accept it upon 
notice of 3 days, and to pay to A. for it 940 l. and then A. avere, that 
no Bank ſtock is transferrable by law but in the office of the Bank of Eng- 
land, in the preſence of both the parties; and that he gave 3 days 
notice to B. that he would transfer to him the Bank ſtock in the 
office of the Bank, the 19th of November; and that he attended 
there the whole day to have transferred it, but that B. did not come to 
accept it, for which A. brings this action for the 940 l., &c. B. 
after oyer of the articles, pleads that A. nor none of his afjigns, had 
any intereſt in any Bank flock upon the 18th of November, &c. A. de- 
murs. And the whole Court was of opinion, that the plea was ill, 
becauſe though A. had not any Bank ſtock upon the 18th of No- 
vember, yet if he had it the 19th, he might have performed the 
contract within the time; for the covenant was not, that he 
ſhould transfer any particular 10001. of Bank ſtock, which he had 
at the time of the covenant, but any 1000 l. of ftock. But then 
the whole Court held, 1ft, That this action will not he for the 
plaintiff in this caſe, becauſe it appears that he has not transferred; 
aud without transfer, B. is not bound to pay the money; for the 
| | money 
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flock, who ſhall pay to the caſhier of the comp 
"ſums fo borrowed, by the 25th of Fune 1722, all be diſcharged from 


Stocks. 


money was to be paid upon the transfer: and therefore no tranſ- 


fer, no money. And cited Co. Litt. 304. Dyer, 371. 2 Mod. 
266. OTwar v. HoLpirs. But the matter in the declaration might 
have been a good excuſe for the plaintiff, if the defendant had ſued 
him for not transferring the Bank ſtock ; or the plaintiff might 
have afligned his breach in the non-acceptance of the ſtock by the 
defendant. Ld. Raym. Rep. 440. Paſch. 11 W. 3. Shales v. 
Seignoret. | 

6. The Court held alſo, that it did nt appear to them but that 
the Bank flock was transferrable at another place than at the office of the 
Bank ; tor though the ac ſays, that no transfer ſhall be but as the 


king ſhall appoint, and the king has appointed it to be at the office of the 


Bank, and not in any other place, yet that ought to have been pleaded, or 
otherwiſe the Court cannot take notice of it; and therefore, not- 


withſtanding any thing that appears here to the contrary, the 


transfer might have been in any other place, and then a tender 
ought to have been made to the perſon. Ld. Raym. Rep. 441. 
Shales v. Seignoret. 

7. It is to be admitted, that when money was 70 be paid upon 
the transferring of the flock, or doing any other thing, if he that is to 
make the * transfer, or do ſuch other thing, makes tender, and the 
other refuſes, then he is as much intitled to the money as if the 
transfer or other thing had been actually done; for though the 
words be, that the money ſhall be paid upon the transfer, yet if the 
party does all that lies in him, he 1s thereupon as much intitled to 
the money, as if he had done all effectually; per Holt Ch. J. 
in delivering the opinion of the Court. 12 Mod. 530. Trin. 
13 W. 3. in caſe of Lancaſhire v. Killingworth. 


8. Defendant gave bond to transfer 300 l. Eaſt-India ſtock, on or 


before Zoth September next. The ſtock was much riſen in 


2 Salk. 62 Jo 
pl. J» S. Go 
but 8. P. 
does not ap- 
pear. 
Ld. Raym. 
Rep. 686, 
S. C. and 
S. P. by Holt 
Ch. J. who 
delivered the 
reaſons of 
the judg- 
ment. 


* 


value ſince the agreement, yet defendant was decreed to transfer 


300 l. ſtock in ſpecie in a fortnight, and to account for all divi- 
dends made ſince the time when he ought to have transferred, and 
to pay coſts at law and here, or diſmiſs the bill with colts, 


2 Vern. 394- pl. 365. Mich. 1700. Gardner v. Pullen. 


9. An agreement by note under hand, in conſideration of 2 gui- 
neas paid down, to transfer South-Sea ſtock at a fixed price, at the 
end of 3 weeks, was decreed at the Rolls 10 be executed in ſpecie ; but 
on appeal Lord Parker reverſed this decree, and ſaid that a court of 
equity ought not to execute any of theſe contracte, but to leave them to 
the law, where the party is to recover damages, and with the 
money may buy a like quantity of another perſon, and which will 
be all one. Wms.'s Rep. 570. Mich. 1719. Cud v. Rutter. 

10. 7 Geo. 1. ft. 2. %. 6. Such perſons (brekers excepted ) as fince 


Trufter e 


the 25th of March 1720, have borrowed money of the company upon ro00l. F. S. 


all further demands of the company, and the ſtock ſo pledged ſhall be al/o- 


lutely veſted in the company. | 


The like clauſe for money borrowed on ſubſcription receipts. 


any 10 per cent. upon the ock, ber- 


rowed 400 J. 
upor it of the 
company, at 

the dre of 


erfty gue 
truff, who 


received the monty, Aftæwards this act of parliament enacted as above, The truſtee paid the rol, 
K 2 


bl 


though 
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though ceſty que truſt forbid his doing it. On a bill by the truſtee to be repaid this 10 l. per cent. La. 
C. King decreed it accordingly, with intereſt and coſts. 2 Wms.'s Rep. 453. Paſch. 1728. Balſh 


v. Hyham. | 
But if the ceſty que truſt had not only forbid the payment, but bad alſo 2ffered ſecurity to indemnify the 
truſtee, it had been material; but the truſtee had good reaſon to think he was liable to pay the whole 


N borrowed, Per Ld. C. King. Ibid. 455. S. C. 

41 | 

The condi- 11. By / Geo. x. flat. 2. par. 8. Every contract for the ſale or 
tion of a purchaſe of ſubſcriptions or flack of the South-Sea company, c. which 
' Whereas fall not be compounded by the parties thereto, or intergſted therein, on 
P. B. as ex- oF before the 29th of September 1721, or an ahſtract or memorial there- 


22 — of figned by the party intereſled therein, and who ſhall be minded to take 


pofiefſed of advantage of the ſame, ſhall be entered and regiſtered in books,#auhich 


”=_ ers are thereby required to be provided for that purpoſe by the reſpective com- 
— 6th Ju- panies to whoſe capital ſuch flock, Qc. do or ſball relate, before the II 
„ agreed to of November 1721. And in default of ſuch entry and regiſter, every 
them for ſuch contract, as to ſo much as ſhall remain unperformed and not com- 
460 l. to be 
aligned and Pounded, on or before the 29th of September 1721, ſhall be void: and 
paid for be- ſuch entries ſball expreſs the name of the parties, or perſons for whoſe 
— uſe or benefit ſuch contracts were made, &c. 
next; and whereas ſoon after, the ſaid P. B. at the requeſt of the plaintiff and defendant, transferred 
them in his own name into the South-Sea; now if the defendant, in conſideration of a valuable conſi- 
der ation, ſhall transfer to the plaintiff a moiety of the ſaid Rock allowed by the S. S. company for the 
fame, then, &c. And then pleaded, that the contract between the plaintiff and defendant was for 
\fale of S. S. ſtock, which wwas neither performed ner compounded before the 29th September 1721, and that 
neither the bond, with the condition and contract therein contained, or any abſtract cr memorial thereof, 
was regiſtered before iſt November 1721, &. The plaintiff replied, that he, by deed dated 27 Octo- 
ber 2720, aſſigned the bond, and all benefits of the ſtock, &c. in the condition mentioned, to William 
King, for his own proper uſe, who regiſtered it, &c, and iſſue was joined upon the regiſtering. And en 
abe trial at Guildhall, November 27, 3722, before Ld. Ch. I. Pratt, it appeared, upon the regiſter of 
the affignment produced, that the offignment vas regiſtered, and not the bond; and the Ch. J. ſaid, that 
the bond and condition which contained the contract, ought to have been regiſtered : then a regiſter of 
the bond and condition was produced, but it did not appear to whoſe uſe the contract was made; and it 
is not enough, that it is ſaid in the aſſignment, that ® it was to the uſe of the plaintiff, though the aſſign - 
ment was alſo regiſtered; for that is only a recital in the deed of aſſignment, but by the ſtatute it muf# 
appear by the regifter itſelf to whoſe uſe the contract wvas made, And to this opinion the Ch. J. adhered, 
but on the plaintiff's importunity, permitted a caſe to be made, which was never argued ; but the plain- 
tiff commenced a new action in C. B. upon which a ſpecial verdict was found, Comyns's Rep. 3655 
4266. pl. 182. Mich. 9 Geo. B. R. Rogers v. Wilſon. | 
Covenant upon an indenture, dated the 19th Auguſt 1720, made between the plaint ff of the one part, 
and the defendant of the other, whereby the plaintiff, in conſideration of 1436 l. 10 8. to be paid to him, 
as thereia after mentioned, by the defendant, couenanted for himſelf, &c. that he, his executors, &c. 
mould, an or before the 25th of March next enſuing, tran fer, &c. to the defendant, his executors, ad- 
miniſtrators, and aſſigns, all ſuch ft:ck, bonds, notes, bills, and money, &s the S. S. company ſhould alloav, 
de iver, and pay, to the proprietors of lottery annuities, for 1277 l. 11. 64. capital flock in the littery annui- 
ties at 5 per cent. then already ſubſcribed inte the ſaid company, by, or in the name of the ſaid plaintiff, with 
all dividends, profits, &c. And the defendant, in conſideration of the premiles, for himſelf, &c. cove- 
 nanted with the plaintiff, that be, &c. ſhould, within the time aforeſaid, accept all the ſaid ſtock, bonds, 
c. which ſhould be given by the S. S. company for the 1277 J. 18. 6d. lottery annuities, &c. and 
$o0!d pay 1436 J. 103. for the ſame ; and for non-payment the action was brought. After oyer the 
defendant pleaded, that neither the contract in the declaration mentioned, nor any alſtratt or memorial 
theresf, wwas entered in the S. S. company's books, as is required by this ſtatute, Plaintiff took iſſue, 
which being tried before Ld. Ch. J. Pratt, the plaintiff produced the reg fler-book of the S. S. companys 
wwberein a copy of the contract ava entered verbatim, under which was ſubſcribed, © this is for my proper 
«© uſe and benefit,” which was ſubſcribed by the plaintiff with bis own name, viz. “ Philip Wilkinſon," 
It was infiſted for the defendant, that the words of the act were plain, that the name of the perſon for 
whoſe uſe or benefit the contract was made, muſt be expreſſed, which refers to the time of making the 
tract; and the act intended ſo, becauſe it deſigned to diſcover what contracts were made for any of 


"he directors, who were ſo cunning, that the made none in their own names 1 but yet, as this regiſter - 
3s, this contract might be made for the benefit of a director, who after might releaſe his equity, or right, 


to the plaintiff; and yet the regiſter will be true. But for the plaintiff it was argued, that the pream- 
ble to this clauſe ſhewed what the deſign of the parliament was, viz. for preventing a multiplicity of vex- 
atious and doubtful ſuits concerning thee contracts in law or equity; therefore it directed, that the 


name of the yerſon fgr whols uſe or benefit ſuch contract were made, ſhould be expreſſed in PP 


- 
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and regiſter, that the defendant might know who had a demand upon him; which in this caſe the de- 
fendant did, the intire contract being regiſtered; and by the import of the deed it appears to be for the 
plaintiff s benefit. And of that opinion was the Court; and Raymond J. ſaid, that this act being ex 
f9ft fatto, the conſtruction of the 2vords ou gt not to be ſtrained, in order to defeat a contract, to the benefit 
whereof the party was well intitled at the time the contract was made. Judgment was given for the 
plaintiff. 2 Led, Raym. Rep. 1350, &c. Eaſter, 10 Geo, Wilkinſon v. Sir Peter Meyer. 
S. C. 3 Mod. 232. ſays, that by 3 Judges againſt the Ch. Juſtice, this was held to be a good con- 
tract, and well entered in the S. S. books; for the whole agreement was regiſtered, and by conſequence 
i* muſt be ſhewed who had a right to demand the money; that the intent of the legiſlature was only to 
ſexo, that there wwas a goed and ſolemn contract, ſo that people might not be troubled with every trifling 
bargain made at that time, but only upon legal contracts, which were to be regiſtered ; and what was 


done by the plaintiff, ſhews that this contract was for his benefit, and that he is the perſon that had the 


right, Judgment for the plaintiff, 


12. In aſſumpſit fer 580 L for 10 ſhares in the ſtock of the com- 
pany of copper-mines, the defendant pleaded non aſſumpſit. Upon 
the trial there was proof of a contract, according to the declara- 


tion, but there was no memorandum in writing, nor any earneſt paid, 


ſo that the queſtion was upon the ſtatute 29 Car. 2. of frauds, &. 
whether this contract, being for more than 101. be good ? King 
Ch. J. before whom this was tried, doubting, it was made a caſe, 
and argued before the court of C. B. and afterwards at Serjeant's- 
Inn, before all the judges of England. And upon argument there, 
the judges being divided in opinion, it was adjourned. Comyns's 
Rep. 354, &c. pl. 178. Mich. 7 Geo. 1. Pickering v. Appleby. 


Cowper, that a plea of the ſtatute to a bill for performance of a contract for 4000 l. S. S. ſtock, ought 


to be allowed, Ibid. 536, 537. 


13. A. by deed poll covenanted to aſſign S. S. ſtock to defendant, 


In this caſe 
was Cited by 
Serjeant Co- 
myns, Arg. 
the caſe of 
NuNnXxNs v. 
Sei ro, 
Hill. 8 Feb. 
1715. in 
Chancery, in 
which, he 
faid, it was 
exprefsly 
declared by 
Lord C. 


a ſoon as the books of that company were open ; and defendant co- 
venanted, in confederation thereof, to accept the receipts, and zo pay 


9501. to A. on the 10th of November following ; afterwards by act 
of parliament the company were prohibited to give any receipts for 
fo long time. The time expires for the payment, and A. brings 
covenant for the money: but adjudged, that it being only a deed 
poll, it is for that reaſon the deed of the defendant only; and there- 
fore the covenants cannot be mutual : and it would be hard that 
A. ſhould maintain this aCtion for the money, before he transfers, 
or tenders to transfer, the ſtock, when defendant has no remedy to 
recover it at law, but only a right to have it decreed to him in 
equity; and judgment for defendant. 8 Mod. 41. Paſch. 7 Geo, 
1722. Lock v. Wright. | 
14. A. by articles of agreement, covenants on /uch a day to tranſ- 
fer ſo much ſtock, on payment of 1638 l. and the defendant covenants 


to accept the fame, and then to pay the money at or before the ſhutting 


up the books for the Chriſtmas dividend; and agreed further, that 
if defendant did not accept it, the plaintiff might ſell it, and the 
Toſs or profit to be accounted for; bond was given for performance. 
Per 3 Juſt. againſt Eyre, thefe are independent covenants, and not 
mutual, and plaintiff need not ſet forth any tender to transfer, be- 
cauſe it was to be transferred on payment, and ſo defendant made 
himſelf the 1ſt agent; and ſo reverſed a judgment in C. B. 
8 Mod. 68. Paſch, 8 Geo. 1723. Wivel v. Stapleton. 


C8] 


$ Mod.292, 
Trin. 10 
Geo. 1725. 
S. P. And 
ſuch another 
judgment in 
C. B. re- 
verſed, Shel. 
burn v. 
Stapleton. 
This rever- 
ſal Was re- 
verſed in 
Dom. Proc. 
becauſe the 


reſidue of the money was not due till he made a legal tender of the ſtock, and defendant made default z 
and for not ſhewing this, the breach was not ſufficienthj laid. Ibid. 381. Trin. 11 Geo. 1726. Wivel 
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15. Caſhier of S. S. company received money for a ſubſcription, but 
did net enter reſpondents names in the book; the reſpondents reco- 
vered the money againſt the company. MS. Tab. tit. Stocks, 
pl. 1. cites March 6, 1722. S. S. Company v. Curſon. 

16. Chancery will compel or ſupply the want of a 7ransfer of 

ock. Per Parker C. 10 Mod. 498. Trin. 8 Geo. 1. Cock v. 
.Goodfeliow. | | 

17. Plaintiff covenanted by indenture 79 ?ransfer S. S. ſtock to 
defendant, on or before September 21, and the defendant covenanted to 
pay the plaintiff 85001. on or before the ſaid day, and gave bond for 
perfermance of the ſaid covenant : in debt on the bond the plaintiff 
ſet forth all this matter, and that pro & in confideratione præmiſ- 


drum, the defendant coyenanted to pay the money, and that he 


was ready at the time and place agreed, &c. and that defendant, 
or any for him, was not there to receive. On a demurrer it was 
adjudged, that theſe were mutual covenants, the transfer being to 
be made on a certain day and place; and though in fome caſes the 
word {pro} makes a condition precedent, fo that the plaintiff 
muſt aver performance, yet it is not ſo here; for pro here makes 
the covenants mutual, viz. the plaintiff is to ranger (pro ) the 
money, and the defendant is to pay pro the transfer, and this re- 


duces it to mutual covenants, for which each has a proper reme- 


dy for non-performance. 8 Mod. 105. Mich. 9 Geo. 1723. 


Blackwell v. Naſh. 


c pt and pay infra temps præd t. Per Cur. it is a mutual covenant, and plaintiff need not to lay any 
requeſt, or plead himſelf ready, &c. For the time is net indefinite, as ſuggeſted, becauſe defendant was to 
accept and pay infra tempus przedi. which muſt be within 4 diys; and therefore no occaſion to aver 
a requeſt: jt is the ſame caſe with that of BLACKWELL v. Nasn, only in that caſe one day was ap- 


pointed, and here are 4 days. 8 Mod. 173. Irin. 9 Geo. 1724. Wilkinſon v. Meyer. 


[6] 


13, Purchaſe of refuſal of ſtock in the year 1720, good. MS, | 
Tab. tit. Stocks, pl. 2. cites Feb, 10, 1723. 


19. A. by deed poll covenants to pay 150001. r ſo much ſtock 
in S8. 8. company, which plaintiff covenanted to transfer on Sept. 21, 


and at ſuch a place, when and where defendant covenanted to re- 


ceive the ſtock, Per Cur. there. muſt be a tender to transfer, 
though an actual transfer is not neceſſary, unleſs defendant had 


been ready at the time and place to receive it; and if ſo, then the 
tender muſt be the laſt hour of the day on which [the ſtock was 
to be transferred), and that time muſt be laid in the declaration, 


8 Mod, 218. Hill. 10 Geo. 1724. Mordant v. Small. 
20. Articles were drawn for ſtock in the Luſtring company at 


58 J. a ſhare, and the money 7o be paid, and transfer to be made on the 


next opening of the company's books. But at a meeting for ſealing the 
articles, the /e/ler inſiſted that the money ſhould be paid at a day certain, 
evhether the books opened or nat, and an indorſement was made accord- 
ingly, and both executed, Afterwards a flop was put by parliament to 


any further transfers or dealings with thoſe bubbles. The books 


were never opened afterwards, The vendor in an action at law 
recovered ; but on the vendee's bringing a bill in chancery, an in- 
junction was granted; and upon hearing the cauſe, the Maſter. of 
the Rolls ſaid it was againſt natural juſtice, that any one ſhould 
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Pay for a bargain which he cannot have; that there ought to be 
quid pro quo, whereas in this caſe defendant had fold the plain- 
tiff a bubble or moonſhine ; that the defendant was the chief actor, 
that he went to market with this bubble; and that ſince no tranſ- 
fer can be made, he granted a perpetual injunction, and ordered 
the defendant, at the plaintiff's charge, to enter ſatisfaction on 


the judgment. And afterwards the cauſe came on to be re-heard 


by Lord C. King, who made no decree, but ſaid, he could not 
divide the loſs, and recommended an agreement, and to ſhare the 
difference. 2 Wms.'s Rep. 217. Paſch. 1724. Stent v. Baylis. 


21. Mortgagee of S. S. ſtock /z/!s part; he was liable to ac- Comyns's 


count. MS. Tab. tit. Stocks, pl. 3. cites May 10, 1727. Har- 
riſon v. Franks. 


and Hart, and Franks, S. C. in the Exchequer, Mich. 13 Geo. 1. an account was directed tor all mo- 


nies received on the ſale, notwithſtanding the day of redemption was paſt. 


22. In an action upon a S. S. contract the declaration ſet forth, 
that the plaintiff, was bound to transfer 8001. ſtock, and the de- 
fendant to pay 58001. That 2 reciprocal notes were given for that 
purpoſe ; and that the plaintiff was ready to make a tender of it 
at the day, but that the defendant was not there; and therefore de- 
mands the money. Two things were moved in arreſt of judg- 
ment; one was, that the contract was not regiſlered purſuant to the 
ſtatute of 7 Geo, 1. but only the promiſſory note of 58001. and not 
the note which the plaintiff gave for transferring ; ſo that the full 
contract was not regiſtered. And as to what the other fide might 
ſay, that it was not in their power to regilter more than what 
was in their own hands, they anſwered, that they might at leaſt 
have regiſtered a memorial, or abſtract of the whole; and the act 
gives them a power to regiſter the contract itſelf, or a memorial 
of it, at their election. Now that the whole contract was not 
regiſtered by regiſtering this note only, they ſaid was plain; for 
the words of the note are, I promiſe to accept of 8001. S. S. flock, 
and to pay 5800 J. for the ſame ; and ſo nothing was regiſtered that 
imported any contract on the part of the plaintiff; and therefore 
the whole was not regiſtered : that the words {for the ſame ) did 
not import a reciprocal covenant ; for if it did, then in an action 
brought upon ſuch note, you need not aver the tendering of the 
ſtock, which it is evident in this caſe you muſt. And took a 
difference between inſtruments, which contain reciprocal cove- 
nants, or only a covenant of one of the parties; and cited 7 Rep.10. 
and the cafe of PoRDRICR AND COLE, and of PETERS AND 
Or EY 2 Saund. But per tot. Cur. the contract 2vas well regiſter- 


ed; for it appeared by the regiſter, that each party was under mu- 


tual covenants, inaſmuch as it appeared, that the party regiſtering 


had accepted the note, by which acceptance he was neceſſarily 


bound; and aid, that this very point was ruled thus at niſi prius, 
in the caſe of HAR DET AND PATERS0N. * Barnard, Rep. in B. R. 
28, 29. Mich. 1 Geo. 2. Dorvill v. Ayneſworth. Es, 
23. In 1720, H. the defendant gave a promiſſory note to A. the 
plaintiff's father, 7 pay him g 1000 J. in caſe be wauld * 
| 4 * 


Rep. 293. 
pl. 193 


Harriſon, 


— . 


Stoc ks, 


bim 10001. capital 8. S. flock, at or before the ſhutting up the books for 
the then next Chriſtmas dividend, A. accordingly'/ent a notice in 
roriting to H. hat he would transfer this ſtock to him on the Friday 
or Saturday next, being the gay for the ſhutting up the books. The 
plaintiff avers in his declaration, that A. «vas at the S. S. Hcuſe on the 


day to make a tender, but that neither H. nor any for bim, vas there 


to receive the transfer: upon which the plaintiff, as executor to 
A. brings this action. The plaintiff gave in evidence, that the uſual 
and only time for making theſe tenders vuas between the hours of nine 


and one; and that not ſo much as the transferring any flock can be made 


but between theſe hours, unleſs in theſe particular days juſt before the 
ſputting up the books for the making of their dividends. That A. had 
a perſon ready to make this tender all the time between thoſe hours ; 


' that three calls accordingly were made, but that nobody came for H. 


to accept it. The Court ſaid, that this matter was now brought to 
one fingle point of law, whether upon the face of the plaintiff's 
own evidence, it does not appear that the tender was not good, 
inaſmuch as his witneſſes admit, that the time fer transferring 
ſtock in theſe days continues after the uſual hours; and in fact 
this time confinued till late in the evening? Upon this queſtion 
were all of opinion, that the tender was not good ; for they 
ſaid, in all theſe caſes the tender of the act muſt be made at the 
laſt point in which the act itſelf can be done. And this they ſaid 
was held in the caſe of LaxcasnireE AND KILLINGWORTEH; fo 
that this differs from the tender of rent: and therefore as the law 
has appointed the time for this tender, no uſage to the contrary 
for a few years can alter it; for this ſame reaſon too is it, that 
notice was wholly unneceſſary; whereupon the plaintiff was non- 
ſuited. Barnard. Rep. in B. R. 95, 96. Mich. 2 Geo. 2. The 
Duke of Rutland v. Hodgſon, 2 
24. A. in conſideration that B. would transfer to him ſo much 
ſtock in the Nert-Buildings Company, promiſed to pay him after the 
rate of 111. 7s. per cent. 1 4 transferring the ſame immediately 
offer the opening the books. aſſumpſit by B. he ſet forth that 
e 29 Feb. was the firſt day for transferring after the opening; 
that York-Buildings Houſe was the uſual place of transferring ; 
and that from 3 o'clock to 4 was the uſual time; and avers that 
he was there all the time between 3 and 5 ready to transfer, but 
that none was there for A. to receive it; and that A. has not paid 
the money. Upon demurrer exception was taken, that the tender 


" eught to have been laid in that part of the houſe particularly where 


the bucks for transfers are kept, that being the moſt notorious place. 
The Court agreed that the tender ought to be made there, but up- 
on this declaration they would not intend that there were any 
other parts of it; that a houſe ex vi termini, ſignifies only ſome 
building, which may conſiſt of one room only, as well as of more. 
The Chief J. obſerved; that if defendant had pleaded the general 
iſſue, the plaintiff muſt have proved his tender in that very parti» 
cular part of the houſe where the books are kept. Adjornatur. 
Barnard. Rep. in B. R. 156. Trin. 5 Geo. 2. Jacobs v. D 

2 25. E. 


9 


Stopping Lights, 


25. E. H. purchaſed 10001, S. S. flock, and accepted the ſame in 


the S. S. books ſoon after his buying it. Afterwards another of 
the ſame name, but known by another deſcription, got, by ſome 
means or other, the 1000 J. flock belonging to the firſt E. H. placed 
to his account in the S. S. books, and ſome years afterwards transfer 
red the ſame to R. his broker, in order to /ell the ſame for him, which 
R. accordingly did. Both the E. H.'s died. On a bill brought 
by the repreſentative of the firſt E. H. the Court was of opinion, 
that the repreſentative might ele either to have this "pecife quan- 
tity of flack bought for her, or a ſatisfaion for it as it was at the time 
it was fold out, at which time a converſion was made of it; and 
likewiſe feemed to incline, that the company might be liable, in caſe 
the repreſentative of the laſi E. H. has not ſufficient er becauſe 
they muſt be conſidered as truſtees for the firſt E. H. at the time 
he purchaſed this ſtock; and as the ſame was transferred without 
his privity, they muſt be conſidered as continuing his truſtees; but 
that it would be ſoon enough to determine this point when an ac- 
count is taken of the aſſets. Barnard, Chan. Rep. 324, Hill. 

1740. Harriſon v. Pryſe. 

26. If ſtock belonging to a teſtator is given by his vill, ſubje to 
4 contingency, the Court does not preſume that the ſtock will 
always remain in the ſame plight ; and if it is converted into other 
ſtock, the ſtock into which it is fo converted, ſhall be ſubjeF to the ſame 
contingency, Barnard. Chan, Rep. 422. Hill. 1740. Batten v. 
Whorewood. . 


For more of Stock in general, ſee Deviſe, Fraud, (C), pl. 1. 
Whitacre v. Whitacre, Purchaſor, (B), pl. 17. Monk v. 
Graham, South Sea, and other proper titles. 


Stopping Lights. 


(A) By one who has Land adjoining. 


I. Ca was brought for ſtopping lights; the deſendant 
4 pleaded in bar a cuſtom within the place where, &c. time out 

of mind for any neighbour that had land lying before the windows 
of another neighbour, 20 obfruF the fight, by doing any thing on 
his own land. But reſolved, that when a man has a lawful 
eaſement or profit, by preſcription time out of mind, another cuſ- 
tom, which is alſo time out of mind, cannot take it away; for 
the one cuſtom is as ancient as the other. And it may 2 
| | ore 


7 
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Yelv. 216. 
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Bulſt. 116» 
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8 Stopping Lights. 


S. o. c before time of memory, the owner of the land had granted to the 


in caſe of . ; . . « | 
Hughes „. Owner of the houſe to have the ſaid windows, without any ſtop- 


Kemi. ping of them; and ſo the preſcription may have a lawful begin- 
ning; cited in Aldred's caſe, 9 Rep. 58. as Trin. 29 Eliz. B. R. 
the caſe of Bland v. Moſely. | 

Le. 168. pl. 2. If 2 men be owners of 2 parcels of land adjoining, and one 


234. Bowry of them does build an houſe upon his land, and makes windows 
2 3 and lights looking into the other's lands, and this houſe and the 


cordingiy. lights have continued by the ſpace of 30 or 40 years, yet the other 
may, upon his own land and ſoil, lawfully erect an houſe or other 
thing againſt the faid lights and windows, and the other can have 
no action; for it was his folly to build his houſe ſo near to the 
other's land. It was agreed by all the juſtices, and adjudged ac- 
cordingly. Nota, cujus eſt ſolum, ejus eſt ſummitas uſque ad 
cœlum. Temp. E. 1. Cro. E. 118. pl. 3. Mich. 30 & 31 

: Eliz. B. | ' Bury V. Pope. : 

Raym. 27. 3. If A. builds a new houſe on part of his lands, and then ſells the 

Pzimer v. houſe to B. and the lands to C. neither A. nor C. can obſtruct 

. the lights. Lev. 122. Mich. 15 Car. 2. B. R. Palmer v. 

Car. 2. B. Fletcher. 

R. S. . ; L 

and there held by Twiſden and Windham, that the vendee may build upon it; but Keeling contra. 

Sid. 167. pl. 26. S. C. and judgment accordingly for the plaintiff, Keeling dubitante, and the Ch. J. 

ablent.—— Jbid. 227. pl. 22. S. C. but S. P. does not appear. 

If A. ſells the wacant greund, and keeps the houſe without reſerving the benefit of the lights, the 
Court doubted that vendee might buiid fo as to ſtop A.'s lights, becauſe he parted with the ground 
® without reſerving the benefits of lights; for this differs from Palmer and Fletcher's caſe. Per Cur. 6 
Mod. 314. Mich. 3 Ann. B. R. in caſe of Tenant v. Golding. —S. P. by Keeling accordingly, 
in the caſe of Fletcher v. Palmer, ut ſupra ; but Tuiſden contra. S. P. accordingly, Le. 168. in 
caſe of Bowry v. Pope. | 
”L 9 7 | | . $25 0 
Sid. 167. 4. A ftranger having land adjoining to a houſe neꝛvly erected, 
pi-26-5-C- may obſtruct the lights. Agreed by all; for the building a houſe 


= by upon his lands, cannot hinder his neighbour from doing what he 


and Wind- will with his own lands. Lev. 122. Mich. 15 Car. 2. B. R. 


—_— Palmer v. Fletcher. 
builds 2 houſe upon his own ground, he that has the contiguous ground may build upon it alſo, though he 
does thereby top the lights of the other houſe; for cyjus eſt ſolum ejus eſt uſque ad cœlum; and this 


holds, unleſs there be a cuſtom to the contrary, as in London, Per Hale Ch. J. Vent. 239. Hill. 24 


& 25 Car. 2. B. R. in caie of Cox v. Matthews. 2 

Sid. 26. 5. But if the houſe be ancient, ſo that he has gained right in the 
eg. 58 lights by preſcription, it is otherwiſe. Lev. 122. Palmer v. 
by Twiſden Fletcher. 

and Wind- 


kam 1. _i. 227. pl. 220 S. C. but not 8. P. 8 


(B) After Unity of Poſſeſſion. . 


170.866. pl. 1. T VO houſes came into one hand, and windows, &c. are altered, 


1195, 5. C. and then the houſes are divided ; the lights cannot be re- 
2 Hored by law, but muſt be taken as they were at the time of the 


foall ner laſt qdiviſion and conveyance. Hob. 131. pl. 173. Hill. 13 Jac. 


abare the C. B. in the caſe of Robins v. Barnes. 
nuiſance, 35 2. If 


Stopping Lights, 9 
2. If I have an ancient houſe and lights, and I purchaſe the next 
bouſe or ground, where no nuiſance is done to my former houſe, 

my privilege againſt what I have purchaſed ceaſeth; for I may 

uſe my own as I will. Now if I leaſe my former houſe, I ma 

build upon the latter; or if I leaſe my latter, he may build 281 

me, as it may ſeem. Hob. 13 1. Rohins v. Barns, 


(C) Stopping Lights in London. 


1. B the cuſtom of London a man may build upon his d fun- Ye. 215, 
216. Hill, 9 


dation; and if there be no agreement. to the contrary, may 3 
ſtop up his neighbour's windows: by this cuſtom, if he make 3. C. ac- * 


new windows higher, the other may build up his houſe higher, to cordingly.-. 
deſtroy thoſe new windows. Godb. 183. pl. 262. Mich. 9 Jac. gre * 


B. R. Hughes v. Keene. 


S. C. accordingly. But in this caſe judgment was given againſt the defendant, becauſe he did not ſer 
forth by way of pleading, ha? he erected this bis new building upon the old foundation, as he ought to have 
done; and for this omiſſion the plea is not good, and fo the defendant has failed in his juſtification. 
Bulft. 116, S. C. Yelv. 216. S. C. ſays, that judgment was given againft the defendant, be- 
cauſe he did not anſwer the offence laid to his charge, which was the building upon the woid piece of land, 
and thereby topping the plaintiff's lights, whereas defendant juſtified only by building upon the old foun- 
dation, and thereby ſtopping the plaintiff 's lights, which is not the matter he was charged with, but 
quite different; and ſo the point of the action not anſwered, Quod Nota. Per tot. Cur, Yelvertan 
was counſel with the defendant. 


2. A. and B. were owners of 2 contiguous houſes ; B. had lights 
in his houſe towards A.'s yard, and A. made up blinds. The court 
of aldermen, upon 19 Car. 2. cap. 3. ordered they ſhould be _ 
abated ; but a prohibition was granted in B. R. for whatever they [ 10 J 
may do in their inner court by quod permittat, where they have 4 
power to determine real actions, it is plain that the court of: alder- 
men have no power in this ſummary way, unleſs by 19 Car. 2. 
cap. 3. and that gave them only a temporary power during the re- 
building of the city. While the city was re-building they had 
power to aſſign /ights, but by being once aſſigned, the party gained a 
legal title io them, and may maintain an action at common law for 
the obſtruction, and the court of aldermen have no farther power. 
2 Salk. 425. Mich. 7 W. 3. B. R. Arnot v. Brown, 


(D) A#ioms at Law, or Suits in Equity. 


I. A Was ſciſed of a houſe and a narrow flip of land, and B. was 
. poſſeſſed of an orchard adjoining, and there erected a wwood- 
pile, which darkened the plaintiff*s lights of his hall and chambers z 
'whereupon A. brought action on the caſe; and it was reſolved 
that the action lies, and ſays, that the ancient form of the action 

was ſignificant, viz. quod meſſuagium horrida tenebritate obſcura- 
tum fuitz and cites 7 E. 3. 50. b. 22 Hf. 6. 14. (a) per Mark- 

ham. 11 H. 4. 47. 9 Rep. 57. b. 58. Mich. 8 Jac. C. B. 

Aldred's caſe. * . | ö 
| 2, In 


10 Stopping Lights. 

Roll. Rep. 2. In caſe the plaintiff declared that he was ſeiſed of a houſe 
S ca and chamber in N. and that A. was poſſeſſed of a ſhed adjoining 
the plain to the ſaid houſe, and 1 Sept. 40 Eliz and time whereof, &c. 
Ad not al- there was a 2windozw in the faid houſe looking towards the faid ſhed, 


— 1 which window, and by no other means, the /ight came into the 


remove the chamber of the houſe, and the faid A. 30 Sept. 40 Eliz. ercfed a 
_ es Gbalding upon the ſbed fo near to the houſe, that it ſtopped all the 
Core light of the ſaid window, ſo as he loſt all his light, and that the 
thought the defendant poſſeſſed of the ſaid new building, had continued 
on dd and not removed the ſaid new erection. A. leaſed this ſhed to 
nor B. who now dwelt in the faid ſhed, and the action being brought 


ſe no 
— againſt B. it was agreed by all the court, that this action lay 


gone by te again him who erected it: but it was objected, that it lay not 


* e againſt the defendant, who only is /efee for years, and inhabitant | 


and ther he there; and that if the plaintiff had any remedy, it ſhould be a 
cou's net quod permittat againſt the tenant of the freehold. And to that 


it 2 3 a 
. opinion Coke Ch. J. ſeemed to incline, but the other juſtices 


ing ſuvjet doubted therein, But afterwards it appearing that the plaintiff 


to an action - 7 
CE wafer had procured judgment to be entered without motion to the Court, 


dhe leſſor; the defendant was put to his writ of error. Cro. J. 373. pl. 3, 
god fait Trin. 13 Jac. B. R. Ryppon v. Bowles. 


conceſſum 

per Doddridge ; but they ſaid the plaintiff might have an aſſiſe of nuiſance againſt the leſſor in this caſe, 
— 8. P. 2nd S. C. cited, and the action being brought again the leſſor, it was much debated whether 
it would lie azainft him or not: and judgment was given for the plaintiff; for admitting that the action 
would lie againſt the defendant or againſt his leſſee, then the Court held that the plaintiff ſhall have 
Bis election, and g recovery againſt the one would be a bar in an action brought againſt the other. And 
It is very > that the action ſhouid lie againſt the defendant, becauſe he erected it, and for ſome 
time continued the enjoyment of it, and then demiſed it to the leſſee rendering rent; fo that he has 
made an agreement with the leſſee that it ſhould continue, and he has a rent for it. And judgment way 
given for the plaintiff. Ld. Raym. Rep. 713. Hill. 33 W. 3. B. R. in calc of Roſewell v. Prion. — 
2 Salk. 450. S. C. 8 | | 


3. If a man has a vacant piece of ground, and builds there. 
upon, and that houfe has very good lights, and he lets this houſe 10 
another, and after he builds upon a contiguous piece of ground, or lets 
the ground contiguous to another, who build; thereupon to the nuiſance 
of the lights of the firſt houſe, the leſſee of the firſt houſe ſhall have 
an action upon his caſe againſt ſuch builder, &c. For the firſt houſe 

L 71 J Vas granted to him with all the eaſements and delights then be- 
longing to it. Per Holt Ch. J. 6 Mod. 116. Hill. 2 Ann. B. R. 
in caſe of Roſewell v. Prior. | | 

4- Bill in Chencery charged that plaintiff being poſſeſſed of a 
meſſuage and ground adjoining incloſed with a wall, the defend- 
ant proceeded to pull down the wall, and build upon the ground 
ſo near the plaintiff's houſe as to ſtop his lights; defendant in- 
ſiſted that the ground and wall was his, and the raiſing the build- 
ing could not obſtruct plaintiff's lights. And upon affidavits ſup- 
porting the allegations of the bill, an injunction was prayed to ſtay 
defendant's building, &. But denied by King C. becauſe it would 
be a determining the right upon motion; but ordered that defend- 
ant receive a declaration in treſpaſs or ejeAment, as ſoon (as plaintzif 
thinks proper that the matter may receive trial. Gibb. 106. pl. 6. 
Mich. 3 Gco. 2. Bateman v. Johnſon, | 
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8} Pleadings. + (john. 


1. WY HERE one preſcribes to have lights to his houſe, and the S. P. Per 
other preſcribes to /?op them up; this is not good. Per _ £1098 
Coke Ch. J. Godb. 183. pl. 262. Mich. 9 Jac. B. R. in caſe of 3 
Hughes v. Keenes. | ; ; Mich. 
. 1676, in caſe of Hickman v. Thorny. 


2. In treſpaſs of taking, breaking, and carrying away 12 boards of S. C. cited 
the plaintiffs. Lhe defendant, as to the taking and carrying away, "her 
pleaded not guilty z and, as to the breaking, he juſtified, becauſe the of Abbot v. 
plaintiff had fixed them to his houſe, and that they hindered his light, Blatield. 
and he broke them, as lawfully he might. The plaintiff replied, 
that he did not fix them to the houſe of the defendant; and upon this 
they were at iſſue, and found that they were fixed, but not by the 
plaintiff, viz. that the plaintiff did not fix them to the houſe of the 
defendant. It was moved in arreſt of judgment, becauſe it is not 
material. who fixed them; for the fixing to the houſe is the chief 
point. But the Court faid, that he ought to have avoided it in 
pleading ; but, when upon this ſpecial collateral iſſue it is found 
for the plaintiff, he ought to have judgment, though it was not a 
good iſſue. 2 Roll. R. 241. Mich. 20 Jac. B. R. Gwin v. 
Damport. 


& adhuc poſſeſſionatus exiſtit, and that the defendant was poſſeſſed of 
an houſe, and a void piece of ground adjoining to his houſe on the Symonds ve 
north ſide, & adhuc poſſeſſionatus exiſtit ; and avers, that they >=* 
were ancient lights time out of mind, and Mat the defendant had 
built ſuper vacuam peciam terre, and thereby ſepped his lights : upon 
not guilty pleaded, the plaintiff had a verdict. It was moved in 
arreſt of judgment, that the declaration was repugnant ; for the 
ground, being deelared to be built upon, cannot be ſaid to be 
vacua. And of this opinion was Barkeley, but the other juſtices 
e contra; for this is ſurpluſage ; for it might be that he built up- 
on the ſaid vacuam peciam terræ, and yet it might be ſtill vacua, 
and that he built upon part only; and judgment for the plaintiff, 
Jo. 326. pl. 6. Mich. 9 Car. B. R. Nerrers v. Seaborne. 
4- In an action for a nuſance in ſtopping up the lights of his In an aQion 
houſe, exception was taken to the declaration, for that he did nt = e 
, ; X is lights a 
fay antiquum meſſuagium ; and yet it was ruled to be good enough; man need 
for perhaps the houſe was new built; and the truth of this caſe not declare 
was ſaid to be, that the defendant had built the houſe, and let it to Y* © ancient 


beouſe ; 
the plaintiff, and“ would now go to ſtop up the lights. Vent. 237. if 4 — 
Hill. 24 & 25 Car. 2. in B. R. Cox v. Matthews. e 


His own ground, and then grant the houſe to A. and grant certain lands adjoining to B. B. cannot 
build to the topping A.'s lights; per Hale, Vent. 239. in cale of Cox v. Matthewes. 


* 
5- In an action upon the caſe for ſtopping of his lights, the 1 | 


plaintiff declared, that he was pyſefſed for divers years (and did not 
| 5 11 | fay 


accordingly. 


| 
' 
| 


Stopping Lights. 
ſay how many), and that, time out of mind, the light came in at the 
windows ; this was allowed a good form of alleging the preſcrip- 
tion. Vent. 248. Mich. 25 Car. 2. B. R. Anon. 
6. Treſpaſs on the caſe for ſtopping up ancient lights, by the 
erection of a wall; preſcription in guodam meſſuagio frve tenement9 


antiqus is good enough; though an ejectment will nt lie {- uno 


meſſuagio ſive tenemento, becauſe the ſheriff will not know what to 
deliver poſſeſſion of; judgment for plaintiff. 2 Show. 96. pl. 94. 
Paſch. 32 Car. 2. B. R. — v. Fetherſton. | 
7. In caſe for ſtopping lights the plaintiff declared only gued 
poſſefſeonatus fuit of ſuch an houſe in which habuit & habere debuit 
uch and ſuch lights. Exception was taken on demurrer, becauſe 
® Cro. C. he did nat ſay time out of mind, nor ſo much as that it 2was an an- 
Jus. cient houſe, and that the lights were ancient; but it was held well 


— B. R. enough upon the caſe of * Sands v. Trefuſis. Show. 7. Paſch. 1 


W. & M. Villers v. Ball. & al. . 
« Salle 8. Plea of a former action for ſtopping his lights, and a reco- 
3 very therein is a ber to any new action for ſuch erection; but not 
to another action wherein he declares of the continuance of the nui- 

5 ſance. Carth. 456. Trin. 10 W. 3. B. R. Johnſon v. Long. 

e aA 9. In cafe for erecting a ſhed upon the defendant's ground, ſo 
a, near the plaintiff's houſe that it ſtopped his lights, the plaintiff 
but that it declared, that he was poſſeſſed of a. houſe which had windows, per 
ng ; 143 guas lumen inferebatur & inferri conſuevit ; after verdict for the 
9.5" plaintiff, it was moved in arreſt of judgment, that the houſe was 


upon de- s : 
murrer; for not ſaid to be an ancient meſſuage, and the defendant appeared not 


8 — 4 to be a wrong - doer; for one may erect a ſhed on his own ground 
againſt another's windows, if they are not ancient lights. 3 Cro. 118. 


t de 
— And all the precedents of ſtopping lights have it, either 


erecting up- antiquum meſſuagium, or antiqua lumina. 1 Cro. 325. Pop. 170, 


on his own 


ground, &c. 2 Cro. 373. Yelv. 215. ſed per Cur. the word (canſuevit) imports 
Cath. /age time out of mind, and we muſt intend, after verdict, that 
454-5-C. uſage time out of mind was proved; and ſo indeed it was in this 
accordingly. | 2 «in 2 

—-6 Mcd. Cafe, for otherwiſe the jury could not have found for the plaintiff. 


116. S. C. The Court ſeemed to think this declaration would not have been 


= 54 1 good upon demurrer. 2 Salk. 459. pl. 4. Mich. ro Will. 3. B. R. 
tions the Roſewell v. Prior. 


words of the 
declaration to be babuit & habere debuit, and ſays it was agreed that formerly the way was to declare of 


ancient lights and ancient meſſuage; but that now that was altered. Ld. Raym. Rep. 392. S. C. 
accordingly; but Holt and I urton ſaid it would have been ill on demurrer; but Rockby contra. 


For more of Stopping Lights in general, ſee Actlons, Nui⸗ 
/ lances, and other proper titles. | 


Stranger. 


(A) Of what Things a Stranger may take Ad- 


vantage, 


I. E who is a ranger ts the iſſue ſhall not have advantage 
1 the verdidt or trial, thigh he was party to the oyiguual, 
Br. Record, pl. 3. cites 33 H. 6. 

2. As in debt againſt two of D. by fcveral precipes, and both avere 
outlaqwed, and the one taken by capias utlagatum, and pleaded that no 
ſuch vill, and found fer him, and he went quit, and after the other 
2was taken by capias utlagatum, and would have taken advantage of 
the firft verdift and judgment, and could not by the beſt opinion, 
by which the attorney of the king confefled the exception, and 
thereupon he was diſmiſſed. Br. Eſtranger al fait, pl. 3. cites 
33 H. 6 $I, ch | 
3. Remainder, rent, condition, nor re-entry, cannot be reſerved to 
2 ſtranger, but to the donor, feoffor, leſſor, or their heirs, and a 
gift in tail, upon condition that if he alien in fee, then the land 
all remain to a {tranger, is a void remainder, though he does alien 
in fee; per Frowike, Vaviſour, and Kingſmil, J. For a remain- 
der cannot be appointed to commence in a ſtranger by matter ex 
poſt facto, but mult be in the party by the firſt livery, and other- 
wiſe it is void; quod nota. Br. Done, &c. pl. 18. cites 21 H. 7. 11. 

4. Of chojes in action no ſtranger ſhall take advantage. Fin. 
Law. 8vo. 106, 107. 

5. If a ſeigniory is granted in fee to the tenant of the land and 
a ſtranger, they are not jointenants, but the one moiety is extinct, 
&c. Arg. D. 140. b. pl. 41. Hill. 3 & 4 P. & M. in caſe of 
Butts v. Ld. North. 

6. A ſtranger ſhall take advantage of a limitation. 10 Rep. 
40. b. by the reporter in Mary Portington's caſe. 

7. Where by a condition a thing is 10 be performed by or to a 


ſtranger, by this undertaking there ought to be 2 punctual per- £99. 


formance 3 Arg. cites 4 H. 7. 3, 4. 27 H. 8. 1. Perk. Condition, 
f. 756. 35 H. 8. D. 56. But if it be that I. S. a ſtranger ſhall 
infeoff the obligee, and the ob/igee refuſes to take it, he ſhall not 
take advantage of it. Per Coke Ch. J. 3 Bulſt. 30. Paſch. 13 
Jac. in caſe of Quick v. Ludborrow. 

8. If A. infeoffs D. his 2d ſon, upon condition that if he pay 500l. 
fo D. then E. his 3d ſon, ſbould have fee, this is a condition the 
right of performing which deſcends to the heir of A. and he may 


take advantage of it; for the limitation of the fee over to E. is 
. void 


Br. Trials, 
pl. 2, 3. 

cites 33 H. 
6. 1. S. C. 
— Br, Ver- 
dict, pl. 6. 
cites 8. C. 


Br. Condi- 


tion, pl. 8 3. 


Cites S. C. 


Roll's Rep. 
196. pl. 38. 
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131 Stritti Juris. 
void by a particular maxim of the common law, which will not 
allow a fee to be limited upon a fee, or by that other maxim by 
which a ffranger cannot take advantage of a condition. Per Parker 
C. 10 Mod: 423. Mich. 5 Geo. 1. in Canc. in caſe of Marks 
y. Marks. 


For more of Stranger in general, ſee Arbitrement, Con⸗ 
ditions, Faits, Fines, (F. 4.) and other proper titles. 


E 14] 5 Stricti Juris. 


(A.) What Things are. 


1. MU communi legi derogant, ſtricte interpretari debent. Sec 
Maxims. | 
2. law reſpecteth matters of profit and intereſt largely; but? 
pleaſure, ſkill, eaſe, truſt, authority, and limitation, /riFly. 
in. Law, 8. b. 
3. Every preſcription is ſtricti juris. 4 Le. 224. pl. 360. Mich. 
10 Eliz. C. B. Anon.—3 Le. 13. pl. 31. S. R.—4 Le. 167: pl. 
273- S. R. 
1 Notice to avoid a leaſe was to be given by the leſſor, his 
wife, or his heirs. This extends not to give a power to aſſigus to 
avid the leaſe by notice. Godb. 3. pl. 3. Paſch. 20 Eliz. C. B. 
| Anon. | | 
8. e. 5. Conditions ſhall not be taken fo ſtrictly, that the breach ſhall 
Ooldſd. be according to the preciſe words; but if the meaning be broken, 
5 5 it is a breach of the condition, as where-the condition was not 10 
nameofCole demiſe the land, and he deviſed it, this is a breach. Cro. E. 331. 
v. Taunton. pl. 8. Trin. 36 Eliz. B. R. Berry v. Taunton. 


106. 8. C. by the name of Taunton v. Barrey. Owen, 14. Taonton 's cafe, S. C. ſays that ſome 


doubt was made; but afterwards it was adjudzed as here. | 
All conditions ſhall be taken ftriftly ; and no words ſhall be ſupplied by intendment, to make a condi- 
tion to deveſt or deſtroy an eſtate. See Cro. E. 414. pl. 5. Mich. 37 & 38 Eliz. B. R. Hardy 


v. Seyer. 
- 6. A diſpenſation of a condition in part is a diſpenſation in all- 
See Cro. E. 816. Paſch. 43 Eiiz. B. R. Dumper v. Symms.— 
4 Rep. 120. a. Hill. 45 Eliz. S. P. in 8. C. | 
S. P. But 7. Cuffoms to bar eftates ſhall be taken ſtrictly. See Yelv. 1. 
1 3 Paſch. 44 Eliz. B. R. Baſpole v. Long. 


tom which is in maintenance, and making of a copyhold eſtate, ſhall be taken favourably. Cro. E. 
$79. pl. 10. Paſch. 44 Ez. B. R. S. C. —— Where it is to bar the heir at law, as Borough-Eng- 
B&., it Gall be taken ftrictiy. Cro. C. 411. Trin. 11 Car. 12. B. R. Cafe of Recye v. Malſter. 


8. Reffi- ; 


Stricti Juris. 14 


Reſtilutions have favourable conſtructions more than grants. 
Advowſons, without expreis words, pals in cafe of reſtitutions, 
but not in caſe of a grant, Arg. Lat. 2 255- in caſe of Hurry v. 
Co! rk cites 4r E. 3. 5. M. 3 Jac, C. B. Barker and Barret. 

7 hings that go in abridgineut of the common lax, {hail be taken 
rietty, and ſhall have no favour in conſtruction. See Yelv. 92. 
Trin. 4 Jac. in caſe of Armiger v. Browne. 

10. A claim of di Harge 9 of tithes is contrary to common right, 
and therefore thall be ſtrict. Noy, 97. Hill. 15 Jac. C. B. in cafe 
of Slade and Drake. 

11. Inhibitions, Fc. are ſtricti juris. 2 Bull. 

12. Forfeitures are odious in law, and ſhall be cru ſtrictly. 
Per Cur. See Hutt. 103. Paſch. 5 Car. Paſton v. Utbe 

13. {:jioppets are to be taken ſtrictly; for they neither hah nor 
take away any right. No man 1s VT by them, but the parties 
and their privies. Arg. Show. 27. Trin. 1 W. & M. in cafe of 
Incledon v. Burgeſs. 

14. Remitters are favored i in law. Arg. See Show. 420. Trin. 
6 W. & N. in caſe of the King v. the Bishop of London and Dr. 
Birch. 

15. A. deviſes to B. and C. his wife's children (as he called them, [| 15 J 
not owning them to be his) 108. a- piece, and no more; and gave 
the children that he owned conſiderable legacies. B. and C. ſhall 
come in tor a {hare of the unditpoted ſurplus; for the words of 
excluſion of the children muſt be taken ſtrictly. Chan. Prec. 169. 
pl. 140. Trin. 1701. Vachell v. Jeffereys. 

16. Removal of a member of a corporation being an act of an 
odious nature, all clauſes in the charter concerning it mult receive 
a ſtrict- interpretation; and therefore the Word m ajority, men- 
tioned in the charter for that purpoſe, ſhould be underſtood of the 
majority of the whole corporation. Per tot. Cur. 10 Mod. 76. Hill, 
10 Annz, B. R. the Queen v. Sutton. 


17. Powers are to be ſtrictly purſued, becauſe created by the Sce Powers, 
owner of the land; in which caſe, ſtat pro ratione voluntas. 2 


10 Mod. 471. Arg. in the caſe of Lady Coventry v. Lord Coven- notes there. 


try, ſays this was ſtrongly inſiſted upon by Holt, Ch. J. in his ar- — But 


gument in the caſe of Bath v. Mountagu, as a fixed and ſettled 5. oy of 


point in law. are favoured 
in law, and 
for that is cited the caſe in 1 In. 273. 1 Rep. 173, 174. and that there are many other caſes; for 
ſince the 27 H. 8. 10. of uſes, they are advantageous in the ſettling eſtates in families, and as they are 
ulſctul, the law doth expound them fayvouably. Skin. 72. Arg. in caſe of Herring and Brown. 


18. All ſuch lazur as have been made 1 regftrain the natural domi- 
F nion, have been very reſtrictiyely conſtrued. G. Equ. R. 171. 
: Paſch. 8 Geo. 1. in Chancery, in caſe of the Countets of Coventry 
v. the Earl of Coventry. 
F | 
For more of Stricti Juris in general, ſee Conditions, Eft9p- 
. pels, and other proper titles. 
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Striking. 


* 


(A) Striking, &c. in privileged Places. Church, 
or Church- yard. 


D. was in- 1. 5 & 6 Edw. 6. NACTS, that if any perſon Hall, by words 
eee wy cap. 4. ſ. 1. only, quarrel, chide, or brawl, in any church 
of 5 Ed. 6. er church-yard, it fhall be lawful for the ordinary to ſuſpend him, if 
for ftriking he be a layman, ab ingreſſu ecclefie ; and if a clerk, from the miniſ- 


in St. Paul's . . 
ee tration of his office. 


yard; and it was moved, that, it being a church - yard of a cathedral church, it is not within the ſtatute; 
but Curia contra, Cro. E. 224+ pl. 7. Paſch. 33 Eliz. B. R. Dethick's caſe. _——Le. 248. pl. 337. 
S. C. Accordingly prohibition was prayed, upon the ſtatute of 5 Ed. 6. cap. 4. for brawling in the 
church-yard; becauſe colts were there given, &c. and it was denied per Curiam ; the coſts being there 
pro expenſis litis ; otherwiſe, if it had been pro damnis, Cro. J. 462. pl. 7. Hill, 15 Jac. in B. R. 
Large v. Alton. | > 
2 5, 9 ; 
Whetherthe S. 2, If any perſon ſhall ſimite, or lay violent hands upon another, 
offender, BY jn church er church-yard, he ſhall be deemed excommunicate ipſo facto. 
the offence 
committed, immediately without any proof made, or trial had, by force of this act, and without “ any 
ſentence given, or proof of witneſſes made before the ordinary, ſhall by theſe words (ipſo facto) be 
deemed excommunicate, was much doubted, by reaſon of the words in the laſt clauſe of the ſtatute, viz. 
(And further, that he ſhall ſtand, ipſo facto, excommunicated as is aforeſaid) and Curia adviſare vult 
to the next term; but the offender, who was plaintiff in an action of falſe impriſonment, died in the 
mean time. D. 275. b. pl. 48. Paſch. 10 Eliz. Forman v. Mounſon. Cro. E. 680. Trin. 
41 Eliz. B. R. in caſe of Barker v. Robinſon cites D. 275. 10 Eliz. that, ipſo facto, he ſhall be ex- 
communicated, is to be intended, he ſhall be excommunicated after ſentence, or due trial and convic- 
tion, and not before, In treſpaſs of battery, the defendant pleaded excommengement in the plain- 
tiff ipſo facto; for that he bad ſtricken in the church-yard, by the ſtatute of 5 E. 6. without ſhewing 
an excommengement by the ordinary, or under his ſeal, and for this cauſe it was ruled to be ill. For. 
although the ſtatute faith, that he ſhall be excommunicated ipſo facto, yet that is to be intended after a 
ſentence declaratory, or conviction ; for, otherwiſe, there were not any means for his abſolution. 
Wherefore the whole court reſolved it to be no plea, (Popham abſent,) and gave rule, that it ſhould not 
be received; but that a niþil dicit be entered, unleſs other ſufficient plea de pleaded by ſuch a day. Cro. 
Eliz. y19- pl. 13. Hill. 45 Eliz. B. R. Sonham v. Trundle. —-Litt. Rep. 149. Paſch. 4 Car. 
C. B. Mayer v. Eaton, that there ought to be a ſentence declaratory in the court chriſtian. Het. 
£6. 8. C. but ſeems to be only a bad tranſlation of Litt. Rep. 149. | | 
Where by the ſtatute of Ed. 6. it is ordained, that ttriking in the church-yard ſhall be excommuni- 


cation ipſo facto; this though it takes away the neceſſity of any ſentence of excommunication, yet he 


that ſtrikes does not ſtand excommunicated, until he be thereof convicted at law, and this tranſmitted 
to the ordinary. x Vent. 146. Trin. 23 Car. 2. in B. R. Dyer v. Eaſt. Sid. 425. pl, 10. 

Dr: v. Eaſt, is not the S. C. Mod. 9. pl. 27. Dyer v. Eaſt is a quite different point, and ſo is 

2 Keb. 554 f 5 


If one beaſ= S. 3. If any ſhall malicious rike an bn with a weapon in 

5 rigs church or Fn ard, or 2 any . in church or > 

withina yard, with intent to flrike another: every perſon ſo offending, and con- 

_—_ vid? by verdict, his own confeſſion, or two witneſſes, before the juſtices 

22 of affize, of oyer and terminer, or juſtices of peace in their ſeſſions, 

other, or ſhall have one of his ears cut-off; and if he have ng ears, he — - 
* 


— 


* 


: Striking. | 16 


Burned in the cheek with the letter F. and ſpall Rand excommunicated 1 
4 pon A1 


ipſo fatto, as aforeſaid. though ie be 
in his own defence) there; for it is a ſanQified place, and he may be puniſhed for that by 2 Ed. 6. and 
ſo if in any of the king's courts, or within view of the courts of juſtice; becauſe a force in that caſe 
is not juſtifiable, though in his own defence, Nov, 104. The 5th reſolution in the caſe of Day v. Bed- 
dingfie!d & al. — S. P. Lev. 105, Trin. 15 Car. 2. B. R. in Bokenham's caſe. 

+ S. Þ. Cro. J. 357. Hill. 12 Tac. in the Star- chamber, in the caſe of FRANCES v. Lx, the sth 
reſolution. But ſays, ſee the ſtatute of 5 E. 6. — 8. F. Hawk. Pl. C. 57. cap. 21. ſ. 4. 

P. was indicted upon the ſtatute of 5 E. 6. cap. 4. for drawing his dagger in the church of B. 
againſt |. S. and does not tay (according to the ſtatute) to the intent to ſtrike him; and for this 
c auſe it was void But then it was moved, if this were not good as for an aſſault, that he might be 
fined upon it. But, per Cur. it is void in all; for being g indicted upon the ſtatute, it is void as to an 
offence at the Common Law. Cro. E. 231. pl. 23. Paſch. 33 Fliz. in B. R. Penhallo's e ſe. 
S. C. 2 Le. 188. pl. 234. by the name of Perchall's caſe, accordingly per Sands, clerk of the crown, 
and the whole court. For the concluſion of the indictment is contra formam ſtatuti, and therefore the 
Jury cannot inquire at the common laws. - 4 Le. 49. pl. 127. Penhall's caſe. S. C. accordingly, 
and in aimoſt the tame words. 

t S. P. accordingly, by all the juſtices contra Jones, that being laid contra formam ſtatuti, it cannot 
be good as for a battery at the common law, Cro. C. 465. pl. 2. Trin. 12 Car, B. R. Cholmley's 


caſe, 


(B) Striking, &c. in privileged Places. King's Pa- 
lace, Courts, &c. 


1. IN aſſiſe, R. T. flruck a juror in Weſtminſter-hall, auboe had where 3 
paſſed in inqueſt againſt one of his friends; and it was awarded man ftruck 
by all the council, that his hand ſhould be cut off, and his land i, fiminſler 
and his chattels forfeited to the king. And the king immediately which paſſed 
gave his land to one of his varlets, and of his free will pardoned 8 him, 


the cutting off of his hand. Br. Contempts, pl. 9. cites“ 39 ue: _ 
Aſſ. 1, | dicted and 
| arraigned at 
the ſuit of the king, and attainted, and judgment was given that he ſhould go to the Tower of London, 
and there remain in prifon all his life, and that his right hand ſhould be cut off, and his land ſeiſed in- 


to the hands of the king, and the king anſwered of the iſſues, Br. Fines for Contempts, pl. 35. cites 
41 Aff, 25. Br. Contempts, pl. 11. cites 5 C,— Br. Charters de Pardon, pl. 70. c.tes S. C. 


— Br. Forfeitures de Terre, pl. 41. cites S. C. 5 / 
+ Striking a man in Weſtminſter-Hall, or a juror in preſence of the juſtices, is forfeiture of lands and 


chat teli. Finch. 75 b. 1 
S. C. cited in Ld. C. Elleſmere's Poſt-nati, pag. 50, 51. S. P. And ſo, if in any other 


place fitting the courts there, or before juſtices of aſſize, or oyer and terminer, and within the view of 
the ſame, a man doth ſtrike a juror, or any other, with weapon, hand, ſhoulder, elbow, or foot, he 
ſhall have the like puniſhment ; but in that caſe, if he male an aſſault, and ſtrike not, the offender 


ſhall not have the like puniſhment, 3 Inſt. 140. +7197 7] 


2. A man who Bent a me in Weſtminſter-Hall, was compelled E p. 4 
to find three mainpernors of his good behaviour to the feme, who ſued PI = 
_ againſt him by bill, and was bound to the king in lool. de ſe bene Brook fays 

quære; for 


gerends. Br. Contempts, pl. 20. cites 42 Aff. 18. it ſeems that 


he ſhall not be compelled ; but, if be <vill net be bound, be ſhall be awarded to the Marſhalſea, there 
te remain till be find ſecurity de ſe bene gerendo. Br, Durels, pl. 22. cites S. C. 


3. A. B. Beat a feme, and ſhe brought a bill againſt him in B. R. ? = 8 
inaſmuch as he beat her when ſbe was purſuing her biſineſs in 1 
curia regis, And panel was made by the marſhal of peop/e who had editions, and 
falls of merchandize in the hall, and this per mandatum juſticiart- yo” 


orum, Br. Bille, pl. 44. cites 4 43 AM. 18. ; 
P 8 | | 4. If 


17 . Striking. 

4. If any man in Weſtminſter-Hall, or in any other place, ſit- 
ting the courts of Chancery, the Exchequer, B. R., C. B., or be- 
fore juſtices of aſſiſe, or juſtices of oyer and terminer, (which 
courts are mentioned in the ſtatute of 25 E. 3. De Proditiont- 
bus,) ſhall draw a weapon upon any judge, or juſtice, though be /Frite 
not, this is as great miſpriſion, for the which he ſhall loſe his right 
hand, and forieit his lands and goods, and his body to perpetual 
impriſonment. The reaſon hereof is, becauſe it tends ad impedt- 
mentum legis terre. 3 Init. 140. 5 

Note, the 5. If any ſtrike in the king's palace, zauhere the king's royal perſon 
aw makes a redes, he ſhall not loſe his right hand, unleſs he draw blood; 
Stent ar- but if he draw blood, then his right hand ſhall be ſtrucken off, 
ence SC . . i 

troke or be perpetually impriſoned, and fined, and ranfomed. 3 Init. 140. 


blow, in or 

before any of the faid courts of jiſtice, where the king is repreſentatively preſent, and the king's court, 
whete his royal perſon reſides. tor in the king's houſe (as has been ſais) blood muſt be drawn ; which 
needs not in or before the courts of juſtice, but a ſtroke only ſuffices. Again, the puniſhment is more 


ſevere in the one caſe than in the other; ſuch honour the law attributes to courts of juſtice, when the 


judges orguticcs are doing of that which to juſtice appertains; and the reaſon is, quia juſtitia firmatur 
ſolium. 3 Inſt. 140. S8. P. Hawk. Pl. C. 57. cap. 21. ſ. 3. 


6. By the ancient latus of this realm, /riting only, in the kmg's 
caurt, was puniſbed by death. See Lambert, inter leges Inæ, ca. 6. Si 
quis in regia pugnarit, rebus fuis omnibus mulctator, & ſitne mor- 
te etiam plectendus, regis arbitrium & jus eſto. Inter leges 
Canuti, cap. 56. Si quis in regia dimicarit, capitale eſto, &c. 
Inter leges Alveredi, cap. 7. Qui in regia dimicarit, ferrumve 
diltrinxerit, capitor, & regem pencs arbitrium vitz neciſque ejus 
eſtoy &c. 2 Inſt, 140. 

S. O. cited 7. PETEtr BURCHET, priſoner in. the Tower, firuck, within the 


* Go 78. . * , 
3 2 Tower, Jonx LaxcworTH his keeper, (who ſtood in a window 


Ang. B. R. reading of the Bible) with a billet on the head behind, whereby 
in the caſe blood was ſhed, and death inflantly enſued. This being without 


of Elderton, : ; . : , : a 
Porter, cc. any provocation, was adjudged murder, for which he was attaint- 


and Powel, ed; and before his execution, (which was in the Strand, over- 
J- i246, hat againſt Somerſet-Houſe,) His right hand vas firſt firucken off, by 
ne priviiee! ; 
of a valace force of the ſtatute of 33 H. 8. ſcap. 12.7 for that the Tower was 
3s not con- one of the queen's fanding houſes or palaces. 3 Inſt. 140. 
fined to ac- | g 
tual reſidence; and inſiſted cn this caſe of Burchet, and the other 2 judges ſeeme? of his opinion. But 
at the end of the cafe, there is added a nota, that the chief juſtice, upon this occafion, ordered the re- 
cord of Burchet's attainder to be brought into court, and it is Mich. 15 & 16 Eliz. Rot. 2. and 
there 15 no judgment there that his hand ſhould be cut off, though the Ch. J. ſaid his hand had been in 
truth cut oft ; and fo is my Ld. Coke and Stowe's Hiſtory. — Hawk. Pl. C. 57. cap. 21. ſ. 2. ſays, 
bis ſcem⸗ queſtionable, from the conſtruction of this whole act, and the general tenor of the ® law books, 
whether firiking in a palace, wherein the king is nat at the time actually refident, be within the ſtatute z 
and it is ſaid, that the inftance which is given in the 3d Inſtitute, of a perſon's hand being cut off, for 
ſtriking in the Tower, is not warranted by the record. : 


"0118 ] ER | 
e eee Where ſome of the books aboveſaid ſay, that the offender 
& te © ſhall forfeit his lands, and ſome, that he ſhall be diſherited, yet 


M. cites 4 the forfeiture of his lands is only for term of his life ; for, being no 


4 - (wg felony, the blood is not corrupted, nor the heir diſenabled to inherit. 


quære, what 


Jaw is there party * have his action, and it ſhall be tried by the officers 
| | and 


And this ſevere puniſhment is at the ſuit of the king, and the 


ws © * wud 


Striking. 18 


and criers. And for ſuch a ſtroke, Thomas of Whitteſly reco- for the for- 


feiture of his 


vered 500 I. Trin. 9 E. 3. Rot. 154. Midd. 3 Inft. 141. lands; but 


it is, that they are forfeited only for his life. In Cary's caſe, Cro. E. 405. pl. 14. Trin. 37 
Eliz. B. R. Popham ſaid, that if the indid ment had laid the offence as done coram domina regina, he 
had forfeited all his lands, &c. Ow. 120. S. C. accordingly. ——— 5, P. Hawk. Pl. C. 


57 Cap. 21. 1. Jo 


9. One R. G. ſmote one Whitehall, fitting in the court of re- So if one 
queſts, and was but fined and ranſomed. 12 Rep. 71. in Old- ———— 
1d's caſe, cites 9 Eliz. B. R. Robert Girling's caſe. the dutehy, 
&c. But if 


one ſmite another before the juſtices of aſſiſe, there his right hand ſhall be cut off, as it appears, 22 
Ed. 3. fol. 13. & 19 Ed. 3. title judgment, 12 Rep. 71. in Oldfield's caſe. | 


10. One B. in the Hall of We/minfler, ſedentibus curiis, with 
his elbow and ſhoulder out of malice juſtled Anthony Dyer of 
the Inner Temple, fo that he overthrew him, and with his feet 
ſpurned him upon his legs, but did not ſmite him neither with 
his hand, nor with any weapon, and yet it was held that his' 
right hand ſhould be cut off, &c. upon which B. was indicted in 
B. R. and after obtained his pardon. 12 Rep. 71. Oldfield's 
caſe, cites 2 Jac. Billingham's caſe. + & 

11. One O. came out of the court of the dutchy, and before he 
came into V gſminſter-hall, with a kniſe ſtabbed one Ferrar a 
juſtice of peace, of which he died; and if O. ſhould have his 
right hand cut off, was the queſtion before the two chief juſtices, 
chief baron, Walmſley, Warberton, Foſter, and divers other 
juſtices; and it was refolved, no; for it ought to be in the 
Hall of Weftminfter, ſedentibus curiis, as it appears in 3 Eliz. 
Dyer, 188. 41 Ed. 3. tit. Coron. 280. 12 Rep. 71. Trin. 8 Jac. 
Thomas Oldkeld's caſe. Fg $1 

12. Sir Tho. Savill was indicted for breach of the peace with- 
in the palace, to wit, for aſſaulting Sir Francis Wortley, and 
he pleaded his pardon, and Doderidge ſaid, that to ffrike in the 
palace was the loſs of the right-hand by the law; and in this point 

our law agrees with the laws of France and Spain, and all other 

nations; for as the perſon of the king, fo his palace and courts 
of juſtice are fo ſacred, that ſuch contempts and affronts are 
judged worthy of ſuch puniſhments, and faid that the book of 
24 E. 3. 33. Fitzh. Forfeiture, 22. (of which he would have 

ſtudents to take notice), is that where one came into the palace armed, 
and being brought to the bar in his complete armour, the cauſe 

was demanded, and he ſaid that it was in his own defence, being in 
Jear of a great man then in court, and he was committed to priſon 
by the Court during the king's pleaſure, and his lands forteited 
during his life. (Vide for the like matter 41 Eliz. 3. Fitzh. - 
Coron. 280. Dy. 188. 22 E. 3. 13.) Poph. 207. Trin. 2 Car. 

B. R. Anon. 5 a 

13. A felon condemned flung a brickbat at the judge, for which 
he was immediately indicted, his right hand cut off, and fixed to 
a gibbet, on which himſelf was immediately hanged in preſence of 
the Court. D. 188. b. pl. 10. Marg. cites it as done at Saliſbury 
1631, in the ſummer athzes againſt Richardſon Ch. J. of C. B. 
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17 | | Striking. 

4. If any man in Weſtminſter-Hall, or in any other place, ſit- 
ting the courts of Chancery, the Exchequer, B. R., C. B., or be- 
fore juſtices of aſſiſe, or juſtices of oyer and terminer, (which 
courts are mentioned in the ſtatute of 25 E. 3. De Proditioni- 
bus,) ſhall draw a weapon upon any judge, or juſtice, though he flrite 
net, this is as great miſpriſion, for the which he ſhall loſe his right 
hand, and forfeit his lands and goods, and his body to perpetual 
impriſonment. The reaſon hereof is, becauſe it tends ad impedi- 
mentum legis terre. 3 Init. 140. 

Note, the 5. If any ſtrike in the bing's palace, awhere the king's royal perſon 
law makes a redes, he ſhall not loſe his right hand, unleſs he draw blood; 
stet 4 fer- but if he draw blood, then his right hand ſhall be ſtrucken off, 
ence Gwen . , 

troke or be perpetually impriſoned, and fined, and ranfomed. 3 Init. 140. 


blow, in or 

be 14 any of the faid ceurts of j»ffice, where the king is repreſentati vely preſent, and the ting's court, 
where his royal perſon refides. tor in the king's houſe (as has been ſaid) blood muſt be drawn ; which 
needs not in or before the courts of juſtice, but a ſtroke only ſuffices. Again, the puniſhment is more 
ſevere in the one caſe than in the other; ſuch honour the law attributes to courts of juſtice, when the 
judges orguitices are doing of that which to juſtice appertains; and the reaſon is, quia juſtitia firmatur 
ſoiium. 3 laſt. 140. S- P. Hawk. Pl. C. 57, cap. 21. ſ. 3. 


6. By the ancient laws of this realm, /riking only, in the king's 
caurt, was puniſbed by death. See Lambert, inter leges Inæ, ca. 6. Si 
quis in regia pugnarit, rebus ſuis omnibus mulctator, & ſitne mor- 
te etiam plectendus, regis arbitrium & jus eſto. Inter leges 
Canuti, cap. 56. Si quis in regia dimicarit, capitale eſto, &c. 
Inter leges Alveredi, cap. 7. Qui in regia dimicarit, ferrumve 
diltrinxerit, capitor, & regem penes arbitrium vitæ neciſque ejus 
eſto, &c. 2 Inſt, 140. 

S. C. cited 7. PETER BuRCHET, priſoner in the Tower, firuck, within the 


* * 7 . py * * 
RO 25 Tower, Jonx LaxcworTH his heeper, (who ſtood in a window 


Ann. B. R. reading of the Bible) with a billet on the head behind, whereby 


in = caſe blood was ſhed, and death inflantly enſued. This being without 
or Cerion oy . . . 

Porter, gc. any provocation, was adjudged murder, for which he was attaint- 
and Powel, ed; and before his execution, (which was in the Strand, over- 


J- 19, that againſt Somerſet-Houſe,) His right hand was firſt firucken off, by 
force of the ſtatute of 33 H. 8. [cap. 12.7 for that the Tober was 


the privilege 
of a palace 
3s nat con- one of the queen's ffanding Þeuſes or palaces. 3 Inſt. 140. 

fined to ac- ; | 
tual teſidence; and inſiſted cn this caſe of Burchet, and the other 2 judges ſeemed of his opinion. But 
at the end of the caſe, there is added a nota, that the chief juſtice, upon this occaſion, ordered the re- 
cord of Burchet's attainder to be brought into court, and it is Mich. 15 & 16 Eliz. Rot. 2. and 
there is no judgment there that his hand ſhould be cut off, though the Ch. J. ſaid his hand had been in 
truth cut off; and ſo is my Ld. Coke and Stowe's Hiſtory.— Hawk. Pl. C. 57. cap. 21. ſ. 2. ſays, 
It ſeems queſtionable, from the conſtruction of this whole act, and the general tenor of the law books, 


whether firiking in a palace, wherein the king is not at the time actually refident, be within the ſtatute; 


and it is ſaid, that the inſtance which is given in the 3d Inſtitute, of a perſon's hand being cut off, for 
ſtriking in the Tower, is not warranted by the record. : 


118 J. 
Dal. 23. pfl. 8. Where ſome of the books aboveſaid ſay, that the offender 


8 8 ſhall forfeit his lands, and ſome, that he ſhall be diſherited, yet 


M. cites 4 the forfeiture of his lands is only for term of his life ; for, being no 


s * felony, the hlocd is not corrupted, nor the heir diſenabled to inherit. 
. , 


, what 


and 


4 


. And this ſevere puniſhment is at the ſuit of the king, and the 
law is there party 225 have his action, and it ſhall be tried by the officers 


„„ == F282 wat 
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and criers. And for ſuch a ſtroke, Thomas of Whitteſly reco- for the for- 
d 5ool. Trin. 9 E. 3. Rot. 154. Midd. 3 Inſt. 1434. fan ne 
VCrec 500 . TIIn. 9 . 3» OL. 54. C . 3 oy 4 . lands ; but 
it is, that they are forfeited only for his life. In Cary's cafe, Cro. E. 405. pl. 14. Trin. 37 
Eliz. B. R. Popham ſaid, that if the indiAment had laid the offence as done coram domina regina, he 
had forteited ail his lanas, &c. Ow. 120. S. C. accordingly. S. P. Hawk. Pl. C. 
57. cap. 41. fo 30 5 e 


9. One R. G. ſmote one Whitehall, ſitting in the court of re- So if one 
queſts, and was but fined and ranſomed. 12 Rep. 71. in Old- ee = 
14's caſe, cites 9 Eliz. B. R. Robert Girling's caſe. | 3 the dutchy, 
| &c. But if 
one ſmite another before the juſtices of aſſiſe, there his right hand ſhall be cut off, as it appears, 22 
Ed. 3. fol. 13. & 19 Ed. 3. title judgment, 12 Rep. 71. in Oldfield's caſe. | 


10. One B. in the Hall of We/minfler, ſedentibus curiis, with 
his elbow and ſhoulder out of malice juſtled Anthony Dyer of 
the Inner Temple, fo that he overthrew him, and with his feet 
ſpurned him upon his legs, but did not ſmite him neither with 
his hand, nor with any weapon, and yet it was held that his 
right hand ſhould be cut off, &c. upon which B. was indicted in 
B. R. and after obtained his pardon. 12 Rep. 71. Oldfield's 
caſe, cites 2 Jac. Billingham's caſe. at 

11. One O. came out of the court of the dutchy, and before he 
came into Heſtminſter-hall, with a knite ſtabbed one Ferrar a 
juſtice of peace, of which he died; and if O. ſhould have his 
right hand cut off, was the queſtion before the two chief juſtices, . 
chief baron, Walmſley, Warberton, Foſter, and divers other 
. Juſtices; and it was reſolved, no; for it ought to be in the 
Hall of Weftminfter, ſedentibus curiis, as it appears in 3 Eliz. 
Dyer, 188. 41 Ed. 3. tit. Coron. 280. 12 Rep. 71. Trin. 8 Jac. 
Thomas Oldfield's caſe. : 

12. Sir Tho. Savill was indicted for breach of the peace with- 
in the palace, to wit, for aſſaulting Sir Francis Wortley, and 
he pleaded his pardon, and Doderidge faid, that to firike in the 
palace was the loſs of the right-hand by the law; and in this point 
our law agrees with the laws of France and Spain, and all other 
nations; for as the perſon of the king, fo his palace and courts 
of juſtice are ſo ſacred, that ſuch contempts and affronts are 
judged worthy of ſuch puniſhments, and ſaid that the book of 
24 E. 3. 33. Fitzh. Forfeiture, 22. (of which he would have 
ſtudents to take notice), is that where one came into the palace armed, 
and being brought to the bar in his complete armour, the cauſe. 
was demanded, and he ſaid that it was in his own defence, being in 
fear of a great man then in court ; and he was committed to priſon 
by the Court during the king's pleaſure, and his lands forfeited 
during his life. (Vide for the like matter 41 Eliz. 3. Fitzh. 
Coron. 280. Dy. 188. 22 E. 3. 13.) Poph. 207. Trin. 2 Car. 
B. R. Anon. | 

13. A telon condemned flung a brickbat at the judge, for which 
be was immediately indicted, his right hand cut of, and fixed to 
a gibbet, on which himſelf was immediately hanged in preſence of 
the Court. D. 188. b. pl. 10. Marg. cites it as done at Saliſbury 
1631, ia the ſummer athzes againſt Richardſon Ch. J. of C. B. 

fy 3 : 14. C. 


Striking. 


14. C. was bound to his good behaviour for giving the lie in 
Weſtminſter-Hall,—and the other for giving provocation. Lev. 107. 
Trin. 15 Car. 2, B. R. Collins v. Man, 


(C) Indictment and Pleadings. 


1. A Man was indicted upon the ſtatute of E. 6. that in the 
church-yard, ſuch a day, extraxit gladium againſt I. L. 
& ipſum percuſſit ; and becauſe the ſtatute was, if any perſon ma- 
liciouſly ſtrike another, or ſhall draw any weapon with an intent 
to ſtrike any perſon, and the indictment was gud extraxit, but 
does not ſay, ad percutiendum; and becauſe it is quod percuſ/it, 
without ſaying, nalitigſe; the party was diſcharged upon judg- 
ment. Noy, 171, 172. Anon. 
* 2. Indictment againſt the defendants for that they in/ultum fe- 
cerunt upin F. C. of H. in eccleſia de Shoreditch pred” & prediet. 
J. H. then and there in the ſaid church, did beat and wound, 
& contra formam ſtatuti, &c. the defendant was found guilty. It 
was objected, that the indictment being contra formam ftatuti, is 
ill, and this offence is not puniſhable by the ſtatute unleſs he 
ſmote with er drew a weapon in the church or church-yard with 
an intent to ftrike there, which is not mentioned in the indictment 
and by the 2d clauſe in the ſtatute ſmiting and laying violent 
hands is excommunication ipſo facto. The juſtices doubted. 
But becauſe of the words (Shoreditch prædict.) whereas Shore- 
ditch was not mentioned before; all the Court held the indict- 
m_ void. Cro. C. 464. pl. 2. Trin. 12 Car. B. R. Cholmley's 
e. | | 
3- Information for ſtriking in the king's court, &c. the defendant 
pleaded privilege of parliament ; and urged for himſelf, that a peer could 
not be impleaded during the privilege of parliament, either in a 
civil or criminal cauſe, unleſs it was capital; and cited the caſe 
of the lord ARUNDEL and LoveLace. It was inſiſted for the 
defendant, that the caſe of the lord Arundel was a great miſde- 
meanor ; and yet it was adjudged, that he could be proſecuted 
only in parliament during the ſitting of parliament. But it was 
anſwered, that privilege of parliament does not extend to high 
treaſon, felony, breach of the peace, or ſurety of the peace, and 
cited 4 Inſt. E. 6. Hucn SeexceR's caſe, and Prinn's Survey 
of Parliament Writs, 4th part, 701, 702. And the Court held 
that the defendant ought to plead in chief; but notwithſtanding 
this, the defendant put in his plea of privilege, to which there was 
2 demurrer, and afterwards the plea was over-ruled by the Court ; 
and he was fined 30,0001. Trin. 3 Jac. 2. Comb. 49, 50. Paſch, 
3 Jac. 2. The King v. the Earl of Devonſhire, | 


For more of Striking in general, ſce Indictment, (D), 
and other proper titles. . 


. 


(20 J 


(A) Subornation, 


1. OU bornation is derived of ſub & orno; and ornare in one of 
its ſignifications is to prepare, ſo that ſubornare is as much 


as to ſay, to prepare ſecretly, or under-hand. Eſt autem ſubornare 
quaſi ſubtus in aure ipſum male ornare, unde ſubornatio dicitur 


de fulſi expreſſione, aut de veri ſuppreſſione. And here is to be noted, 
that in the judgment of the parliament plus peccat author quam 


actor, for the ſuborner forfeits 4ol. and he that is ſuborned but 201, 


3 Inſt. 167. 

2. 32 H. 8. 9. enaQts, that no perſon ſball ſuborn any witneſs 
by letters, rewards, promiſes, or other means to maintain any matter 
or cauſe to the diſturbance or hindrance of juſtice, or to the procurement 
of any manner of perjury by falſe verdict, or otherwiſe, in any of the 
king's courts, on pain of forfeiting 101. for every offence, one matety 10 
the crown, the other to the proſecutor. 

3. A man cannot be guilty of ſubornation of perjury, unleſi a per- hut the re- 


jury be actually committed. Comb. 450. Trin. 9 W. 3. B. R. porter lays, 
Anon he had 
- known one 


ſet in the pillory, for endeaucuring to ſuborn, it being a great offence, Ibid. cites 2 Show. 1, 2. 
2 Show. 4. Paſch. 30 Car, 2. B. R. in cafe of the King v. Johnſon, ſays there was a fine of 500 marks 
for attempting a ſubornation, in order to prove a deed forged ; and that ſome years afterwards, in another 
Cauſe, the deed was proved forged. 

The Court held, that it is not enough to ſay a man ſuborned another to commit a perjury, but he 
muſt ſhew That perjury it is, which cannot be without an oath; for an inditment cannot be framed 
for ſuch an offence, unleſs it appear that the thing was falſe which he was perſuaded to ſwear. The 
queſtion therefore is, if the perſon had ſworn what the defendants had perſuaded him to do, whether 
that had been perjury. There is a difference, when a man ſwears a thing which is true in fact, and yet 
he does not know it to be ſo, and to ſwear a thing to be true which is really falſe ; the firſt is perjury 
before God, and the other is an offence of which the law takes notice. But the indifiment was guaſhed, 
becauſe the words o ſacramentum ducdecim, praborum & legalium buminum vere left out. They held, 
that if the return had been right upon the fiie, the record ſhould be amended by it. 3 Mod. 122. Hill, 


2 & 3 Jac. 2. B. R. The King v. Hinton and Brown. 
Hawk. Pl. C. 177. cap. 69. f. 10. ſays that ſubornation of perjury by the common law, ſeems to 


be an offence in procuring a man to take a falſe oath amounting to perjury, who actually takes ſuch 


oath ; but it ſeems clear, that if the perſon incited to take ſuch an oath, does not actually rake it, the 
perſon by whom he was fo incited is not guilty of ſubornation of perjury ; yet it is certain, that he is 
liable to be puniſhed not only by fine, but alſo by infamous corporeal puniſhment. 

4. D. was convicted on an information for ſubornation of per- 7 _ 
jury, and judgment entered quod capiatur pro fine, and a capias iſſued z A — 
whereupon he was taken and brought into court, where he er- that upon 


7 . F C nion 1 the doubt, 
ed to move in arreſt of judgment ; but the Court was of opinion it was 3 


out of time; for that the judgment quod capiatur was a final ;, to the 
judgment, and a ſubſequent entry is only for the certainty of the next day, 
time. 1 Salk. 78. pl. 3. Mich. x Ann. B. R. The Queen v — | 
Darby. if ſo bet 
could not be moved in' arreſt of judgment, it might very well be urged in mitigation of the fine, 
and the exceptions taken (in mitigation of the _ at leait) were, at, that the information ſets 2 
4 
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20 1 Subpoena. 


that there was a cauſe in Chancery between A. and B. and that a commiſſion did ide out of that 


court to examine witneſſes in the cauſe, and thar J. S. was froorn a witne's brfore the Jaid cx miſfſionersy 
went /aving in that cauſe, er <obat le bed jrocrn). That the defendant did ſolicit Him to for- 


ſwear what he had ſworn before; and it not appearing that the oath was in any caule privingy or that If 
was in any material point, were two exceptions; for that ought to be ſet forth, that the Court might 
judge whether it was à point material or not; for it could not be perjury ifi were nt, and then tolls 
citation could not be « ſubornation. 7 Mod. 100. Mich. 1 Ann. B. R. The Queen v. Darby. 


For more of Subornation in general, ſce Petjury, and other 
proper titles. 


nh? Subpoena. 


(A) Of the ſerving a Subpœna. 


1. AN attachment was awarded againſt the deſendant for his 
non- appearance upon oath that he was ſerved with a ſub- 
pœna, who now appeared gratis, and would have excuſed him- 
ſelf, that he had no notice of the ſubpœna; but he that ſerved the 
ſubpcena depoſed, that he did hang the ſame upon the defendant's deer, 
and within half an hour after ſaw him abroad with a writ in his 
hand, which he ſuppsſed to be the ſubpæna, therefore he was com- 
mitted to the Fleet. Cary's Rep. 57. cites 1 Eliz. fol. 249. 
Richers v. Stilman. OT 
So where 2. The defendant was ſerved with a ſubpoena the day of the re- 


the defend. , | 
ant made urn, and for his non-appearance an attachment was awarded 


oath, the againſt him, and upon oath that he was ſerved fx /core miles c; 
anos of . fo as he could by no poſlibility appear, therefore a commithon is 
Ss rw awarded to take their anſwers jn the country, paying the plaintitt 
with 2 fub- Gs. 8d. for his coſts. Cary's Rep. 58. George v. Bolington & 
pena the Deane. | 

Saturday be- 

ore the end F the term, returnable the Thurſday foll:aying, being but trug days beſere the erd of the term, 
be the defendant daoeiling in Devonſhire, 140 mites diftant from Lordon; wherefore the defendant 
could not conveniently appear, and make anſwer by the return of the ſaid ſubpena; and yet neverthe- 
leſs, the plainiant had procured an attachment zgainit the defendant ; therefore, and tor that, the 
plaintant's bi, ww4s out for cvidences, it is ordered the defendant be diſcharged of ihe attachment, putting 
in his apſwer. Cary s Rep. 126. Cites 21 & 22 Eliz. Smith v. Weare, 


S. P. Cary's 3. Upon oath made of a delivery of a ſubpoena 0 the defendant's 


Rep. 1 x - 5 

PRA 3 wife, being in the defendant's houſe, who has. not appeared, an at- 
22 liz. tachment was awarded, Cary's Rep. 76. cites 18 & 19 Eliz. 
Pilerime v. Barlow v. Baker. | 


4 Walter Jeames made oath, that he hanged a ſubpzna an the 
dcr of one Stacy Barry, widow, hither the defendant uſed to re- 


forty 


Subyoena, 


fort, as he heard reported before that time, who has not appeared; 
therefore an attachment was awarded. Cary's Rep. 79. cites 
18 & 19 Eliz. Jeames v. Morgan. f 

c. Good wine made oath, that at ſuch a time as he came to the 
houſe of the defendant, to ſerve a ſubpoena upon him, according 
to an order of the roth of May laſt, one of his /ervants came 
forth, and old him he vas avithin, who thereupon delivered the writ 
to be delivered to the defendant his maſter. Cary's Rep. 91. cites 
19 Eliz. Goodwine v. Sullyard. 

6. Upon oath, that he faw one Lewis /eave a ſubpena in the 
hall of the defendant, and that the defendant was at home at the ſame 
time, who has not appeared, therefore an attachment is awarded 

againſt the defendant. Cary's Rep. 130. cites 22 Eliz. 
7. Upon oath, that he did /heww and offer to deliver to the defend- 
ant a ſubpmna, which he world not accept, and has not appeared, 
therefore an attachment. Cary's Rep. 134. cites 22 Eliz. Peris 
v. Thomas. 3 ; 

8. The defendant made oath, that the plaintifF fhexved him a 
ſubpena, Holding it in his own hand, and ſaid it was again/? him, but 
evould not let him hade it, or ſee it, fo that he might read it; neither 
zwould he deliver him any note of his appearance, nor tell him the ſame, 
but took witneſs that he had ſerved the ſubpoena, and about an 
hour after came again to the defendant, ſaying, you were defirous 
to ſee the ſubpoena, here it is; and thereupon heed the label to 
the defendant, but in ſuch fort as he could not fee the return; where= 
upon the defendant appearing, found no bill; therefore attach- 
ment againſt the plaintiff for miſdemeanor. Cary's Rep. 137. 
cites 22 Eliz. Mead v. Croſs. | 

9. The defendants brought a joint action at Leghorn. againſt the 
plaintiffs, and had there arrefled the plaintiſ's goods ; the defendant 
Baler being here, and the other defendants at Leghorn, Baker an- 
fevered here, and by order, a ſubpwena left with him was to be good ſer- 
vice for the ther defendants ; and thereupon an attachment for want 
of an anſwer, Chan, Caſes, 67. Paſch. 17 Car. 2. Love & al v. 
Baker, Roll, & a'. 5 . 

10. One of the defendants, a neceſſary party, having been a 
lager in London, and not now to be found, the plaintiff obtained an 
order that ſervice of proceſs to appear and anſwer at his laſt place 
of abode ſhou'd be deemed good ſervice, and left the ſame at the 
houſe where he to lodged, and carried on the proceſs to a ſequeſ- 
tration, and then brought on the cauſe, againit B. the other de- 
fendant, who infiited that if the plaintiff ought to be relieved 
againſt him, he ought to have a decree over againſt the other de- 
fendant; and therefore he was concerned to ſee the proceeding 
was regular, and inſiſted that it being above 12 mpnths ſince the 
other defendant had left that lodging, the ſervice was not good; and 
the Court was of that opinion. 2 Vern. 369. pl, 332. Mich. 
1699. Parker v. Blackbourne. | 

11. 4 Ann. cap. 16. f. 22. enaCts, that no ſubpoena, or proceſs for 
appearance, ſhall iſſue out of any court of equity tall the bill is filed, 
(except in cafes of bills fer infunctions, ) and a certificate thereof brought 

i 70 


21 


221 
Nelſ. Chan. 
Rep. 103. 
S. C. 


Chan. Prec. 
99. pl. 87. 
S. C. ſays, 
that at the 
place where 
the ſubpœ · 
na was left, 
the ſaid de- 
fendant had 
lodged but 
once, and 
that was 
above 2 
years before 
the ſervices 


Succeſſor. 


to the ſubpena office, under the hand of the fix clerk, or other officer 
ho uſually files bills ; for which certificate he ſhall receive no fee. | 
12. 5 Ges. 2. cap. 25. /. 1. enaCts, that if in any ſuit in equity, 
any defendant againſt whom proceſs 2 iſſue, ſhall not cauſe his ap- 
arance to be entered, according to the rules of the Court, in caſe ſuch 
preceſs had been ſerved, and affidavit ſhall be made that ſuch defendant 
is beyond the ſeas, or that upon inquiry at his uſual place of abode, he 
could not be found, ſo as to be ſerved ; and that there is juſt ground to 
believe that ſuch defendant is gone out of the realm, or abſcond:s, to avoid 
being ſerved, the Court may make an order, appeinting ſuch defendant 
to appear at a day therein to be named, and a copy of ſuch order ſhall 
evithin 14 days be inſerted in the London Gazette, and publiſhed on 
fome Lord's-day after divine ſervice, in the pariſh church where ſuch 
defendant made his uſual abode, zuithin 30 days next before his abſent- 
ing ; and a of ſuch order ſhall be poſted up, viz. a copy of ſuch 
erder made in Chancery, Exchequer, or Dutchy-chamber, ſhall be poſted 
up at the Royal Exchange: and a copy of every ſuch order made in 


any of the courts LI of the counties palatine, or of the great 
7 be poſted 


in Wales, ſhall up in ſome market town within the 
guriſdiftion of the Court, neareſt to the place where ſuch defendant made 
his uſual abede, ſuch place of abode being alſo within the juriſdiction 4 


the Court ; and if the defendant ds not appear within ſuch time as t 


Court ſball appoint, then, on proof made of ſuch publication of ſuch order 
as aforeſaid, the Court may order the plaintiff *s bill to be taken pro con- 
Heſſe, and make ſuch decree thereupon as ſball be juſt ; and the Court 
may order ſuch plaintiff to be paid his demands out of the eflate ſeque/- 
zered, according to the decree, fuch plaintiff giving ſecurity to abide ſuch 
order touching the reſtitution of fuch eftate as the Court ſhall make 
upon the defendant's appearance ; but in caſe ſuch plaintiff ſball refuſe 
10 give ſecurity, then the Court ſball order the effects ſequeſtered to re- 


main under the direction of the Court, until the appearance of the den 


( 23] 


g. Un a- 
bet grants 
an anmuity 
and refgny 


fendant to defend ſuch ſuit. 


For more of Subpcena in general, ſee Bill of Revivor 
Colts, and other proper titles. : 


Succeſſor. 


(A) Bound. In what Caſes. 


1. A Prior granted an annuity, and refigned, and yet the annuity 
remained good; per judicium; quod nota. Brooke ſays 

this ſeems to be for /ife of the prior who granted it. —_— 
5 « 


- 


Succeſſor. 23 


Wood, Vaviſor, and Davers, the tender is good by the ſucceſſor z the abbot his 
contra Brian, Br, Annuity, pl. 22. cites Fitzh. tit. Grants, go. Jucceſor foall 
And 15 H. 7. 1. agrees with Brian in this, and puts the difference, faces the 
where the writing is, that R. prior of D. or J. mayor of C. ſhall life of the 
make the tender, and where it is that he prior of D. or mayor of predeceſſor 


C. without name of baptiſm. Br. Annuity, pl. 22. Br, Surren- 
der 
cites 32 H. 8. and Fitzh. Grants, 99. accordingly. —* Br. Grants, pl. 140. cites on — 


29 E. 3. 16. and Fitzh. tit. Abbe, 27. But if a parſon grants an annuity, and reſigns, the grant 
js void; quod fuĩt conceſſum. Br. Grants, pl. 56. cites 21 f. 7. 1. Br. Dean and Chap- 
ter, pl. 10. cites 8. C. S. P. per Butler, though the ordinary confirm it; for the annuity wag 


determined before by the reſignation. Br, Charge, pl. 54. cites 21 H. 7. 1. 


2. A prior recovered an annuity againſt a parſon, and after judg- 
ment the parſon permutes and there per Cur. execution ſhall be 
againſt the new parſon, and not againſt him who has reſigned ; 
for the church is thereof charged, Br. Arrearages, pl. 12. cites 

E, , a 
ow it an abbot. confeſſes action, or a deed with mo this ſhall If an ale 
bind his ſueceſſor for ever; per opinionem Curiæ. But Brooke "2 * 
ſays, quære of confeſſion of an annuity ; for of this the ſucceſſor pen a of an- 
has no remedy. But if he confeſſes the action in precipe quod red- nity, the 
dat, the ſucceſſor may have writ of * But in the caſe of the —— HF 
annuity the perſon is charged only. Br. Abbe, pl. 28. cites 34 jr, but had 
Afl,, 7. FH e de bound 


for ever; 


quod nota. Br. Abbe, ke. Pl. 1. cites 9 H. 6. 3. 


4. If an abbot comes by proceſs, and has day in court, and acknow- 
ledges a fine, & c. this ſhall bind his ſueceſſor without the covent. 
Contra if it be without original, and day in court, unleſs in the caſe 19 
of a recognizance of debt. Br. Abbe, pl. 29. cites 37 Aſſ. 17. i 


5. If the prior or abbot releaſes to the tenant for life all actions: 7 
this is no bar againſt the ſucceſſor ; becauſe it was not by the 11 
abbot or prior and their covent. Br. Releaſes, pl. 64. cites 42 F. 
E. 3. 22. i 


6. Land is demiſed to an abbot and his ſucceſſors by indenture, to Br. Waiver i 
which the abbot without his covent put his ſeal, rendering rent to the 2 2 4 
donor or leflor, and dies; the ſucceſſor may waive the land, and eg; 1 
the poſſeſſion, if it is not worth the rent; ut admittitur, and the 8. P. Br. 
aſſiſe awarded upon it. Br. Abbe, pl. 30. cites 43 Aſſ. 23. 1 


pl. 36. cites 8. C. Br. Diſclaimer, pl. 19. cites 8. C. 


7. Debt by an abbot upon obligation made to his predeceſſor ; there 8. p. ibid. 
| 2 defeaſance made by the ſame predeceſſor, without the covent, is a good pl. 3. cites 
bar by award; and the ſame lau of his releaſe or acquittance, and -47 E. 3+ Zo 
the writ was in the debet & detinet. Contra by executors. Br. | 
Abbe, pl. 32. cites 47 E. 3. 26. i J 24] 
8. Grant of the parſon, by licence of the patron and ordinary, ſhall 1f a parſon 
charge the ſucceſſor of the parſon, per judicium. Brooke makes nt and 
a quære; for the contrary was of a biſhop in the time of H. 8. the — 
dut there was more in that than in this caſe. Br. Grants, and ordinary 
pl. 114. cites 7 H. 4. 10. | — 
n dies, the annuity is by this determined. Contra, if the had granted bim and bis ſucceſe 
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If a ng patren, and ordinary grant an annuity in fee, and do not fay for the parſon and his ſuccef- 
M4 1 mall not be charged ; for this charges the parſon only, and not the ziebe Per Fro- 
wicke, Ch. in Br. Dean and Chapter, pl. 10. cites 21 H. 7+ 4+ 8. . Br. Grants, pl. 56. 


cites 21 H. 7+ 1. | | 


Se of annui- 9. Where a fine is levied betæueen teuo priart, by which the one has 
ty, and cow- annuity, and the other has an advowſon, and he who grants the an- 
1 # Br. nuity is preſentable, and has no covent nor common ſeal, and he 
Acceptance, dies; yet if his ſucceſſor accepts the advotuſon, he ſhall be bound to 
— 5- cites pay the other; becauſe he has quid pro quo. Br. Acceptance, 
Sr Biyot, pl. 2. Cites 11 H. 4. 68. & 70. | 
and it was not denied. 8 
10. If an abbot buys goods, which come to the uſe of the houſe, ſo 
that the houſe may be charged in caſe the abbot dies; there, if 
the vendsr takes obligation of the abbot alone for the debt, this thall 
diſcharge the contract, and there, if the abbot dies, the action is 
determined, and the debt is loſt. Br. Abbe, pl. 20. cites 
20 H. 6. 21. e 
11. In debt, an abbot and prior, and his covent, are bound by obli- 
gation ; and after the abbot or prior is created a biſhop, the ſucceſſor 
ſhall be charged, and not the predeceſſor. For he may be bound 
as Bead and member of the corporation; and where this is the 
deed of the corporation at the time of the making, it cannot af- 
terwards become the deed of another perſon, who is no part of 
the corporation, quod nota. Br. Abbe, pl. 8. cites 21 H. 6. 3. 
& 22 H. 6. 4. | | . 
12. If iſſues are forfeited by an abbot, who is after made a biſhop, 
the ſucceſſor ſhall render the iſſues; per Pole. And there he r 
no difference, whether the abbot be removed in ſuch manner as 
that he is difabled, and where not; as where he is depoſed, and re- 
mains a monk, and after is made an abbot or biſhop ; and where he is 
made a biſhop or abbot of another houſe immediately : for, per Newton 
clearly, there is a time in the law between the tranſlation and 
inſtallation, &c. Br. Abbe, pl. 8. cites 21 H. 6. 3. & 22 H. 6. 4. 
13. F damages are recovered in treſpaſs againſt an abbot, the ſuc- 
ceſſor ſhall be charged. Br. Abbe, pl. g.-cites 22 H. 6. 56. per 
- _ Bingham. | ; 
And if the. 14. And if an abbot borrows 10. to the uſe of the houſe, and after 
wo off L expends it in another uſe, or gives it to a ſtranger, the ſucceſſor 
10 pay fer ſhall, be charged; per Aſcue. Br. Abbe, pl. 9. cites 22 Hf. 6. 56. 


bread and 
* br the bouſe, and be buys bread ard beer with it, ard a ftranger takes the bread and beer before it comet 


to the uſe of the bouſe, the ſucceſſor thail be charged. Fer Newton, to which Aſcue agreed; and that 
this Mall be given in evidence. Br. Abbe, pl. 6. cites 22 H. 6. 56. | 

And if an abbot borrows 101. and delivers to the butler to expend to the uſe of the houſe, vhs gives it to 
framer, the ſucceſſor ſhall be charged. Br. Abbe, pl. 6. cites 22 H. 6. 56. | : 


15. In detinue of charters by an abbot the defendant ſaid, that the 

© predeceſſor of the abbot borrowed of him 1005, which came to the. 

e ue of the houſe, and put the charters in pledge, and if be will pay 

the 1005s. he is ready to deliver the charters, And the juſtices 

7 " ſaid, that it is was neyer doubted, but that the ſucceſſor ſhall be 
charged by the contract or promiſe of the predeceſſor, pt the 

ä | | | ing 


Succeſſor. 


thing comes to the uſe of the houſe, though the contract was not 
by wwritiiig ;*quod nota. Br. Abbe, pl. 16. cites 21 E. 4. 19. & 
21 E. 4. 80. | 

16. It was preſented for the king, that an abbot and his prede- 
ceſſors have uſed to cleanſe ſuch a gutter, for the eaſe of the king's high 
way, by reaſon of the tenure of the ſame land; the defendant ſaid, 
that [it was preſented] upon the ſame matter in another place; 
[and] that, after the preſentment, the predeceſſor cleanſed the highway, 
which continued well, and ſufficient in his time, and yet is; and a 
good plca per Cur. and that the ſucceſſor ſhall not be puniſhed for 

an offence in the time of the predeceſſor ; per tot. Cur. And by the 
apprentices, the ſucceſſor ſhall not be put to anſwer ; for by the 
death of the predeceſſor the offence is determined. Br. Preſent- 
ments in Courts, pl. 15. cites 5 H. 7. 3, 4. | 

17. If a parſon is charged with annuity by preſcription, and. the 

annuity is arrear, and the parſon reſigns, and 'a new parſon is in- 
ducted, he ſhall be charged with the arrearages, and not the old 
parſon; for though the perſon of the parſon be charged, yet it 
ic by reaſon of the parſonage, and as parſon ; and when he has 
reſigned, he is not parſon. Br. Arrearages, pl. 8. cites 21 H. 

: 8. In callateral conditions, a ſucceſſor is not included, unleſs 

named. Arg. Show. 332. cites 27 H. 8. 28. 

19. The plaintiff ſeeks to compel! the defendants e make unto 
him a leaſe, by reaſon of a promiſe made by W. A. and A. B. when 
they were bailiffs of the ſaid town ; and ordered, that the corpora- 
tion, nor any perſons which heretofore have been, nor which 
hereafter ſhall be bailiffs of the ſaid town, ſhall in any wiſe be 
charged as bailiffs with the faid promiſe ; but the plaintiff, if he 
will, may take his remedy againft the ſaid A. & B. not as bailiffs, 
but as common perſons. Cary's Rep. 146. cites 21 Eliz. Strainger 
v. Beynbridge & Turner, Bailiſfs of Derby. 

20. Per Gawdy, J. ſuch acts which the incumbent, being 
only a layman, was not capable to do, ſhall nat bind the ſucceſſor; 
becauſe, upon the matter, he was never incumbent, and cited 
4 H. 7. & 28 H. 8. Dyer. But Popham and Fenner, J. contra; 
for in regard he was par/or de facto, and ſuch an one whereof the 
law takes cognizance by his induction, and the people cannot take 
notice of any other, all acts done by him, during that time, ſhall 
bind as well as if he had been rightful parſon; for it would be 
miſchievous, if all the acts by ſuch averments ſhould be drawn 
in queſtion. And all agreed, that all ſpiritual acts, as marriage, 
adminiſtration of the ſacraments, & c. by ſuch a one, during the 
time that he is parſon, are good; and therefore a /zaſ# made by 
ſuch a one, and confirmed by the patron and ordinary, ſhall well 


bind the incumbent ſucceſſor; and adjudged accordingly, by con- 5 


ſent of Gawdy, J. Clenche abſente. Cro. E. 775. pl. 5. Mich. 42 
& 43 Eliz. B. R. Coſtard v. Winder. | 


F283 ] 


S. P. Br. 
Dean and 
Chapter, pl. 
10. cites 21 
H. To 1.— 
S. P. per 
Frowike, 
Ch. J. 
Kelw. 64. 


Mo. 606. 
pl. 836. 
Coſtard v. 
Wingate. 

S. C. ſays 
they agreed 
that the par- 
ſon, being a 
layman, 
ought to be 
deprived, or 
otherwiſe 

all his acts 
ſhall be good 
as lawful 
parſon, till 
deprivation. 
—D. 292. 
Marg. 
pl. 72. cites 
8. K. ſays, 
that depri 


vation, after the leaſe made, ſhall not have ſuch relation to make him no parſon, ab initio, though it 


be declaratory ; for the ſucceſlor ſhall not have the meſne profits,. and the leaſe is good, 
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21. A. an incumbent, made a leaſe of a parſonage to J. S. under 
whom W. R. claims. Afterward B. was incumbent, by whoſe 
conſent a decree was made to confirm the ſaid leaſe. W. R. brings 
a bill againſt H. the preſent incumbent, to compel him to confirm the 
fame; but the Court, ſeeing no reaſon ſo to do, were clear of 
opinion, that the act of a preſent incumbent cannot bind his ſuc- 
ceſſor, and ſo diſmiſſed the plaintiff's bill. Chan. Rep. 148. 
16 Car. 1. Preſs v. Hinchman, | 


For more concerning this diviſion, ſee Eſtates, (Q. a. 7.) &c. 


(26 1 (B) Of what the Succeſſor ſhall take Advantage. 


I. NOTE, That the goods of an abbot belong to him during his 
life, and he has property in them, and may give them 
and fell them ; but if he dies, the property of the goods not given 
nor ſold are in the ſucceſſor, and he may have treſpaſs de averiis 
domus & ecclefie ſuæ captis; and this, it ſeems, by the common 
law); for replevin affirms property. Contra of treſpaſs. Br. Pro- 

perty, pl. 36. cites 9 H. 6. 25. 7 | 
2. If a leaſe be made to an abbet during his life, and he is tranſ- 
lated to another houſe, the ſucceſſor ſhall have it during his natu- 
ral life. Br. Abbe, pl. 13. cites 3 H. 7. 11. and 5 H. 7. 24. 

Per Rede. | | 

Otherwiſeit 3. If J. S. mayor of London, has a licenſe to purchaſe to him and 
- ox his ſucceſſors, and to the commonalty, his ſucceſſors ſhall not enjoy 
mayor ave the licenſe. Br. Tender, pl. 15. cites 14 H. 7. 31. and 15 f. 7. 1. 


Proper names Br, Tender, ple 15. cites 14 H. 7. 31. and 15 H. 7. 1. 


4. Uſurpation by the maſter does not gain poſſeſſion to the ſucceſſor ; 
for he does that which is wrong in another capacity; becauſe a 
corporation cannot do wrong but by their writing under the com- 
mon ſeal; per Fitzjames J. Br. Corporations, pl. 34. cites 14 
H. 8. 29. 

Saccefforzof 5- If a bond is made to a biſhop or dean, and his ſucceſſors, the 
abiſhop ſhall executors ſhall not have the fit of it, but the ſucceſſors : but 
— otherwiſe of a bond to a mayor and his ſucceſſors, or to teuo church- 
en bend io wardens of a church, and their ſucceſſors; for they have not ca- 
bim and bis pacity to take to their ſucceſſors; per Shelly J. D. 48. pl. 15. 

2 Trin. 32 H. 8. Anon. | 
Bur agreed that the ſucceſſor may have covenant on leaſe fer yearr, which is in the realty. D. 43. 
pl. 15. Marg. cites 41 & 42 Eliz. C. B. Biſhop of Bath and Wells's caſe. The doubt was, becauſe after 
the death of ſuch perſon (a ſole corporation) the bond is due to nobody, and fo ſu ; and an 
action perſonal once ſuſpended is gone for ever, but no rule without an exception. Ibid. 5 
A bond may go to ſucceſſors as well af land, Cro. E. 464+ Bird v. Wilford, on a bond to the cham- 


herlaia of 
6. Debt was brought by ſucceſſor of a prebendary again/? exe- 
cutors of leſſee, after aſſignment by them, for rent due after the 
aſſignment. Per 3 Juſt. the action will not lie; but Popham 
contra ; for the ſucceſſor is privy to the contract of the predeceſ- 


for s 


Succeſſor, - 


ſor, and ſo the executor to the contract of the teſtator. Goldſb. 120. 
pl. 6. Hill. 43 Eliz. Overton v. Syddall. 

7. Doctor Langton, late preſident of the College of Phyſicians, 
had recovered for the king and for himſelf, by the name of 
Preſidens Collegiz, 60/. and dies; and afterwards Doctor At- 
kins, being made preſident, brought a /cire facias upon that 
judgment; and by the whole Court adjudged well. And it 
ought not to be brought by the executor of Dr. Langton. Noy, 121. 

Dr. Atkins v. Dr. Gardiner, cites Dyer, 148. a. 


(C) What ſhall go to the Succeſſor, or to the Heirs or 
Executors, &c. of the Predeceſſor. 


1. TK biſhop of C. ſued againſt the executors of his prede- 
ceſſor, viz. A. B. becauſe all the ornaments of the chapel of 
the biſhop, and all the goods and chattels found in the manor belonging 
to the biſhop, at the time of the death of a biſhop, received of the 
executors of his predeceſſor, for which gree was made, ſhould 
not be ſeiſed by the eſcheator, and delivered to the ſucceſſor, and 
ſhewed certain that ſuch things came to the hands of the exe- 
cutors of his predeceſſor, and prayed writ to warn them to ſay 
why they ſhould not deliver them to him, and had ſcire facias 
and the Fi 
there were benefices, by which iſſued ſcire facias de bonis eccle- 
ſiaſticis; whereupon the biſhop ſequeſtered certain goods of the 
executors, by which they ſued audita querela againſt the biſhop, 
ſuppoſing that thoſe goods did not come to their hands, nor gree 
was never of thoſe goods, and had venire facias epiſcop. who 
came and demanded judgment of the writ, becauſe there are 
other executors to the biſhop not named, &c. Per Green, thoſe 
are grieved only, and not the others, by which the biſhop ſaid, 
that the executors, now plaintiffs, received the goods in ſuch a 
* priſt, and the others e contra, and had pais thence, &c. 
Br. Chattels, pl. 4. cites 21 E. 3. 48. 

2. The maſter of an hoſpital brought aſſiſe of rent, which he 
elaimed by preſcription, and it was found for him, and the damages 
were ſevered, viz. ſo much in the time of his predeceſſor, and ſo much 
in his odun time, becauſe he was preſentable as a parſon is, and then 
he ſhall not recover damages but for his own time, but if he was 
eleFive, he ſhould recover damages as well in the time of his pre- 
deceſſor as for his own time; quod nota, a good diverſity of ſuch 
like incorporations, Br. Garden ou Maſter de Hoſpital, pl. 5. 
cites 26 Aſſ. 4. | 

3. It ſeems that if the par/on recovers annuity, and dies, his 


executors ſhall have the arrearages, and not the ſucceſſor. Br. 


Arrearages, pl. 12. cites Fitzh. Scire Facias, 153. 


26 


[ 27 ] 
See Corpo- 


rations (L), 


pl. 2, 35 4 


eriff returned the defendant nihil in lay fee, and that 


4. A biſhop. has title to preſent to a vacant church, and after he 


dien, and his temporalties come into the king's hands, the king Mo 
ve 
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have the preſentation, and not the executor of the biſhop. Br. 
Executors, pl. 143. Cites 50 E. 3. 26. | 

5. In raviſhment of ward, it was held for clear law, that if a 
man held of a biſhop in chivalry, and died his heir «within age, and 
after the biſbep died, and did not ſeiſe the infant, that the ſucceflor 
might ſeiſe him, and ſhould have writ of raviſhment of ward of 
him. Brooke ſays, quzre if the executors of the biſhop who 
was dead ſhould not have him; for of a thing tramſitery the law 
adjudges poſſeſſion without ſeiſure. Br. Chattels, pl. 21. cites 
2 H. 4. 19. | | 

6. If an abbot purchaſes to himſelf and his heirs, it ſhall not ſerve 
but for term of his life.” Contra of a biſhop, per Martin & 
Cockain Juſt. Br. Corporations, pl. 20. cites 9 H. 5. 9. 

7. An abbet is impriſoned, he may bring aftion thereof by name 
of the abbot, without ſaying J. N. abbot, &c. And if he recovers 
damages for a tort done to his perſon, the ſucceffor ſhall have 
execution, and not his executors; but Brooke ſays, it ſeems, that 
he cannot make executors z for he has no capacity but to the uſe 
of the houſe, &c. Br. Abbe, pl. 7. cites 7 H. 6. 27. 


8. P. For be 8. Where the maſter of an hoſpital, who has confreres, recovers in 


cannot make qprit of annuity, and dies, the ſucceſſor ſhall have the arrears by 


executors, in £.; . 58 | 
refed of ſcire facias, and not the executors. Br. Corporations, pl. 26. 


any thing CItES 19 H. 6. 44. 
which be- h 
longs to the corporation. Contra of a parſon of a church; for there his executors ſhall have the arrear- 
ages incurred in his time. Br. Arrearages, pl. 6. cites 19 Hf. 9. 44. but it ſhould be H. 6.——S. P. 
And fo it a draw and chapter, or guardian of a bauſe, recovers in debt or annuity, or other thing, in a 
court of record, af in right of their church and houſe, and die before execution ſued, &c. the ſucceſſor 
may have a ſcire facias to execute the ſame judgment. Perk. ſ. 499. | 
*1-R8 ] ED | 
9. In treſpaſs it was admitted, that where a parſon dies after the 
I day of May, «vhere the land is ſown, and after another parſon 
is made, and after the emblements are ſevered, the executor of the 
firſt parſon ſhall have the tithes, and not the now parſon. Br. 


Emblements, pl. 9. cites 21 H. 6. 30. 
S. P. Br. 10. If a parſon dies before the feaſt of the Conception of our Lady, 


21 prong the ſucceſſor ſhall have the emblements growing, and the tithes, 
1. Cites 


8. C. and not the executor of the predeceſſor. Br. Emblements, pl. 2. 


cites 34 H. 6. 38. and 35 H. 6. 9. 
Fer where 11. Debt by R. alderman of the guild of Saint Mary, in Baſton, 
22 Is : againſt L. upon a bond made to S. N. late alderman, which was to 
wer. him and his ſucceſſors. And per Littleton Juſt. he ought to heww 
den: and how the corporation was made; contrary of abbot and prior, or dean 
their ſucceſ- and chapter; but guild or fraternity cannot be made but by ſpecial 


hi : , aging 
. incorporation. Per Brian, it is true; for ſucceſſor cannot take efect 


fort it vid, but where there is ſucceſſion ; for otherwiſe this word ſucceflor is 


baer; ee void. Br. Corporations, pl. 60. cites 20 E. 4. 2. 


have action; for the wardens are not incorporated ; per Brian. And Littleton Juſt. to the ſame pur- 
A lend made te the dan of P. and bis 3 is not good to the ſucceſſors, but the execu- 
tors ſhall have the action. Contra of bond ro the dias ard chapter of P. and their ſucceſſors, there the 
ſucceſſor ſhall have the action after the death of the  predeceflor. Br. Corporations, pl. 60. cites 20 
E. 4. e of a bp p, per Littleton, to which Choke Juſtice agreed, and agreed the caſe by 
ian, and that bond to avuet or prior, and their ſucceſſors omitting the eovent, is * 8 the 
ucceſſor; 
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fucceſſot; for mo 5ther of the corporation is able to take the bond but the abbot. Br. Corporations, pl. 
664 cites 20 E. 4. 2.——— And where chantry frieft is founded by ſbeb ume, and ſucceſſirs, and land 
is given to Him and vis ſucceſſors, this is good; and the ſucceſſor ſhall have it, and not the heir; pet 
Choke Juſt. Br. Corporations, pl. 60. cites 20 E. 4. 2. — - But bond made to bim and bis ſuc- 
ce//ors ſha | enure to the executors, and not to the ſuceeſſors; by which the plaintiff prayed leave to 
pu:chaſe a better writ, Br. Corporations, pl. 6c, Cites 20 E. 4. 2. | 
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12. If a man diftiſes the dean and chapter of P. and the dean 
dies, the ſucceſſor hall have ae Contra in caſe of an abbot 
difleiſed, and he dies, and another abbot is made. Note the di- 
verſity. Br. Corporations, pl. 86. cites 1 E. 5. 4. 

13. In an action of covenant by executor to G. M. late %% of 
Wincheſter, and /ets forth, that Brian, the e a7 F the ſaid 
bſaop, had demiſed a rectory and certain lands to J. S. for 21 years, 
who had aſſigned to the teſtator of the defendant, and that the 
{ee covenanted with Brian and his ſucceſſors to repair the chancel of 
the church, and the barns, &c. and alligned a breach in the not 
repairing by the teſtator of the defendant in the life of the ſaid 
G. M. and that the leaſe afterwards expired. To this the de- 
fendant demurred, for that it was pretended that the executor of 
the biſhop could not bring this action; for the covenant was with 
the predeceſſor biſhop and his ſucceſſors. But the whole Court 
gave judgment for the plaintiff, and that the executor is here well 
intitled to the action for the breach in the teſtator's time. 2 Vent. 56. 
Trin. 1 W. & M. in C. B. Morley v. Polhill. 
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(D) Relieved againſt Frauds of the Predecefſor. [29] 


1. THE rector of St. Giles's applied to Chancery, to enable 
him to grant a building leaſe of a houſe vefled in truſtees, for 
the benefit of the rector and his ſucceflors for ever. He tuggeited 
the ruinous condition of the houſe, and that nobody would re- 
build but on having a leaſe for a long term; and prayed it might 
be inquired under what rents and covenants it was proper to have 
ſuch leaſe granted: accordingly it was ſent to a maſter, who made br 
his report. A leaſe was accordingly granted, and the rector pri- i 
vately, without the taking any notice thereof to the Court, contracted 
fer, and took a fine of 6001. of the leſſee; but nothing of this appeared 
upon the leaſe. The rector died. The ſucceſſor brought a bill againſt : 
the rector's executor, and the leſſee, either to avoid the leaſe, as _ 
obtained by fraud upon the Court, and on a contract injurious to 
the e or to have the 6001. with intereſt from the rector's | 1 
death, for the ſueceſſor's benefit. Ld. C. Talbot thought it too 
hard to ſet aſide the leaſe, the leſſee not appearing to have had a | 
great bargain, the repairs having been great, and he had ſold part, 2 
and in the taking it he looked no further back than to the decree; | 
but as to the late rector, he had no doubt but the 600/. owght to be Þ 
conſidered as a part of the truſt, and to be repaid with intereſt to | 1 
| the now rector from the death of the former; and decreed the oo l. 1 
% 10 be laid out in a purchaſe for the rector and his ſucceſſors, and till 
then to be laid out on aa > truſtees names, and the late rec- 
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tor's executors to pay coſts out of his aſſets ; but as againſt the 


leſſee diſmiſſed the bill, but without coſts. Caſes in Equ. in Ld. 
Talbot's Time, 199. Trin. 1736. Galley v. Baker. 
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0 Afions by or againſt Succeſſor. And Pleadings. 
ob | | 


Trial( X. d.) . 


There were I. By 52 H. 3. JT is provided, That if any wrongs or treſpaſſes 
2 miſchiefs cap. 28. be dane to ® abbots, or other prelates of the church, 


1 ni} the have ſued their right for ſuch wrongs, and be + prevented 
(as many with death befor e judgment given therein, 


that in the caſe of abbots, priors, and other regular and religious perſons, if the goods of the mona- 
were taken away in the life of the predeceſſor, that after his death his ſucceſſor had no remedy for 
ſuch treſpaſſes. The other miſchief was, that if in time of vacation, when there was no abbot, prior, 
or other regular or religious ſovereign, any intruſion were made, the ſucceilor had no remedy to recover 
the land with damages, though thereof his predeceſſor died ſeiſed; and both theſe are remedied by this 
at. 2 Inft. 151. | 
This act * only ts abbots, priors, and other prelates that be relipious and regwlar, and not to 
biſhops and other perſons eccleſiaſtical, being ſecular; for in the 2d clauſe of this act, buj»/medi religic/o- 
rum is mentioned for the diſtinction between religious and ſecular. (See the firſt part of the Inſtitutes, 
ſet. 133-) And the reaſon of this diverſity is, that the abbots, priors, and other religious and regu- 
lar perſons, ate dead perſons in law, and have capacity to base lands and goods only, for the uſe and 
benefit of the houſe, and cannot make any teſtament; and theretore the church or religious houſe is 
holden always one, in reſpe& whereof the ſucceeding abbor ſhall have an aſſiſe for a diſſeiſin done in the 
Rte of the predeceſſor, and an action of waſte, for waſte done in his predeceſſor's time; but ſo ſhall not 
2 biſhop, archdeacon, dean, parſon, or the like, that are eccleſiaſtical ſecular, becaufe the :hurch by 
their death has an alteration, and is not always one, and they may make their teſtament; for that they 
may have goods and chattels to their own uſe. 2 Inſt. 151. 
Alfo the biſbep is of an bigber degree than the abbots and priors, with which this act begins. 
2 Inft. 151. ; | | 
+ See the note to the next paragraph. | 
. : | ; | 5 
Some have Their ſuccefſers ſhall have afions to demand the 4 goods of their 
ID $ church out of the hands of ſuch treſpaſſers ; 
this word (demand), that this muſt be intended of an action of detinue, or the like action, wherein the 
thing i is to be recoyered ; but the words (out of the hands of ſuch treſpaſſers) make it evident, 
that it muſt be intended of a trſpa ſi quure vi & armis; for thereof was the doubt at the common law; 
for it is holden, that for gaods laden from the predecefſor of an abbot or prior, 79 act ian was given to the 
ſucceſſor at thy cope law before this act; for by the raking the property was diveſicd. But an action 
of account, „ derinur, replevin, and the like action, which affirms the property to continue, the ſuc- 
ceſſor ſhall have an action at the common law. 2. Inſt. 152. ; 
: The prior of 8. brought treſpaſs upon this ſtatute, quare vi & armis bona & catalla demus & 
ecclefiae ipftus prioris cepit, &. It was objeQted, that the property of the goods was not the church's, 
and demanded jud of the writ : ſed non allocatur. Then it was ſaid that the ſtatute gives action 
ad bona repetenda, which naturally implies a writ of detinue or teplevin, and not a writ of treſpaſs, in 
which damages only are to be recovered ; ſed non allocatur. Then they pleaded that W. the prior, in 
avboſe time the taking tas, is in full life ; judgment of the writ; for that the ſtatute gives the writ 
after the predeteſſor s death for the faccefior. - The plaintit replied, that || be is depoſed. Per Roub. 
J. if on- brings a writ againſt an abbot, who is depoſed pending the writ, this does not vitiate the 
writ; but if an abbot brings writ, and is depoſed pending the writ, the writ abates; and therefore the 
defendant was ordered to anſwer, and the writ was awarded goud, &c. Fitzh. tit. Treſpaſs, pl. 242. 
cite it as in the time of E. 1. | A 

n abbot or prior be depoſed, the ſucceſſor ſhall have an action upon this act, although the pre- 
decefſer be alive, as well as if he had, died; tor as to that houſe he js civiliter mertuns. 2 Inſt. 151. 

The ſucceſidr ſhall have, by the equity of this ftatute, an action of treſpaſi of cutting down of treer, 
end carrying them 8 to be obſerved, that acts that give remedy for. wrongs done, ſhall 
be taken by equity. 2 Inſt, 152. 

& The en that the ſucceſſor ſhall bring upon this ſtatute, ſhall be bona & catalla domus & excle- 
fa jux tempere J. predeceſſoris ſri, which without queſtion a biſhop, dean, or other ecclefiattical ſecu - 
lar, cannot ſay. & Init, 152. | | | of © 
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The prior of St. C. brought trefpaſs quare bona & catalla ecclſſæ ſani G. & Nicholai 2 
nanc pricris apud C. cepit, &c. and the writ was awarded good; quod nota, Fitzhs tit. Tr 
pl. 205. cites Mich. 47 E. 3. 23. aud ſays, vide 16 E, 3. 


© 


Moreover, the ſucceſſors ſhall have like afion for ſuch things as ny if _ 


were lately withdrawn by ſuch violence from their houſe and church, the ts 
before the death of their predeceſſors, though their ſaid predecefſors were lng 


ö 1 71 , 17 ts before the 
did not purſue their right during their lives. : bf N 
abbot or prior, his ſucceſſor ſhall have an action of treſpaſs by this ſtatute. 2 Inft, 152. Fitzh. tit. 
Treſpaſs, pl. 211. cites Irin. 16 E. 3. where a prior brought treſpaſs of goods carried away in time of 
| his predeceſlor, an objection was made that ſuch writ lies not at common law, nor is given by the ſta- 
tute, unlefs freſhly brought before the predeceſſor's death; and that if there was laches in the predeteſ- 
Cor, ſuch writ lies not: but it was over-ruled, and the defendant pleaded not guilty, and fo to iſſue. 


And if any intrude into the lands or tenements of ſuch religious per- 2 
ſons in the time of vacation, of which lands their predeceſſors died ſciſed, — for 
as in the right of their church, the ſucceſſors ſhall have a orit to re- cutting 
cover their ſeifſin; and damages ſhall be awarded them, as in afſiſe of *ees - ms 
novel diſſeiſin is wont to be. | | n 
ſiſted that no action lay either by the common law, or ſtatute ; and that if this action lies for an abbot, 
it would [ic for a biihop likewiſe for a treſpaſs done in time of vacation: but it was anſwered, that the 


caſes are not alike; and a reſpondezs ouſter was awarded. Fitzhe tit. Treſpaſs, 237. cites Mich. 


18 E. 2. 

This branch is taken ly cguity; for by theſe words the ſucceſſor of an abbot, prior, or any other re- 
Iigious ſovereign, ſhall have aa action of creſpaſs for trees cut down, and carried away in the time of va- 
Eation, 2 Inſt. 152, | 

But a fg ſhall not have an action of treſpaſs in that caſe, 1ſt, as has been ſaid ; for that this act 
extends no: to him. adly, The king has the temporalties during the vacation; and therefore he can- 
nit bave an action of treſpaſs ; but in che Regiſter there is in that caſe an oyer and terminer to be granted 


to hear the triſpaſſs done in time of vacation of the biſhoprick, as thereby appears, which ſeems in fa- 


vour of the church to be granted by rhe common [ax ; for it is not grounded upon this act: and there- 
fore I leave the marginal notes in the Regiſter that gre newly added, and are not warranted by ancient 
. manuſcripts, to the judicious reader. 2 Inſt. 152. 3 
But F. N. B. 112. (H) 113. ſays, it ſeems that theſe words (ſuch religious perſons) ſhall extend to 
b:ſhops ; as much as to ſay the biſhop ſhall puniſh a treſpaſs done in time of vacation of the biſhoprick, 
in cutting down of tees, c. for of right the king cannot cut ſuch trees; but as to hunting in the 
parks, or fithing in the piſcaries, it ſeems the king ought to have the action for the treſpaſs done in the 
time of the vacancy ; but if they do deſtroy all the fiſh within the fiſheries, or all the deer in the parks 


in the time of the vacancy, it ſeems reaſonable, that by the ſtaute of Marlbridge, the ſucceſſor ſhall 


have an action tor ſuch treſpaſs. Quzre the truth of this matter. yp 

* Writ 4 ir trufion lies not fur the ſucceſſor of the biſhop for an intruſien in time of vacation; for the king's 
poſſeſſion (which he has without office) preſerves the inheritance of the biſhop; but it lies by this ſta- 
" tute, where one intrudes after the deceaſe of an abbot or prior. See the 1 part of the Inftitutes, ſe. 
443, for this manner of intruſion, hne the freehold and inheritance is in confideration of law. 2 loft. 
* 52. ö b 


2. In treſpaſs by prior of taking vaccam domus & eccigſæ de M. 
tempore H. predeceſſors ejuſdem prioris, &c. it was objected, that 
the writ ought to be vaccam, quæ fuit H. prædeceſſoris tempore 

H. prædeceſſoris, cepit, &c. for that the cow was H.'s, and that 
he ſhould not allege her to be vaccam domus; but this, notwith- 
ſtanding the writ, was awarded good by the ſtatute, Fitzh. tit. 
Brief, pl. 359. cites 'Trin. 18 E. 3. 23. 

3. A man recovered arrears of annuity againſt a parfon, the parſon 
died, he ſhall have ſcire facias againſt the ſucceſſor of the parſon, and 
not againſt the executor, and ſhall have fcire tacias of part and fieri 
facias of the reſt; and ſo it ſeems that part was in the time of 

the parſon, and part in the time of his ſucceſſor, or part within 
the year, and part after. Br. Executor, pl. 144+ cites 24 E. 3. 23. 
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| 31 | Succellor, 


itzh. tit. 4. Treſpaſs by a prior, quare vi & armis bena & catalla eccleſie 
Es de fix de 8. & Nicholai nuper prioris ibidem predeceſſris ſui tempore 
Mich. dicti Nicholai & 10 marc. in pecunits numeratis difte domus & ec- 
E. 3. clefics apud C. cepit & aſportavit. Caund. demanded judgment of 
23. 8. C. the writ; for he does not ſuppoſe the carrying away of the ym 
in the time of the ſaid Nicholas. Et non allocatur ; for the firſ 
words amount to as much; quod nota. Br. 'Treſpafs, pl. 64. 
cites 47 E. 3. 23. | | | 
Br. Or- F. Note, that if obligation be made to @ prior, who dies, his ſuc- 
2 al 55 r ſhall have debt in the debet & detinet, though no word of 
8. P. Br. ſucceſſor be in the obligation. Br. Abbe, pl. 3. cites 47 E. 3. 23. 


Abbe, pl. 
32. Cites 47 B. 3. 26.— Br. Dette, pl. 44 & 45. cites S. C. 8. P. 2 Inſt. 152. 


Br. Treſ- 6. Treſpaſs of trees cut, franktenement broke, and ſervant beaten, 
— 2 by a prior, it is a good plea to the writ, that the treſpaſs was in the 
time of his predeceſſor, &c. by which the plaintiff maintained the 
contrary. Br. Abbe, pl. 5. cites 2 H. 4. 4. | 
7. If an abbot had a ward, and J. S. raviſbed him, and the abbot 
died, the fuccefior ſhould punith this treſpaſs; contra of a 61/bep. 
Brooke ſays, the reaſon ſeems to be inaſmuch as the one may have 
N and ſo cannot the other. Br. Treſpaſs, pl. 380. cites 
11 H. 4. 82. 
Br. Reple- 8. Debt againſt an abbot pen an obligation of his predeceſſer of 
cites. C. 20 J. and counted that the abbot predeceſſor pledged a table ipſius 
nuper abbatis & abbathiæ ſuæ predictæ to the plaintiff for 40 J. and 
| after repaid him 201. upon which the plaintiff re-delivered him the 
- table, and toat an obligation of him for 201. refidue under his own 
feal, without the convent, and averred, that the table came to the uſe 
of the heuſe ;, and the count was awarded good, notwithſtanding 
that he faid, unam tabulam auream ipſius nuper abbatis & abba- 
thiz, &c. For during the life of the abbot, the property is in 
the abbot only, and he may give them; but if he dies or be de- 
ar the property is in the houſe. Br. Abbe, pl. 2. cites 
9 H. 6. 25. | 
us If the goods of an abbot are carried away and he dies, the ſuc- 
5 ceſſor ſhall have action quare bona prædeceſſoris & abbathie, & c. 
e 4 0 _ ow Marten, in this caſe the action ſhall be of 
goods of the houſe and church only, without ſpeaking of the laſt abbot ; 
4 U ſeems to be well by his 5 Wider, tit. 
Treſpaſs, &c. And the ſtatute of Marlb. cap. 29. is, quod ha- 
beat actionem ad bona eccleſiæ ſuæ recuperand', and not bona 
prædeceſſoris. But per Babb. becauſe the property is in the ab- 
bot and in the houſe alſo, anſwer; quod nota. Br. Abbe, pl. 2. 
"cites 9 H. 6. 4, + 
L321 10. Per Fulthorp, not the deed of the abbot and covent is double 
in debt - © ſucceſſor upon obligation. Br. Double, pl. 77. 
- cites 14 . 6. 7 | 
Br. Aid. pl. 11. In ſcire facias againft a parſon, upon recovery of an annuity 
| 1 cites - againft his predeceſſor os % r 'f the 9101 fine finding 
my 39. * againit them upon iſſue upon preſcription, the ſusceſſor in ſcire "= 
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* Succeſſor, 


cias ſhall have aid again; but upon the joinder they were not ſuf. ſays, that 


fered to traverſe the preſcription again, though they alleged that 
all the jurors were dead, ſo that they could not have attaint; for 


the ſame 
year 75, it 


was aw 


this is the laches of him and his predeceſſor, which cannot be re- that the 


formed. Br. Scire Facias, pl. 112. cites 19 H. 6. 39. 


= 


12. In debt the plaintiff declared againſt a biſhop, late prior of D. cover the 
and the. deed was in the name of the prior and covent, and becauſe annuity ; 


the ſucceſſor ought to be impleaded, and not he who is tranſlated 3 


to a biſhop, Markham aid, that it was made by the prior and covent, 
and the prior, now biſhop, is tranſlated in biſbop of L. and anether 
prior choſe, and the money came to the uſe of the houſe, and therefore 
the ſucceſſor ſhall be charged, and not the predeceſſor; and per 
Cur. this plea is double, the one that the prior and covent made an 
obligation, and another, that the money came to the uſe of the houſe. 
Br. Double, pl. 46. cites 21 H. 6. 3. | * 
13. If obligation be made to an abbot alone, who is after created a 
biſhop, the ſucceffor ſhall have the action and not the biſhop, and 
ſhall have action of detinue of the ſame obligation. Br. Abbe, 
pl. 8. cites 21 H. 6. 3. & 22 H. 6. 4. Per Ardern & Pole, 
14. And per Pole if an abbot brings treſpaſs of battery and re- 


uod nota. 


If an abbot 


covers damages, and, before execution, is made an abbot of another docs a treſ- 


church; the ſucceſſor ſhall have ſcire facias and execution, and 


22 H. 6. 4. 


— and is _ 

nilated, 

not he who recovered. Br. Abbe, pl. 8. cites 21 H, 6, 3. & yer the ac- 
tion remains. 


Br. Abbey, 


pl» 13. cites 3 H. 7, 11. & 5 H. 7, 24. per Wood. 


15. In treſpaſs upon the 5 R. 2. if a man pleads the dying 
ſeized of his predeceſſor, _ of the hoſpital of Dale, and that he 
entered; this is no plea, for he ought to ſhew how he debite electus 
& prafeftus fuit, and then quod intravit ; quod nota. Br. Pleads 
ings, pl. 11, cites 34 H. 6. 27. | 

16. Plaint againſt an abbot upon deed of 100 5. of his predeceſſor, 
which came to the uſe of the houſe ; and the deed and the coming to 
the uſe of the houſe ſhall not be double; for the deed is not ſuf- 
ficient, unleſs it come to the uſe of the houſe 3 quod nota. Br. 
Double, pl. 96. cites 2 E. 4. 13. 


*. 
count, for they were always certain; and he was compelled to ſhew in what place it came 
the houſe. Br. Dette, pl. 147+ cites 2 E. 4. 14. | | 


17. In writ of entry ſur diſeiſin made by the defendant of a rent 
to the predeceſſor of an abbot plamtiff, the tenant took the tenancy and 
pleaded as tertenant, and pleaded hors de ſon fee, judgment, if with- 

cut title ſbeaun, & c. And per Cur. the plea is good in this action; 
for the ſeiſin nor diſſtifin to the predeceſſor is no title: for it may be 
that the noo nf was difſeiſed, and then the ſucceſſor is not in by the 
predeceſſor, as the heir is in by the anceſtor z for the ſucceſſor is in 
by the houſe, and continues the firſt tort, therefore no plea here no 
more than in aſſiſe. Br. Hors de ſon Fee, pl. 9. cites L. 

E. 4. 80. 

? 18. Treſpaſs by prior of quare bona & catalla domus & eccleie 
- ſue predite tempore predeceſſoris 1 cepit, and counted of a pipe of 
LS 5 : 3 ine. 


Tie 


S. P. And 
it is not 
debt u 
2 of 
account; for 
theſe pever 
lie in ac- 


to the uſe of 
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* 33 Suit ok Court. 
wine. It was objected that the writ ſhould be bona & catalfa 
ipſius the prior; for that the property was his. But per Choke, 
tze ſucceſſor cannot have action of this taking, but in reſpect 
of the right which was in the church; and therefore the writ is 
And per Danby, the prior could not have goods other- 
wiſe than in the right of his church; and he could not deviſe 
them, &c. and they held the writ good. Fitzh. tit. Brief, pl. 176. 
cites Trin. 9 E. 4. 33. 35 
19. Scixe facias againſt ſucceſſor of a parſon to have execution of 
certain. arrears of annuity recovered againſt his predeceſſer ; the de- 
fendant ſaid, that he at D. in another county, reſigned into the hands 
of the biſbp, which he accepted, & c. and ſo he was not parſan the 
day of the ⁊urit purchaſed, nor ever after ; and the beſt opinion was, 
that this is a good plea; but by ſome nothing ſhall be entered 
but not parſon the day of the writ purchaſed nor ever after, and 
the reſignation ſhall be given in evidence; and it ſeemed to ſome 
that all ſhould be entered for evidence and plea. Br. Scire Fa- 
clas, pl. 133. cites 9 E. 4. 409. 171 
20. If mayor and commonalty are difſeiſed, and the mayor dies, the 
ſucceſſor and the commonalty ſhall have % ze, and the writ ſhall 
be difſeiſroit eos. Br. Corporations, pl. 56. cites 12 E. 4. 9, 10. 
21. In detinue of charters by an abbot, it is a good plea that his. 
predeceſſor pledged them for 10 1. which is not paid. Br. Chattels, 
pl. 25. cites 21 E. 4. 19. 


For more of Succeſſor in general, ſec Confirmatſon, Cor: 
poration, Eſtate, and other proper titles. 
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Suit of Court. 


4 (a) By whom it may or muſt be done. 


Y 20 H. 3. cap. 10. it is provided and granted, that every 
freeman, which f owes ſuit to the county, + tything, Bun- 


demeſne, but not to copyholder. 2 Inft. 100. ; | ; | 00 

+ Nota, there he 2 Kinds of ſuits, viz. ſuit ** real, that is, in teſpect of his reGance, to a leet 
or torn ; and ſuit ſervice, that is, by reaſon of a tenure of his land of the county, hundred, wapentake, 
or manor, whereunto à court baron is incident. Before this act, every one tha: held by ſuit ſervice 


| ought to appear in perſon, becauſe the ſuitors were judges in thoſe courts; otherwiſe he ſhould be 


which was miſchievous ;, for it might be, that he had lands within divers of thoſe ſeigniories, 
and that the courts might be kept in one day, and be could be but in one place at one time. But this 
Ratute extends not to ſuit real, becauſe he cannot be within 2 leets, c. 2 Init, 99. | 


8. F. per Trem. Br, Suit, pl, 2. cites 45 E. 3. 23+ 1 Here 


Suit-of Court. _ 33t 
1 Here it ſignifies a court which conſiſts of 3 or 4 bundreds, and does not there fignify a leet, or view 


of trankpledge. 2 Inſt. 99. : : 
| & That, which in ſome countries is called a hundred court, in ſome countries is callal a 20 ake, 


g uod angli vocant hundredum ſupradicti comitatus vocant wapentagium. Now the reaſon of the name 


was this; when any, on a certain day and place, took upon him the government of the hundred, the 
free ſuitors met him with launces, and he deſcending from his horſe, all roſe up to him; and he holding 


his launce upright, all the reſt, in ſign of obedience, with their launces touching his launce or weapon. 


For the Saxon word wapen, is weapon, and tac, is tactus, or touching; and therefore this afſembly was 
called wapentake, or touching of weapon. 2 Inſt, 99. | | 


1 FEW ] 
Or to the court of his lord, may freely make his attorney * to do thoſe Tie muſt 
ſuits for him. ; 7 _ 


ney under his ſeal, which the ſteward ought to allow; and if he does not, the ſuitar may bave a writ 
+ out of the Chancery, for the all;woance of bim; or, if he doubted that he ſhould not be allowed, he 
might have a writ before-hand to receive him as attorney. And fuch a brit ſhall ſerve during the life of 
the tenant, &c. for the words of another writ be, et quia virtus brevium noſtrorum de hujuſmodi attor- 
nato faciendo terminum non capit, nec terminus limitatur durantibus perſonis, &c. What ſuch an at- 
torney may do, and who cannot be attorney, fee the ſtatute of W. 1. 2 Inſt. 100.—S, P. F. N. B. 
156. (D). | 
os _—_ may make attorney by bis letters patent, to do ſuit at the court of his lord. F. N. B. 
156. (D) S. P. without ſuing forth any writ. Or the party may make attorney by the king's 
orie, directed unte the bailiffs, commanding them to receive ſuch perſon for his attorney. Or be 
may have a writ out of the Chancery, directed unto the bailiffs, or ſheriff, to receive any ſuch perſon 
for his attorney, that he will preſent unto the ſaid bailiffs or ſheriffs to be his attorney to do his ſuit. 
F. N. B. 157, (C). | | 
And if — — by his letters patent under bis ſeal, make attorney for him to do ſuit for him at the 
lord's court, or at the hundred, ard the bailiffs will not admit of him, &. then be ſpall haves writ unto 
them. F. N. B. 156. (D) And the book ſays, that if the ſheriff or bailiff of the court refuſs to 
admit ſuch for his attorney, upon that refuſal, the party ſhall have an attachment againſt the bailiff, &r., 
although be bas not ſued ferth any torit directed to him before; becauſe they do againſt the ſtatute, 
which requires, that they admit him for attorney whom the tenant will make to be his attorney. 


F. N. B. 157. (C). So if a man ſues forth a vit te a4mit one for attorney, and the Lailiffs refuſe 
o admit him, the party ſpall have an attachment againſt them, without ſuin forth an alia ·, or a pluries, 
directed unto them. F. N. B. 157. (C). | : 


Ard he thall have the like crit againſt the bailiffs of any other lord, who refuſe to admit an attorney 
to do ſuit for the tenant in any court baron, and that writ appears in the Regiſter. F. N. B. 1 57. (D). 
If a man makes an attorney te ds ſuit for him at the county, or hundred, or other coucc, and the 
bailiffs xwill net admit bim for his attorney; or if the bailiffs do admit him for attorney, and afterwards 


Ciſcharge Lim after the year, ſuppoſing that he ought not to continue attorney for the party above one 


year, or for any otber unreaſonable cauſe they diſcharge him to be attorney for the party ; then the party 
may have a ſpecial writ, directed unto the bailifts, &c. commanding them, that they receive him for 
his attorney; and thereupon he may have an alias, and a pluries, and an attachment againſt them, re- 
turnable in C. B. or in B. R. if they will not admit him for his attorney, or return cauſe upon the 


pluries, which ſhall be allowed, where fore they do not admit him. F. N. B. 157. (A). 
* $0 as, by force of this act, he may do ſuch ſuit as the frecholder ought to do. 2 Inſt. 100. 
Now albeit he that holds by ſuit ſervice may make an attorney, yet that attorney cannot fit as judge, 
as the free ſuitor himſelf might do; for he cannot depute another in his judicial place; and the words 
of the ſtatute be, libere poſſit facere attornatum ad ſectas iilas, pro eo faciendas. 2 Inft. 99, 100. 
This act extends to juſtices in cire. 2 Inſt. 100. cites the Regiſter, 19. | 


2. If one holds tao acres by ſuit of court, and aliens one acre, 
the feoffer and feoffee ſhall make both ſuits. Kitch. of Courts, 298, 
tit. Suits, cites 43 E. 3. 4. b. 85 

3. One that is net re/iant may be bound to do ſuit real; for it 
ſhall be intended a ſuit ſervice, reſerved on creating the tenure, 
2 Salk. 604. in caſe of 'Tomkins v. Crocker, cites 12 H. 7. 18. 

4. If the wife be tenant in dower of any land, ſhe ſhall not be 
reſtrained to do ſuit for that land which ſhe holds in dower, if 
the heir has ſufficient land in the ſame county to be diſtrained for 
the ſame. And if ſhe be diſtrained, then ſhe ſhall have a writ 


pro exoneratione ſectæ. F. N. B. 159. (A), | 
D 4 7 5. Note, 
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34 Suit ok Court. 

8 5. Note, that men or women who have entered into religin, 

+». ought not to come unto the ſheriff's form, or unto the /zet of any 

| other, without great cauſe; and if they be diſtrained for to come, 
may have a writ out of the Chancery to diſcharge them. 
F. N. B. 160. (C). 

6. [Se] clerks who are not parſins, nor have benefices, ſhall not 
be diſtrained, or compelled to come to torns or leets; but they 
ſha!l have a writ to diſcharge them. F. N. B. 160. (C). 

7. LSS] by the common law, par/ons of churches ſhall not be 
compelled or diſtrained to come to the king's leets, or to the 
leets of other lords of the lands annexed to their churches; and 
if thex be diſtrained ſo to do, they ſhall have a writ, F. N. B. 
160. (C). 

A worm 8. = 8Y are not compellable nor diſtrainable to come unto 

may bes the ſheriff's torn, nor to leets; and if they be diſtrained, they 

ever furor may ſue ſuch a writ as a prieſt may ſuc, and thereupon an alias, 

of th lord; pluries, aud attachment, &c. F. N. B. 161. (A). ö 
t | | | 

n the free ſuitors be judges in theſe courty, it is intended of men, and not of we- 


men. 2 Inſt. 119. 


I 35 1 9. If the ſheriff will diftrain the tenants in ancient demeſne, to 

come unto the leet or ſheriff's torn, they may have one writ for 
them all, directed unto the ſheriff, commanding him that he do 
not diſtrain them, &c. to do any ſuit at the Jeet or torn; and that 
writ ſhall be ſued in all their names, if they will, as a monſtrave: 
runt ſhall be ſued ; or any of them may ſue the writ in his own 
name, if he be diſtrained to do ſuch ſuit, F. N. B. 161. (C). 


Ser. 5. (B) How. By Parceners, Feoffees, &c. 


Thi is. 1. 52 H. 3. FOR doing * ſuits unto courts of great lords, or of 
underttood . - | 
of ſyir ſer- cap. 9- meaner perſons, from henceforth this order ſhall be 
ier to courts obſerved 5 

baron, hun- | | 

dreds, and the like ; and net of ſuit real, in rte of refrance, ror of ſuit to rhe mill; for the wards be, 
de ſectis fac ad curiam, &c. 2 Inft. 117. —— It is faid by Tremail, that ſuit real is due, by reaſon 
of the body ; that is, becauſe the body is teſident within the precinct, and not by reaſon of freeh-id ; and 
this is due at the courts royal, as at the c urts of the king or queen, as at leets and wapentakes, h ch are 
the courts of the King or queen; and ſuit ſervice is by reaton of trechold, that is, by reaſon of their 
tenure ; that is, for that they hold of their lord by ſuit to his court. Kitch. of Courts, 296. tit. Suits, 
8. c. & S. P. Fitzh. tit. Barre, pl. 2:1; cites Mich. 45 E. 3. 2% : 


+ Arthe © That + none that is infeoffed by deed from henceforth ſhall be 


cmres law, diſtrained'to do ſuch ſuit to the court of his lord, withaut he be ſpecially 
m- king of bound thereto by the form of his deed; | | 
this ſtatute, . . - 5 3 : * * . | | 
if the lord had made a feoffment by deed, and reſerved certain ſervices, as, for example, fea!ty, and 28. 
rept, or 25. rent generally, which had implied fea!ty ; in this caſe, if the lord had diſtrained for homage, 
or ſuit, or any other rent or ſervice than was reſerved in the deed, not only the tenant and his heirs, but 
his aliens allo, or any other tenant of the lord, might have rebutted the lord, his heirs, or afligns, by the 
daa; and this holds between party and party, privy and pfivy, privy and ſtranger, and ftranger and ſtran- 
ger. But this at gives the tenant, or his heirs, à more ſpeedy remedy ; for hereby is given to the to. 
gant, againſt the lord and his heirs, a writ of contra formam ſefſamenti. 2 Inſt. 117, 118, 
And lord Coke fays, that herein are ſeveral things worthy of ablervation, as, | 
„ 3 . en FF p 1. WI 
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Suit of Court, 35 

1. When any act does prohibit any wrong or vexation, though no action be particularly named 
in the act, yet the party grieved ſhall have an action grounded upon this ſtatute; which in this 
eaſe is a * prohibition to the lord or his bailiffs, and recites this at; the form whereof you _— 
in the Regiſter, & F. N. B. Now where it may be objected, that in Mich. 16 H. 3. r 
by F. tit. Avowry, 243. that upon a confirmation a writ of contra fotmam ſeoffamenti does lie; 
and by that book it ſhould ſeem, that a writ of contra formam feoffamenti did lie at the common law 
before this ſtatute, which was made in 52 l. 3- To this it is anſwered, that the faid caſe is miſ- 
printed; for where it is Mich. 16 H. 3. it ſhould be 56 . 3. when the caſe was fo reſolved, and in 
which term, viz. the 16th day of Novemb. H. 3. died; fo as that opinion was after our ſtatute, and 
that the writ was given by this ſtatute, the writ does recite it. And where in this clauſe the ſtatute 
ſays, ſhall be diſtrained, all this chapter is to be underſtood of ſuit ſervice; becauſe for ſuit real no dif- 
ereſs can be token, but for the amerciament in d fault thereof. 2 Inft. 118. 

2dly, Where the ſtatute ſays, contra formam feoffamenti, yet if the ford confirms the late of the 
tenant 29 bold by certain ſervices, upon this confirmation he ſhall have a contra formam feoffamenti, 
for that it is within one and the ſame reaſon. 2 Inſt, 118.-—- Where the ſervices by the deed of con- 
firmation ate 1% than before. Br. Contra formam Feoffamenti, pl. 4. cites 16 H. 3. 1. & Fitzh. tit. 
Avowry, 243» Ibid. pl. 5. cites S. C. Kitch. of Courts, 299. tit. Suits, S. P. cites 10 H. 3. 
tit. Avowry, 243. & 26 E. 3. tit. Avowrv, 246. F. N. B. 163. (G) cites Mich. 16 Ed. 3. 
Zaly, Upon theſe words certain ſ.rwice) if one give land in fran talmoſgne, or in frank-marriage, he 
cannot have a writ of contra formam feoffamenti; becauſe there is no certain ſervice contained in the 
feoffment or gift, and therefore out of this act; but he may rebut. 2 Inſt. 118, _———P. N. B. 163. 
(F) S. P. cites the opinion of Parning, Vaich. 10 E. 3. | 

4thly, If the lord diftrains either for ſuit, or for any other ſervice, er rent, not contained in the deed, 
the tenant ſhall have this writ of contra formam feoffamenti; for the words of this act be, ad hujof. 
modi ſeam, vel ad aliud, &c. 2 Inſt. 118. | 

5thly, The ſtatute ſays, contra formam feoffamenti ; hereupon expoſition has been made, that this 
writ Ii 3 only between frivies, viz. by the tenant and his heirs, againſt the lord and his heirs ; for they 
de included in privity of the feoffment, but ſo are not the gu on either fide. 2 Inft. 118, —— 
This + writ lies only where the plaintiff claims by his anceſtor, and not where he claims as pur- 
_ . that ſo it is of ne injuſte vexes. Regiſt. Bev. 176. cites Hiil, 19 E. 3. the laſt pl. by 

iloughby. | | TY | 

* The writ of contra formam feoffamenti is a prohibition in itſelf, and if the lord and bailiffs do 
contrary to the writs ſent to them, the tenant thereupon ſhall have an attachment and diſtreſs. 
F. N. B. 163. (AY — . P. And if he diſtrain after the writ delivered to him, the tenant ſhall have 
an attachment againſt him; and thereupon he ſhall recover his damages, if it be found for him, &c. 
and the proceſs is prohibition, attachment, and diſtreſs. F. N. B. 163. (D). 

If the feoffment be without deed, the feoffee is driven to his writ of ne injuſte vexet. 2 Inſt. 188. 
——— xg it the feoffment be 2 time of mem y, one ſhall not have a contra formam feoffameati, 
but a ge injuſte vexes, for ſuch ſeoffment is not pleadable. F. N. B. 162. (E), in the new notes there, 


(b) cites 12 Hl. 4, 24+ | 11 36 1 
T heſe only except, whoſe anceſtors, or they themſelves, Zave uſed to The law ' 


do ſuch ſuit, before the firſt voyage of the ſaid king 2 into Bre- —_— 
taigne; ſince which 39 years and a half are paſſed unto the time that Gon a 


theſe flatutes were enatted. argument of 
! right, and 


does incline rather to /ong poſſeſſion without ſhewing any deed, than to an ancient deed without poſſeſ- 
ſion; and therefore this act does except long poſſeſſion : But in reſpe& of the great troubles that did 
ariſe in this realm after the cancellacion which H. 3. made of the charters of magna charts, and charts 
de foreſta, in the 11th year of his reign, this act does give relief againſt any ſeiſi z, fince his firſt going 
into Bretaigne, which was in the 14th year of bis reign; but the ſeiſin before that time, when the times 
were regular and peaceable, this act does except. 2 Inſt. 118, ; | 


Likewiſe from henceforth none that is infeoſfed without deed, from Here he he. 
the time of the Congueft, or any other ancient feafſment, ſhall be” dife PRES 


trained to do fuch ſuits ; unleſs that he or his auceſlors uſed ta do it without 
before the ſaid voyage. | 91 {67-4 L 
branch with ſeuffments by deed ; wherein is to be obſerved the great antiquity of feoffmeats by deed, 
or without deed, of ancient time before the Conqueſt. 2 Inft, 114, 
dy, The reaſon in thoſe: troubleſome times, fince the firſt going over of the king (as has been 
| * An not allowed of; but a le;fin is required before that time, when times were regular and peaceable. 
m | e W FE 3 ; | 15 
And they that are inforffed by deed to do * a certain ſervice, as, for See the ne 
ſervice of fs many ſoillings by year, ta be acquitted of all ſervices from Sona. 
| ; 8 $2 . | N 5 [4 henceforth 8 
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+++ + + Genceforth ſball not be bounden to ſuch ſuits, or other like, contrary unto 
"a the form of their feoſfment. | | 
2 il to And if any inheritance (whereof but one Fa is due) deſcend 
Bood after uno many heirs, as unto parceners, who ſo has the * eldeſt part of 
* EY . . , 2 
rr . the inberitancr, fhall do that one ſuit for himſelf and his fellows, and 
lor before the other coheirs Pall be contributaries, according ts their portion, for 
that etl doing ſuch fut. 
geſt has not 8 ; i 6 
enitiam partem, and therefore before partition this act extends not to it, and before partition there can 
be no contribution, as hereafter ſhall be ſaid ; but in the + king's caſe, all the 'coparceners full do ſuit 
pa after partition as before, and > ſhall rbeir ſeveral feoffeer, for this act extends not to the king; 
the words be, ad curiam magnatum, &c. 2 Init, 119. S. P. For the king not being named, 
1s not reftrained by the ſtatute. Pl. C. 240. b. in cafe of Willion v. Ld. Barkley. Br. Suite, &c. 
Pl» 4. cites 24 E. 3. 73- and makes a quere as to the caſe of a common perſon, before partition. 
7. S. P. F. N. B. 159. (C).——Kitch. of Courts, 297. tit. Suits, cites S. C. & 13H. 7. 15.— 
But if the land be holden of another lord, then tnat 1 coporcener or N who bas the part of the 
2 ſhall do the ſuit alone; and if the lord will diftrain the other coparceners, then they ſhall 
Raye a writ againſt him, directed to him or his bailiffs, to diſcharge them of that ſuit, and diftteſs 
taken, c. F. N. B. 159, (C). | | | | 9-5 
1 S. P. Pl. C. 240. b. Arg. in cafe of Willian'v. Ld. Barkley. 
If the eldeſt after partition will not do the ſuit, in the caſe of a common perſon the lord may diftrain 
the other parreners, as ell as the eldeft for the ſuit, and the other parceners may have upon this act a 


writ againft the elde to compel ber to ds the ſuit. And if the eldeſt does the ſuit, and the reſidue refuſe 
to i to her charges, foe ſhall have upon this act à tori? de contributione fucienda to compel them 


contribute. 2 Inſt. 119. ——S. P. F. N. B. 159. (E). — 8. P. F. 
0 if the eldef# dies the ſuit, and the other coparceners agree with the eldeſt for a rate; now the writ of 
contribution ſhall be brought againſt the others, who would not contribute, &c. F, N. B. 162. (B). 
Au yet this at extends ts the ſeoffer of bim that hat euitiam par tem, and ſo it is of the tenant by the 


ecunteſy. 2 Init. 119. 


Thisis tobe And if many feoffees be: ſeiſad of an inheritance { whereof but one 


3 ſuit is due) the rd of the fee ſhall have but that one ſuit, and ſhall 
the xenant nat exactof the ſaid inheritance but that one ſuit, as has been uſed to be 
, N » x 2 1 hs | 

; ecbers ſeveraily, one of one part and another of another part, &c, in certain; there the lord 

— but one _ and he that does the ſuit ſhall have a writ de K faciends, againſt the 

; or where the tenant that holds by one ſuit infeofts many j<in:ly, they ball make but one ſuit ; as 

they ſhall deliver but one || awwk, or other intire ſervices. And if one of them does the ſuit, he ſhall 

| a writ de contributione facienda by this act, for "when the poſſeſſion is individed, and intire, 

there can be no contribution 3 but if one of the joint feaffees mate 2 ferfiment in fee, the fer fſee ſhall de a 

Jong ju and the reſt of the joint feoffees ſnall do but one, And it one of the ſeveral feaffees does the 
Fe 


F 


. 


ity. i the other feoffees be g diſtrained for the fuit, they ſhall have a writ againſt the lord to diſcharge 
them of the ſuit, wherein it is to be noted (as before has been obſerved) what actions are grounded up- 
this and other the like ſtatutes, though no mention be made of them in the acts, all which appear in 
Regiſter. 2 Inſt. 119. Br. Suite, &c. pl. 4. cites 24 E. 3. 73. as to the joint feoffment, 
but ſays, quaere, if they are ſeverally infeoffed ; but Skipwith ſaid, that in ſuch caſe the lord might diſ- 
train which he pleaſed ; and if one does the ſuit, the other ſhall take advantage thereof, and fo the lord 
Mall have only one ſuit ; quod nota. | | | | 
S. P. 6 Rep. 1. b. in Bruerton's caſe. Hill. 37 Eliz. in the court of wards, But if the tenant 
makes ferffment of a moiety or zd part in commen, and not in ſevetalty, this is out of the purview of this 
Katute; for when the poſſe hon is intire and undivided, there cannot be any contribution, and with this 
agrees F. N. B. 162. (D) viz. that tenant in common ſhall do a ſeveral ſervice and ſeveral ſuit. 
S. P. F. N. B. 159. (D) And if he ſue ſuch writ, and be diſtrai ned, then he ſhall have an 
attachment againſt the lord, or the bailiffs to whom the firſt was directed, to anſwer that contempt, in 


which writ he hall recover his damages, c. F. N. B. 159. (D). : 0 


Tf ver al are infeefſed of land, for which one ſuit ought to be done, &c. Now if they agree among them- 


ſelves, that one of them foal! ds rhe ſuit, and that the ot bers ſpall contribute unto him, If he do the ſuit, and 
afterwards the others will not allow him for that fuit according to their rate, then he ſhall have the writ of 
ontribetion againſt them, and the writ ſhall mention the agreement, &c. and if they cannot agree, then the 
ord ſhall rain them all for all their juits, if the ſuit be not done; but if one feotfee of his own will do 
the Toit for them all, without any agreement for the ſame made between them, the lord cannot then diſtrain 
the others for the ſuit ; for as to the lord, it is not material whether there be any agreement between them 
or not; but between the feoffees, be tbat did the ſuit ſpall nat bawe the writ of contribution againſt his com- 
ens, it hben agreement thereof made betwixt them. F.N, B. 162. (B). 
Jf two are ſeveraily infeoffed by one tenant who holds of one manor of the king, every of them ſhall 
make ſuit. Kitch. of Courts, tit. Suit, 298. cites 45 E. 3. tit. Bar. 217. 5 
| 1 | 2 


B. 162. (B).— 


FRF a as 


Suit of Court. a 
And if thoſe feeffees have no warrant ar meſne which ought to acquit That is to 


them, then all the feoffees according ta their yon "tw be.contri W — 2 
taries for doing the ſuits for them. „ 


rant by ſpe- 
cial grant, nor any meſne by tenure which o my to acquit 8 tunc omnes illi feoffati pro portion 
ſua contribuant, dec. This clauſe is to be « erſtood of ſeveral tenants, as has been ſaid before ; and 


no proviſion is made by this at concerning contripution, where the * are provided for by grant ox 
tenure. 2 laſt. 120. 


—_—— that the lords my 6 do diftrain their tenant Here is a re- 
uch ſuits contrary to this ac then, at the complaint of the tenants, _ = 
a rds be attached to appear in the king's court at a ſhort day, to againſt the 
make anſwer thereto, and ſhall have but one effoin therein” ( if they be lord, if he 
within the realm]; and immediately the beaſts or other diftreſſes taken — —4 
by this occaſion, be delivered to the plaintiff, and hy remain ſtatute. 
until the plea betwixt them be determined. - 2 2 Inſt. 120. 
And if the lords of the courts, which took diftreſſer, come not at * Nota, the 
the day that they were attached, or do not keep the day given to them — —_ 
by efſoin, then Auen F ſhall be commanded to cauſe them to come at eee 
another day; at wwhich day if they come not, then he ſball be commanded but damages 
to diſtrain them by a/l thei goods and chattels that they have in the * at 136 
** fa that the ſheriff ſhall anſwer to the ling of the iſſues of the —8 P. 
id inheritance. And that he have their was before our juſtices at mumps Gai 
a certain day limited, ſo that if they come not at that day, the party rag ja 
plaintiff ſhall go without day, and his beaſts or other diftreſſes taken the ſuit can- 
that colour Hall remain delivered, & until the ſame lord have re. notbe made. 
covered the ſame ſuit by award of the king's court ; end in the mean fl. f. ces 
time ſuch diftreſſes ſhall ceaſe, [aving to the brds of the court their 7 E. 4. 28. 
right to-recover theſe furt in form of lows when th 1 | fue theres -,. 


fore, | 232 


Ard 'whon the horde of 66+ rtr come in to ee, M Sat pin of [ 38 ] 
fuch treſpaſſes, and be conuict thereupon, then by award of the king's 
court, the plaintiffs ſhall recover againſt them the ne that AY 
have ſuſtained by occaſion of the ſaid diſtreſs. 5 
2. If lands deſcend to two parceners, and the elder does 
2 diſcharges both; and yet if the elder po the lord may 
ſtrain on the younger for the homage. F. N. B. 159. (D) in 
the new notes there (b) cites 2 E. 2. Avowry, 179. 
3. Suit of court is not apportionable, but if the part of one of the Br. Suit, pt. 
nts who holds by ſuit comes 10 the lord, all the others ſhall Reg fc. 
be diſcharged of the ſuit. Br. Apportiotwnent,* pl. 2. cites the — 4 
„br 2 


as he cannot take the ſuit, and be 2 8 which he bimtelf Oe Suit, 
EE mags commentator 8 


4. If one jointenamt makes a fooffment in fee of bis} part, his; e 
roll da 4 funnel uit by himſelf. But the other-joirtenants ſhall di 
but one ſuit, by the ſtatute of Marlbridge, cap. 9. But tenant 
in common pa do . . and ſeveral 2 N. B. e 


= 5: Quere 
3 


38 Suit of Court. 
* Quere, If A. Boldt lands charged with ſuit to the hundred 5y 


bear Bs Bape 8 and enfeoffs the king of parcel, if all the ſuit is gone? 
FP. N. B. 159. (A) in the new notes there. 1 


* 


() Remedies for not doing thereof. 


1. 52 H. 3. FE NACTS, that if the tenants after this act with- 
cap. 2 draw from their lords ſuch ſuits as they were wont 
to do, and which they did before the time of the firſt voyage of king 
Henry into Bretaigne, and Þttherto uſed to do, then by like ſpeedineſs of 
fuſtice, as be to limiting of days and awarding of diſtreſſes, the lords of 
the court ſhall obtain juſtice to recover their ſuits with heir da- 
mages, in like manner as the tenants d recover theirs. | 
And this recovering of damages muſt be underitood of withdrawing 
from ſelves, and not of withdrawing from their anceſtors. 
| .. Nevertheleſs the lords of the court ſball not recover ſeiſin of ſuc 
a ſuits againſt their tenants by default, .as they wwere wont to do. 
And touching ſuits withdrawn before the time aforementioned, let the 
' eommuon law run as it were wont beforetime. | 
2. In treſpaſs the defendant juitified for amercement, in as much 
as the plaintiff held of him of his manor by fealty 2d. of rent, 
and fuit to hit hundred de tribus ſeptimams in tres, &c. And per 
---» Gaſcoign & Aſcue, this ſuit i only ſuit ſervice, for which a man 
ma diftrain; but otherwiſe it is of ſuit real, as to a leet for reſiancy 
of which a man cannot be his own judge, and therefore there he 
may diftrain for the amercement. Br. Suit, pl. 9. cites 8 H. 4. 16. 
23. In replevin the defendant avowed, becauſe the plaintiff held 
20 acres of land of him, by ſuit to his leet, and alleged ſeiſin of 
204. for not coming to the leet. And it was held that the ſeiſin 
of 20d. is no ſeiſin of the ſuit, and that ſuit to the leet is ſuit 
real, becauſe a man ſhall be amerced, but for ſuit ſervice the lord ſhall 
diftrain, but ſhall not amerce the tenant. Br. Suit, pl. 6, cites 
e | mw 
* | og That if a man holds of another to do ſuit to his mill, 
&c. if he does not the ſuit, he ſball have a /efa ad molendinum 
againſt him; and by the ſame reaſon, if a man holds of another 
lord, to do ſuit at his court in the manor of D. if he does not the 
ſuit, the lord may have a writ of ſecta ad curiam ſuam faciend. as 
well as the other writ. But yet there is no ſuch writ in the 
Regiſter, becauſe he may diſtrain for that ſuit, and ſhall not have 
any other profit but only appearance in his court. But in the other 
L 39 ] cafe de ſefia ad molendinum, he ſhall have ether profit by the ſuit, 
the toll of the grain he ſhall grind there; and for that profit it 
ſeems the action of ſecta ad molendinum was given, and for 
the or ty the court, but only a diſtreſs; tamen quære. F. N. B. 
— . If there be 2 coparceners of land, far which one ſuit ought to 
ut. Sat, be done, and the eldeff /fer wwill not de the ſuit at the lord's court, 


then 


Suit of Court. 30 


then the lord may diſtrain the other * coparcener, as well as the Mm TY 


eldeſt coparcener for that ſuit; and if the coparceners be dife 53. (E) ig 


trained, then they ſhall have a writ againſt the eldeſt filter, to com- the new 
pel her to do the ſuit. F. N. B. 159. (E). | r a 
ſhall make avowry on her only, and not on both, after a partition by ſeoffment, c. 24 E. 3. 72 
See 2 E. 2. Avowry, 184. And ſee the caſe, 24 E. 3. 34+ 73. where the elde aliens ber part to 
cne, and the younger ber part to another, and the avowry made on the alienee of the elder only for ſuit, 
cc. And ſo it may be on the alience of the younger for other ſuit; yet ſuit made by one diſcharges both. 
And note per Cur, he cannot avow on both in fee after ſuch ſeverance, i 


(D) Excuſe of not doing Suit. 


Fo 17 lord ſeiſed of 2 courts, viz. P. and C. and a tenant owes ſuit Br. Suite, | : 
to the court of P. and after the tenant has done ſuit at the % DP 


court of P. the lord agrees by deed, that for the eaſe of the tenant, 
and in conſideration of 28. rent a year, that the tenant ſball do ſuit 
at the court of C. the which he does for 40 years; and after the 
lord inſiſts on the ſuit to be done again at P. it ſeems that having 
been ſeiſed of the ſuit at P. the ſame is ſtill due there; for 
the doing it at C. was only in allowance of the other ſuit that 
was due at P. See Fitzh. tit. Action ſur le Statute, pl. 24. cites 
M. 3 E. 2 | | | 
2. If a man have lands in divers places in the county, and 
there are ſeveral leets, &c. or hundreds, and he is difſtrained to 
come unto the leet, or the ſheriff's torn, where he is not dwelling or 
converſant, but is dwelling within the precinct of ſome other leet 
or hundred, &c. then he ſhall have a writ unto the ſheriff, 20 diſ- 
charge him from coming to the ſheriff's torn, or hundred, or let, or 
other place, than in the leet or precinct of the hundred where he 
dawells, F. N. B. 160. (A). | 5 


ve an attachment, | 


4. In replevin the defendant avowed for ſuit to court; plaintiff = 44,40 
and 


there are very many tenants thereof; and that there is @ cuſtom for — 


ment; and alleged, that he lives 10 miles from the manor, 
that he tendered the 8d. and the 1d. but that both were refuſed. „s peu a 
And upon demurrer to this replication, Hale Ch. J. ſaid, that it good cuſ- 


is cuſtom gives the ſuit, and conſequently may qualify it. The , the 


* 
1 
14 
* 
bf 
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8 
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494 Suit of Court. 

courtnotbe- doubt ariſes, becauſe the plaintiff has not alleged that there are 
&y court, any tenants live near or within the manor, or whether that ought 
but a court fo be ſhewn on the other fide, if it be not ſo, becauſe the intend- 
2 52 ment is ſtrong that there are. Therefore a bye-law in a manor 
free faitors” dinds the tenants without notice, becauſe they are ſuppoſed to be 
are judges, Within the manot : wherefore they gave judgment for the plaintiff. 
—=- not Vent. 167. Mich. 23 Car. 2. B. R. Iſaac v. Ledgingham. 

the court. _—— Mod. 77. pl. 37. Mich. 22 Car. 2. B. R. Leginham v. Porphery, S. P. exattly, 
and ſays it was averred, that there were 120 copyholders at leaſt that live neat the manor. And Hale, 
Ch. J. faid, that ſurely tender and refuſal is all one with payment. And judgment for the + defendant. 
: Keb. $47. pl. 93. Mich. 23 Car. 2. B. R. lfacke v. Legingham, adjudged for the plain- 
tiff; and cites the caſe of Pcrphery v. Legingham, adjudged to be a reaſonable cuſtom, and the tender 
and refuſal is all one with payment. 2 Keb. $51. pl. 105. Iſaake v. Legingham, the Attorney- 
general prayed to ſtay judgment; but per Cur. judgment for the plaintiff, 

Lt This ſeems miſ-printed for (plaintiff). ] 


<0) Suſpended or Determined. 


I. FF land be held by ſuit, and parcel of it cemes to the lord, the in- 
tire ſuit is extinct and determined; for the lord cannot 
make contribution of ſuit to his own court, nor take it. Kitch. 
of Courts, 299. tit. Suit, cites 34 Aﬀ. 15. | 
2. If the lord purchaſes parcel, the whole fuit is extint, Kitch. 
of Courts, 298. tit. Suit, cites 40 E. 3. fol. 40. by Mowbray, 
and fays, ſee Litt. fol. 49. for ſuit cannot be apportioned, becauſe 
there cannot be contribution. i 
3. Partition is between 2 coparceners of a manor, that is, that ont 
Hall have the demeſnes, and the other the ſervices; ſuit of court is 
ſuſpended.; but if one diet 2vithout iſſue, the ſuit is revived. Kitch. 
of Courts, 299. tit. Suit, cites 12 H. 4. f. 25. 
Kitch. of 4. If the * lands of any tenant be in ward ts the king for the 
— ＋ - nonage of his heir, becauſe he holds other lands of him in ca- 
the 2 E. 6. pite, &c. and his other /rds will diftrain for [uit during the, time the 
cap. 3. dd lands are in the king's hands, or in the hands of his committees 
net alter the then the king, or his committees, ſhall have a ſpecial writ unto the 
hw in this beiliffs of the other lords, that they do not diſtrain the heir, nor in the 
paint for lands, Sc. during the time that he is in the king's hands, or in 
A ang the hands of his committee ; and if he have diſtrained them, that 
cites 20 AN. they deliver back the diſtreſs again; and that writ appears in the 
Alton * Regiſter. F. N. B. 157. (A). | 
fulpericitor chef im. The tranſlations are (lords), but the original Prench is as here. 


5. If the king has any lands or tenements in ward, during the 
time of an infant, and the king in Chancery affigns dower unto the 
4 21 the huſband, who was father ta the ward, of lands holden of 
| lardſbips; now if the other lords will diſtrain the tenant in 
- dower for ſuit at their court, during the time that the lands are in 
che king's hands, the wife ſhall have a writ unto the bailiffs of the 
+.- other lords, commanding them that they do not diſtrain her, and 
t ncęeite inthe writ all the ſpecial matter; and if they have taken any 
diſtreſs, that they deliver it back again. F. N. B. 199. [AL 


Suit of Court, 


(F) Suſpended or Determined by Writ de Exonera- 
tione Settle, 

1 HIS writ lies where the tenant holds his land to do ſuit at 

the county court, hundred, or other court baron, or wapen- 

take, or leet, and he who ought to do the ſuit is in ward unto the 

king, or his committee; and the lord of whom he holds by ſuch 

ſervice will * diftrain him to do his ſuit at his court, during the 

time he is in ward unto the king or his committee, his guardian 

Hall ſue this writ unto the ſheriff, or bailiffs of the court, that they 

do not diſtrain him, &c. to do ſuit during the time he is in ward 
to the king or his committee. F. N. B. 158. (A). 


holds parcel of his lands, will diftrain for any ſervice or rent to them due, then the king, 
mittee, may ſue a writ for them to ſurceaſe from ſuch diſtreſs. F. N. B. 158. (C). 


2. And the lile writ ſhall be for tenant in dower, where ſhe is 
endowed in the Chancery of lands which are in ward to the king, 
which lands are holden of ether lords : now if the other lords will 
diſtrain the tenant in dower to do ſuit for thoſe lands which ſhe 
holds in dower, ſhe ſhall have a writ to diſcharge her. F. N. B. 
158. (Bk 


So if the 
heir and bi: 
lands be in 
the king's 
ward; for 
lands helden 
of the king 
in capite 5 
and after- 
wards the 
other lords, 
of whom 
the heir 

or his com- 


[ 41 3 


Alſo the te- 
nant in 
dower ſo 
lands AEM 
of the king 
in capite} 
ſhall have 
ſuch writ, 
if the bailiff 


of other lords will diftrain her for the relief of the heir, or other ſervices, during the time that the heir's 


lands are in the king's cuſtody, or in the cuſtody of his committee. 


And it ſeems, that he may ſue 


this writ directed unto the lord himſelf, as well as to the balliffs, or unto them both. F. N. B. 158. (C). 


3. If the heir be in ward of the king, and alſo his lands, and after- 
wards the tenants paravail, who Hold of the heir, are diſtrained by 

ber lords, of whom the heir holds his lands, to do ſuit unto the 
lord's court; thoſe tenants all have a writ directed unto the lord's 
bailiff, Zo diſcharge them of the ſuit. "F. N. B. 158. (B). 

4. If lands deſcend unto divers coparceners, for which one ſuit 
ſhall be done at the lord's court, if parcel of thofe lands come into the 
king's hands, then he ſhall have a ſpecial writ to diſcharge him of 
the ſuit for the time they ſhall be in the king's hands, F. N. &. 
159. (A). | 


5. If the king have lands by forfeiture or eſcheat, and leaſes 


| them for life, at will, or in tail; and if the Grd, of whom the /ands 


are holden, will diſtrain the king's commuttee ar leſſee for ſuit, or other 
fervices; he {ſhall have a ſpecial writ unto the lord's bailiff to 
ſurceaſe, &c. F. N. B. 159. (A). | 


(G) Pleadings. 


I. IN a contra formam feoffamenti, the plaintiff counted upon the 

deed, and the defendant demanded oyer thereof; but could 
not have it. F. N. B. 163. (H) cites Mich. 3 E. 2. + Action ſur 
le Caſe, 5. | 


French edition cites the, title Actions ſur le Statute, 25- where: the caſe is; and is as 


+ Both the 


Engliſh edi- 
tions Cite 
Actions ſur 
le Caſe, 5 
Bur the 


follows, vis. 


contra 


41 Summarp Proceedings. 


contra formam feoFament?, againſt B. & E. his feme, and counted that they diftrained him to do ſuif 
to the court in C. againſt the form of the feoffment; whereas neither he nor his anceſtors had uſed to 
do ſuit, c. The defendant prayed that plaintiff ſhew his deed ; but it was ſaid, that he ought not- 
Then they faid, that the plaintiff held of the faid B. and E. as of the gif: of E. and of the heritag* of 
O. by fuit to the ſaid court, whereof the anceſtor of C. was ſeized before the [time of] limita ion. 
The plaintif replied, Not ſeized before the ¶ time of] limitation; priſt. Whereupon the detendauts 
prayed aid of C. to whom the reverfion was, and had it. | 


2. Avowry by the lord of the hundred, inaſmuch as in the 
ſame hundred the plaintiff held a houſe, by reaſon of which he owed 
ſuit to the hundred de tribus ſeptimanis in tres, &c. and alleged ſeiſin 
in him and his anceſtors in [of] the tenant and his anceſtors, time 

= out of mind. And fo ſee that he did not allege tenure ; for ſuit 
i- | | the hundred is without tenure. Br. Suit, pl. 15. cites 11 E. 3. 
{1 Fitzh. Avowry, 101. | | | 

= 3. Ceffavit that he held by certain ſervices and ſuit to his court 

if 1 af D. held annually at Michaelmas and Eafter; and by the opinion 
þ £ 42 ] of the Court this may be intended court baron, though it be not ſui 
de tribus ſeptimanis in tres, &c. for ſuit may be as it is reſerved at 


| | the commencement of the tenure. Br. Suit, pl. 8. cites 21 E. 4. 25. 
| For more of Suit of Court in general, ſee Copyholbs, Courts, 
and other proper titles. 


| 
' 
1 


23 5 ws, ora 5 _ A by 
. 8 . en ” 


Summary Proceedings, 


_— — — * = — = 
r 


t. QuMMART juriſdictions ought to be held frily to fern, 

and every thing ought to appear regular in them; and 
they ought to make a memorandum that ſuch a day complaint had 
been made, that thereupon ſummons iſſued, returnable ſuch a day, 
and that the party being ſummoned did or would not appear, 
or could not be ſummoned. 6 Mod. 41. Mich. 2 Ann. B. R. The 


5 Queen v. Dyer. 


For more of Summary Proceedings in general, ſee other proper 
| titles, 


( 42 ) 


Summons. 


(A) To the Perſon. In what Caſes it ſhall be. to 


the Perſon. 
Lr. IN guare impedit it ſhall not be to the perſon. 11 H. The ſheriff 
[Rn 6, 4+] might have 
; ſummoned 


the defendant in the eburch TR impedit; per Marten. But Danby and Cott. contra. Br. Retorn 
de Briefs, pl. 101. cites 11 H. 6. 3. | | 
The ſummons upon the firſt writ may either be made at the church door, or to the perſon of the de- 


fendant. Brownl. 158. Anon. 


[.2. Nor in writ of debt. 11 H. 6. 4.] 

3. It was agreed in vrit of annuity, that if the ſheriff ſummons 
him, «vhs has nothing, by his perſon, and returns him ſummoned, it 
is well, though he has no land. And this is the reaſon, that in 
ſome actions, as in annuity, covenant, 8c. at this day, ſummons 
was the proceſs, had he land or not; becauſe if he has not 
land where he may be ſummoned, he may be ſummoned by his 
perſon. Br. Summons in Terra, pl. 1: cites 33 H. 6. 42. 

4. Where a man is obliged to appear at the next gaol deliverance, 
or ſeſſions of the peace, upon reaſonable garmſhment, the general 
garniſhment of the gaol or ſeſhons is not ſufficient; but he [431 
ſhall be ſpecially warned by the plaintiff. Br. Garniſh, pl. 35. 
cites 5 E. 4. 126. e gs | 

5. In ſcire facias, upon recovery of land, or upon a fine, the ſum- Br. Scire 
mons ſhall be made to the perſon of the tenant; per Brian. Facia, pl. 
But Townf. J. ſaid, that the ſummons ſhall be upon the land, 5. 8 
quod nota. And fo it ſeems that it is good to the one, or in 
tue other. Br. Summons in Terra, pl. 9. cites 4 H. 7. 7. 


| | 4 | 

(B.) In what Place. In the Place in Demand. » cum quis 
ſummonitus 

Ft. IN + precipe quod reddat, the ſummons ſhall be, in the land in 81 

demand, N 4 he be not tenant. 10 H. 6. 12. b. 11 H. moniti- 

e nem, reci- 

6. 4 18 E. 3+ 52. = 25 E. 3+ 39. b.] 5 pere puterit 
in propria perſona, ubieunque inventus fuerit in com* in quo fuerit res petita, qui quidem fi non in- 
venjatur, ſufficit, ſi ad domicilium fiat, dum tamen alicui de familia ſua ſub teftimonio fide dignorum 
manifeſte fuerit relata ſibi cum venerit denunciata. Et fi plura habeat domicilia tunc fiat ſumm ad 
illud in quo magis inhabitaverit [vel ubi majorem habuerit ſubſtantiam] fi autem manſionem non ha- 
a buerit, [nec dominicum}] in com ſufficit ſi ſuper terra fiat petitam, vel ſuper feodum & terram non ha + 
buerit in com” ſed feodum tantum. Seld. Flet. lib. 6. Cap» 6. ſ. 4, 5+ Bract. lib. 5. cap. 6. 

f. 3. S. P. and what is confined within the crotchets is in Brafton, and not in Fleta. 
: t In agg an quod reddat, the ſperiff returned the firſt day, bat the defendant is not tenant; and tha: 
—_ ha 8 notwithſtanding this, upon teflatum of the demandant that be was tenant, ſummons in 
01. . E SE 4 


terra 


43 Summons, 


terra petita was awarded, Br, Sommons in Terra, pl. 23. cites 25 Edw. 3. Fitzh. Retorn de Vi- 
cont, . 8 


n. a mortdancgſtor. 50 Aſſ. 8. adjudged.] 


tor by 2 | | 

one 2 nor come, by which ſummons ad ſeguendum ſimul iſſued, and the ſheriff returned nibil; and by ad- 
vice of all the juſtices it was awarded, that he ſhould be ſummoned in terra petita, quod nota. Br. 
Sommons in Terra, pl. 3. cites 44 E. 3. 27. S. P. Br. ibid. pl. 35. cites 50 Aſſ. 8. and yet 
another's franktenement. | 


See (C) ph. [Z. So in affize, the ſummons ſhall be upon the land in plaint. 
1. cites S. C. 11 H. 6. 3. d.] 985 

See (C) pl. [4- So ſhall it be in ae of mortdancgſſor; yet no land is de- 
2. dite: S. C. manded thereby. 11 H. 6. 4.] | 

[F. Same law in a juris utrum. 11 H. 6. 4.] 

16. In writ of error againſt the heir of the recoverer, he ought to 
be ſummoned in the land, though the heir has nothing in the 
land; for he is privy to the recovery, and this writ is to defeat 

N the recovery. 10 Hf. 6. 12. b.] 
5 8. P. And [7- In * præcipe quod reddat, or + other action which demands 
grand cape he land, if the tenant has aid of him in revenſion, he ſhall be ſum- 
—_— in moned in the land. 10 H. 6. 12. 11 H. 6. 4. b. 38 Aff. 18. 
1 petita. adjudged, 25 E. 3. 37. b. adjudged.] | 

8 
mons 7 pl. 4. cites 12 H. 4. 14. per Skrene.————+ In ſcire facias of land, the tenant for 
fe prayed aid of him in reverfien, and had it, and ſcire facias iſſued to warn him; upon which the 
ſhcr:F returned, that he in reverfien has nothing in this county but the reverſion of thoſe tenements in 
which he has warned him: and a good return per Cur. for he ſhall be warned in terra petita ; quod 
nota. And it was upon office found for the king upon which the firſt ſcire facias iſſued againſt the 
tenant for life. Br. Summons in Terra, pl. 12. cites 38 Af. 18.—Br. Retorn de Briefs, pl. 117. 
cites 8. C. S. P. And yet it was another's franktenement ; quod nota ; but the reverſion was to 
the prayee ; quod nota. Br. Sommons in Terra, pl. 16. cites 45 E. 3. 


LS. In precipe quod reddat, if defendant has aid of another copar- 
cener by cauſe of partition, ſhe may be ſummoned in any other her 
land, as well as in the land which was parted between them. 
14 H. 6. 3. Curiam.] 

.[ 44 Co. In ire facias to execute a e the ſummons ought to be 
f upon the land in demand, though the tenant has nothing; for he 
pretends by this action to have right to the land. Contra 10 H. 
6. 12. | | 
Br. Sum- (10. Ss in writ of covenant to levy a fine, the ſummons ought to 
— 98 be in the land of which the fine is levied, becauſe though it be 
3 only a perſonal action in itſelf, yet ſince it appears that it is to 
'$. C.—— levy a fine, becauſe it is teneat conventionem of ſo much land, he 
22 ought to be ſummoned in the land. 10 H. 6. 12. b.] 
122. cites 8. C. But Brooke ſays, quod quzre, becauſe it may be that he is not thereof tenant, and 
ficut alias hall iſſue without amercement of the ſheriff, : 


[11. But otherwiſe it is in writ of covenant + for years ; 
for this is perſonal. 10 H. 6. 12. b.] POR your 
{12. The ſame law in a per que ſervitia. 10 H. 6. 12. b.] 
[ 13: The /ame law in per quem redditum reddit. 10 H. 6. 
12. b.] 8 
[14- The ſame law in warranty of charters, 10 H. 6. 13.] *Y 
| | (35. In 


cauſe it is in demand. 11 H. 6. 3. b.] 


* 


ſr 5. In a quid juris clamat the ſummons ſhall be in the land of In quid juris 


clamat 


which the fine was levied. 38 E. 3. 28. b.) eee 


the one appeared, and the ſheriff returned that the tber is clericus beneficiatus non * laicum feodum, 


and diſtreſs ſhall iſſue into the lame land in the fine. Br. Sommons in Terra, pl. 11. cites 
38 E. 3 28. . 


[16. In a writ of right of advozyſyn, the ſummons ought to be Br. Retorn 
in the glebe of the church, though the patron be not ſeiſed of it, be- N e 
pl. 101. 
a | cites 8. C. 
[Lt 7. In guare impedit againſt the patron, he ſhall not be ſummon- Se*(A)pl.14 
ed in the church ; for this writ does not demand it. Dubitatur, 


t 


[18. In action of abgſte againſt u leſſee, if he be not ſeiſed of thz in vate, if 
land, he ſhall not be ſummoned in 7he land; for it is not in des the tant is 


turned uni- 
mand. Contra, 12 H. 4. 4] | bil, hw 2 
nant ſhall be diſtrained in terra petita in waſte, ud tenet. Br. Sormmons in Terra, pl. 4. cites 


12 H. 4. 4. Per Skrene, Contra in writ of waſte, guod tenuit; for this is land of another 


man, in which the tenant now has nothing. Br, Sommont in Terra, pl. 4. Cites 12 H. 4. 4. Per 
Skrene. 

[19. If a #vrit be brought in the county 7 N. and the tenant 
vouches J. S. to be ſummoned in the county of K. and after the entry 


into the warranty by J. S. the parol demurs without day by demiſe of 


the king, and the demandant ſues the reſummons in N. and the 


vouc hee is returned mbhil, he ſhall be reſummoned in the land de- 


manded, becauſe the vouchee is tenant thereof by the warranty. 
1 E. 3. 13. b. ] | 


20. If the paro/ be put without day after the entry into the ar- Tos 5 
mon t 


ranty by the vouchee, and upon re-ſumwmons the whuchee is returned 3 


\ 


nibil, he ſhall be ſummoned in terra petita. Br. Sommons in urned chat 


Terra, pl. 24. cites 1 E. 3: and Fitzh. Re- ſummons, g. the defend- 


| an! is nt 
tenant, and that nibil babeat, and the tehant was re- ſummoned after by another writ in terra petita. 
Br, Re-ſummons, pl. 23. cites 8 E. 3. & Fitzh. Return de Vicont, 98. EE A 


21. Contra before the entry into the warranty; for before this he 


is not tenant in the fact or in law. Br. Sommons in Terra,; pl. 24. 


cites 1 E. 3: & Fitzh. Re- ſummons, pl. 9. 
22. In attaint, the tenant was returned nihil, and it was teſs Atroint in 


tified, that he had [aſſets] in another county, by which ſummons iſ- wn Oy of 


ſued there; quod nota, Br. Sommons in Terra, pl. 18; cites 5% f land, 


21 E. 3. 18. 8 but it does 
| not appear 


upon what it aroſe, and the defendant wat riturned nibil, and ſummons in terra petita was awvarded in the 
county of E. where the lantl wwas, and therefore it ſeems the iſſue in the firſt action aroſe upon @ foreign 


deed, or the like, in as much as it was tried in a county where the land is not. Br. Sommons in Ter- 
ra petita, pl. 2. cites 42 E. 3 19. 


23. Upon . the tenant prayed that the wourhee be ſum- [ 45 3 


moned in this county and two others, and the demandant ſaid, that he 
had afſets in this county, arit| prayed, that he be ſummoned there only, 


et non allocatur ; but the prayer of the tenant was granted. Br. 
Sommons in Terra, pl. 19. cites 21 E. 3. 37- 


E 2 24. Pracipe 


Summons. 44 
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45 Summons. | 


; ' 24. Pracipe quad reddat in the county of Wilts, at the petit cape 
the tenant alleged impriſonment at D. in the county of M. and ſo to 
iffue, which paſſed for the tenant, by which the demandant brought 
attaint in the county of M. and the fheriffs returned the tenant nihil ; 
by which ſummons was awarded in the county of Wilts, where 
the land 1s; and the inqueſt was not awarded by default. Br. 
Sommons in Terra, pl. 20. cites 42 Aff. 14. 

25. In formedon the tenant vsuched the baron & feme, who en- 
tered into the warranty and pleaded, and after made default, and after 
petit cape in terra petita iſſued, Br. Sommons in Terra, pl. 5. 
cites 19 H. 6. 51. 15 

26. Though in ſcire facias, and in habere facias ſciſinam, the 
ſummons ſhall be upon the land; yet in debt upon a recovery of 
damages in writ 8 entry ſur diſſeiſin, the ſummons ſhall be to 
the perſon. Per Portington. 22 H. 6. 38. a. pl. 7. 

27. In actiom againſt one as heir the ſummons ſhall be in the land 
which deſcended ; but otherwiſe it may be in any land whatſo- 
ever. Fin. Law, 86. a. 

S. P. In 28. If it be 1 recover the franktenement of the land, the ſum- 

cefſawit, and mons ſhall be in the ſame land; otherwiſe if he makes default, 

that if ne he may at the cape wage his law of non-ſummons; but if he ap- 
mmened in pears, it is not material in what land he be ſummoned. Fin. 

_ lard Law, 86. 2. | 

3 appears at the ſummons, he ſhall not have it for plea; for in whatſoevet land he is ſum- 

moned, ſo that he appears it is ſufficient. Br. Sommons in Terra, pl. 7. cites 37 H. 6. 26. 

And Brooke ſays, it is faid elſewhere that ſummons to the perſon is ſufficient, but by this he takes 

conuſance of the land. Ibid. * 


29. Judgment by default in deter, and upon a writ of enquiry 

the ſoeriff delivered ſeifin, and returned the writ. It was objected 
among other things, that the e 2p made by the ſheriff ap- 
pears not to be where the land lies. Nor does the return mention 
that the proclamation was after the ſummons, as it ought to be, 
as it is Hob. Rep. in Allen's caſe; nor is it ſaid, that he did 
make proclamation pon the land. And alſo, that it appears not 
that the proclamation was in the pariſh where the ſummons was, 
as the ſtatute direts. To this it was anſwered, that the lands 
lie in divers pariſhes, and proclamation at the church of any of 
the pariſhes is good enough. It does not appear that there are 
divers churches in the town where the proclamation was made. 
That the proclamation is ſaid to be made prout breve peftulat, and that 
ſhall be ſuppoſed duly made, and implies all requiſite circum- 
ſtances, and he cannot make another return ; and it is impoſſible 
to be otherways. That it is neceſſary to return the place of the 
ſummons, nd it is ſaid that it was made ! formam flatuti, 
which ſupplies the reſt. And to this the Court ſaid, that the 


words ſecundum formam ſtatuti, extend far. And Roll, Juſt. 
aid, that proclamation in one place was good in all. Styl. 67. Mich. 
23 Car. Thynn v. Thynn. 1 IH & We 


Summons. 


(C.) Summons. By what Thing it ought to be. 


LI. N N off 49; OY ſhall be made of any thing upon the land. 
11 H. 0.'J- b.] | | 

[2. But not Sf the land itſelf, becauſe the land is not demanded 
by this writ. 11 H. 6. 4. The jou law in 4%iſe of mortdanceftor.} 

3. In pracipe quod reddat, if the tenant wouches the biſhop to 
warranty, part of whoſe temporalties is in the hands of the king, he 
ſhall not be ſummoned in his temporalties, fo long as any part 
of them remain in the hands of the king, though he has ſuffi- 
cient in his hands whereof to be ſummoned. Br. Sommons in 
Terra, ph 17. cites 38 E. 3. 29. 

4. Attachment ſhall be by a mere chattel, which ſhall be for- 
feited by default of the party; but it ſhall net be charrel real, as a 
leaſe for years or ward of body, nor by apparel, Br. Attach- 
ment, pl. 4. cites 7 H. 6. 9. per Bab. 

5. In aſſiſe the defendant pleaded, that not attached by 15 
days, and the bailiff was examined, who ſaid that he attached 
him by glebe of the land, and becauſe the attachment ought to be 
made by meveables or by pledges, or by a thing which may be forfeited 
7 outlawry, and not of glebe, which is parcel of the franktenement. 

erefore new attachment was awarded; quod nota. Br. At- 
tachment, pl. 1. cites 27 H. 6. 2. & 26 H. 6. Fitzh. Aſſiſe, 14. 

6. In ſcire facias, againſt patron and incumbent, upon a, re- 
covery in quare impedit,- if the incumbent has no lay fee where- 
by he may be ſummoned, the ſheriff muſt ſummon him by his per- 
fon, and not by his goods. 32 H. 6. 11. a. b. pl. 19. per Priſot. 


7. A man cannot be ſummoned in [by] rent ſervice, rent charge, Br. Retorn 
common, reverſion, or the like; for the ſoil out of which, &c. is de Briet, pl. 
another's franktenement ; per Prifot, and the beſt opinion. Br. 5 C. 

Sommons in Terra, pl. 14. cites 32 H. 6. 11. S. P. Fin, 
| | | Law, 86. a. 
* (C. 2) Summons. By how many. * This in 
| : | Roll ſtands 
? 5 divides, bu 
[Lt.] C3. FF a ſummons be made by 3 ſummoners, it is ſufficient. without — 
„ͤðöqꝙ 3 7 | new le ter. 
(2. ] [LA. S if it be by 2 ſummoners, it is ſufficient. 8 H. 6. But there 
I. b. admitted. ] 5 
ummonerzs 


at the leaſt; and if any of them do not that which it is returned they ought to do, then the writes nor 
executed as it ought to be. F. N. B. 97. {C).—S. P. Fin. Law, 86. 4. — S. P. 2 luft. 253. —And 
therefore, if one of the ſummoners ſays that the ſummons was not made, and the other that it was made, 
the demandant ſhall recover. F. N. B. 97. (C) in the new notes there (c] cites 8 ti. 6. 2. 50 E. 3. 
17. — 80 if one makes the garniſhment, and the other was on the land at the ſame time, for the fame 
purpoſe, but ſays nothing, the demandant thall recover. F. N. B. 97. (C) in the new notes there (c) 
CItES 5 E. 3. 65. 8 E. 3. 6. See 2 E. 3. 21. 

+ bl. C. 394. 8. P. arg. in caſe of che Earl of Leiceſter v. Heydon, ſays, there muſt be 2 ſum- 
moners in a præcipe quod reddat againſt the tenant, A ſummons by one only is not (ufficient, 
unleſs the perſon be ſummoned by the judge himſelf in court; fo that there muſt be two at che leaſt, 
that can lawfully teſtify of the day, place, and hour, and other circumitances, when they thall be ex- 
amined by the Juſtices, Fleta, lib. 6. Cap. C. . 9. — Bratt, lib. 5. cap. 6. I. 5. P. 333+ b. 334 


a. accordingly. 
L 3 


4 © wir whe + 5 


47 | Summons, 


f (C. 3) Summons. In Real Aon, How. 


This fatute 1. 28 E. 1. 7 5 * ſummons, and + attachments in 7 plea of land, 
was made + cap. 15. the ſummons and attachments from henceforth ſhall 


=> « fog contain g the tern o 15 days full, at the leaſt, according to the common 


meyns de 15 yours de purveire reſpons, & de parer en judgment. And the cauſe wherefore the com- 


mon law ſet down the certain time of 15 days was, for that a day's journey is accounted in law 20 


miles, rationabilis dieta conſtat ex viginti miliaribus ; for dieta, both in the common and civil law, ſig- 
nifies a day's jourrey, continet legalis dieta viginti miliaria» And therefore 15 days was accounted by 
the common law a reaſonable time of ſummons or attachment; within which time, whereſoever the 
court of juſtice ſate in England, the party ſummoned or attached, whereſoever he dwelt in England, 
afore the Ling's writ did come, might per prædictas dietas computatas, by the ſaid account of days 
Journies, appear in court, &c. 2 Inſt. 567. 

4 Co. Litt. 134. b. S. P. | | | i 

The reaſon of theſe long delays given in real actions was, (the recovery being ſo dangerous) that the 
tenant might the better provide him both of anſwer and of proofs. But, by conſent, they may take 
ether than common days. Co. Litt. 134. b. By aſſent of the parties a ſhorter day was given in 
præcipe quod reddat. Fitzh. tit. Jour. pl. 17. cites Paſch. 41 E. 3. 

In a writ of pone to remove @ replevin at the ſuit of the defendant, the writ ſaith, et dic prafato que- 
renti, gucd fit coram juſfticiariis noflris apud Mm. tali die; there ought to be a warning by 15 days, 
for. that this (dic querenti) is in nature of a ſummons, and ſo the writ of wenire fac' for returning of a 
jury, is in nature of a ſummcns. But this ſtatute extends net to a writ of error, nor to days of prefixion, 
8s upon a foreign voucher in London, and the like. 2 Inft. 567. | 

This act ſpeaks of a ſummons, and ti it is in à re-ſummons. 2 Inſt. 567. 

+ And fo it is in a re. attachment. 2 Inſt. 567. 

In aſſiſe the defendant picaded, that not attached by 15 days, and the bailiff examined, who ſaid, that 
he attached him fuch @ day, wwbich with the day of re made 15 days; and becauſe attachment ought 
ag 15 days befere the oft beider the day of offiſe, therefore a new attachment was awarded, quod nota, 

Attachment, pl. 1. cites 27 H. 6. 2. 

1 Upon an erigina/ worit in any real action, the tenant muſt be ſummoned by 15 days, as is aforeſaid ; 
but if the original writ be returned 44 tarde, the fummeneas ficut alias muſt bave 9 returns, between the 
teſte and the return; for albeit the ſummoneas ficut alias be in lieu of the ſummons in the original, 
yet being a judicial proceſs in a real action, there muſt be 9 returns, &c. and the ſummons thereupon 
ought to be made by 15 days, ur more, before the return. 2 Inſt. 567. | 

44 D 252. pl. 04. Trin. $ Eliz. Anon. Co. Litt. 134. b. S. P. and ſays, that ſo it is in 
other judicial proceſs in real actions; ſaying, if conuſance be demanded to be holden within his manots, 
there proceſs ſhall be awarded from 3 weeks to 3 weeks. 

$ Theſe 15 days or more muſt be befere the day of the return of the writ, and the day of the return 
muſt be accounted none of them. 2 Inſt. 3677. 7 


Jo the If it be not in attachment of afſezes taken in the king's preſence, || or 
J F* of pleas before Juſtices in eyre, during the eyre. : 

much as to ſay, in B. R. for there all pleas be coram rege. It was accorded in 7 E. 2. by Sir Guilliam 
Inge, Ch. J. of B. R. and the juſtices, that in writs of attaints upon an afſiſe of novel difſeifin taken in 
. R. there ſhall be 4 certain day given as in the afſize ; for example, the Monday, or the morrow, or 
in the utas or quinden* of Eaſter: but it behoves, that the tenant has garniſhment by 15 days in the 
atainr ; for this fatute of articuli ſuper chartas does not give any leſs term, but only in an afſiſe of II 
novel difſeifin in B. R. C. B. er in re. 2 Inſt. 568. g 


N. B. 


S. P. F. 177. (D) 


nota, Br. Attachment, pl. 13. cites 22 All. 79. 


This branch, as to B. R. ſeems to be in afirmance of the common law ; for in criminal cauſes, which 
eencern the life of man if a man be indiied of treaſen or ſelony in the county where B. R. deth fit, the 
— + 48 * * > * + 2 a „ 5 * | Y $. l 4 : * b ' | venir 


| 


Summons. * 48 


wenire fac" for the returning of the jury nced not haue 15 days between the teſte and the return; nay, 
the entry may be ideo immediate venit inde jurata, æc. But if the indictment be taken in any «ther 
county, and removed into B. R. there ought to be 15 days between the teſte of the venire fac' and che re- 
turn. 2 Inſt. 568. . 

Commiſſioners f oyer and termin'r may in caſe of treaſon, felony, miſprifion, treſpaſs, &c. try the pri- 
foner the ſame day they award the venire fac', as by divers precedents, ancient and late, do appear: but 
the commiſſioners muſt make a precept in parchment, under their ſeals, for the returning of a jury imme · 
diately the ſame day, if they will, or any day after. And likewiſe juſtices of gadl delivery, or juſtices 
4 peace, may try the priſoner the ſame day, or any day after; but need not make any particular precepe. 
For the juſtices of gaol delivery, and juſtices of the peace, make a general precept in parchment under 
their ſeals for the ſummons of the ſeſſions, and for return of juries, &c. and therefore any pai ticular 

recept is not requifite, There was a general ſummons made 40 days before the fitting of the juſtices . 
in eyre. 2 Inſt. 568, 
[| The printed books leave out (or before the juſtices of the common bench ), which ought to be added. 


2 Inſt. 567. 
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2. Si ſummonitio omnino dedicta fit, & petens ſe teneat ad defal- 
tam, vocandi ſunt ſummonitores, ut teſtificentur ſummonitionem, 
& cum diligentur examinati concordes inveniantur fumm' teſtifican- 
tes tunc primo vadiat ſummonitus legem, per quam fe defendat con- 
tra ſummonitorum teſtificationem, & non ſolum quod ſummoni- 
tus non fuit in propria perſona, ſed gued nulla ſummonitio venit ad 
ipſum nec ad domum neg; ad familiam yer quam inde fuerit præmu- 
nitus ante diem litis. Si autem ſummonitores in probatione ſum- 
monitionis diſcordes inveniantur, non habebit ſummonitus neceſſe 
ulterius deſendere ſum” ſed dabitur ei alius dies in cur. nifi tunc 
gratis voluerit reſpondere. Fleta, lib. 6. cap. 6. ſ. 12 & 13. 

3- Summons upon grand cape, and other ſummons, ſhall be 
ſerved 15 days before the firſt day of the return of the writs ; but 15 
days before the fourth day of the return is not ſufficient; and be- 
cauſe it wanted 4 days of the 15 before the firſt day of the re- 
turn, the demandant could not recover ſeiſin of the land. Br. 
Sommons in Terra, pl. 6. cites 24 E. 3. 

4. Attachment of the bailiff of the defendant in aſſiſe, by pledges, 
is no good attachment. Br. Attachment, pl. 7. cites 28 Aſſ. 40. 

5. In aſſiſe the tenant ſaid, that not attached by 15 days ; and the 
foeriff was examined, who ſaid, that he warned the tenant in the pre- 
fence of 4 good men 15 days before, & c. but no attachment was made 
of the tenant's goods, nor pledges found, &c. and the attachment 
1 good enough; nota, Br. Attachment, pl. 9. cites 

4 Aſſ. 1. | | | 93 
: 6. If the tenant appears by the ſummons, he ſhall not take advan- Fleta, !ib. 
tage of ſaying, that he was not well ſummoned. And the fame 3 4 * 
law, if he be oigned, becauſe theſe things affirm the ſummons, 

Br. Sommons in Terra, &c. pl. 22. cites 46 E. 3. 30. 

7. It was agreed, that in precipes againſt 4, the ſheriff cannot 
ſummons the one, but this is ſummons againſt all. Br. Sommons in 
Terra, pl. 3. Ed. 4. 21. 1 

8. In actions in the realty, the proceſi is ſummons, attachment, 
and diſtreſs infinite. The ſummons ſhall be of the defendant by 
his goods. The attachment is a proceſs to take ſurety of the de- 
fendant by certain of his goods, mere perſonal chattels, (viz. nei- 
ther real, as ward, or the like; nor parcel of his franktenement, 
as a clod of the land, &c.) that he ſhall be there to anſwer 


which goods he ſhall forfeit, if he does not appear; and for that 
E 4 reaſon 
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Summons. 


reaſon it muſt be of his on proper goods, and not of ſuch as are” 
lent or pledged to him, And the ſheriff may either take them 
with him, or leave them with the party as he pleaſe; but be it 
which it will, the property is not out of the party till he makes 
default. Fin, Law, 94. a. b. . 
| 9. To prove a ſummons of the tenant, there ought to be 2 or 3 

49 ] witneſſes. Co. Litt. 6. b. 
See Diſceit 10. 31 Eliz. cap. 3. .. 2. For the aveiding of ſecret ſummons in 
(4) Pp: all real aftions, without convenient notice of the tenants of the freehold, 
72 e be it alſo ordained and enacted by the authority of this preſent parlia- 
into 2 coun- ment, that after every ſummons upon the land in any real action, 14 
2 3 days at the leaft before the 42 of the return thereof, proclamation of the 
the parith in /urmmons ſhall be made on a Sunday, in form aforeſaid, at or near to the 
one county, moſt uſual door of the churches or chapel of that town ar pariſh where 


2 _ be the land, whereupon the ſummons was made, does lie, and that pro- 


ethercounty, clamation ſo made as aforeſaid Hall be returned, together with the names 
the prosla- of the ſummonery. 


_—_— t. And if ſuch ſummons ſhall nat be proclaimed and returned, according 


made in the 79 the tenor and meaning of this act, then no grand cape to be awarded, 
22 in but an alias and pluries ſummons, as the cauſe ſhall require, until a 
hn cat BR rf ſummons and proclamation ſhall be duly made and returned, according: 
allthe pariſh Io Zhe tenor and meaning of this att. 
was in one 
county; and the ſheriff of the county where the original writ is brought, ſhall make the proclamation 
in the other county at the church there, and has ſufficient warrant to do it by the ſaid ſtatute, though he 
be not ſheriff of the county where the church is. And. 278. pl. 286. Trin. 34 Elia. Anon- 
But if there be no church in the pariſh, the ſummons by the common law is ſufficient; for it was not 
the intent to have ſummons at the church where there is no church; and fo it ſeems when there is zo 
mr prayers, meane between the delivery of the writ ts the ſheriff, and the return or time limited in 


* 


ſer mon . 
the ſtatute. And. 27%. pl. 286. Trin. 34 Elia. Anon. | 


Ss if the land lies in 4 parifpes, and there is no church in one of them, it is ſufficient to make proclama- 
tion where the church is in which pariſh the ſummons is made. And. 278. Lrin. 34 Elia. Anon, 

Ard if thee be a church in every pariſh, proclamation need not be made at ali the churches; but if it 
be made at any of the churches, it is ſufficient. Brownl. 126. Allen v. Walter. 8. C. 
Hob. 133. Per Curiam held accordingly, that the proclamation was ſufficient. fſt, In imitatiop of 
the common lavo, where ſummons v pon the land in one town is ſufficient. adly, The words of the ſtatute 
are, for ewoiding of ſecret ſummons, and to give convenient notice to the party; both which are ſatisfied in 
this one proclamation. 3dly, Other expofition would be miſchievous; for the land may lie in 20 


towns, and fo the notice mutt be at every town, and every one upon a Sunday, and every one 14 days 


before the return of the writ. And though there was no aFual jummons returned, but only the names of 
the ſummoners, that was not regarded; for that is all the form a! the common lau, and there is no altera- 
tion made by the ſtatute in the point of ſummons. Hob. 133. Allen v. Walter. ; 

But where he did return that be bad proclaimed the contenti of the torit, that is inſufficient. Hob. 133. 
Allen v. Walter For he ought to ſay what. Brownl. 126, 8. C. 

It was moved to ſer aſide the grand cape, proclamation not having been made 14 daye before the re- 
turn of the ſummons according to the ſtatute 31 Eliz. cap. 3. ſ. 2. the ſummons was returnable craft. 
Animzar. and proclamation made October 27, which was but 6 days before the return; the Court made a 
rule to ſhew cauſe, which was afterwards made abſolute. Barnes's notes in C. B. 1. Eaſt. 8 Geo. 2. 
Freeman v. Canham. Rep. of Pratt, in C. B. 115. Freeman v. Cannon, S. C. No defence 
being made, the rule was made abſolute, on afficavit of ſervice. Sek 


11. In ſummons in real actions, the ſummoners, in the preſence 
7 the pernours, veyors, c. ought to ſummon the tenant, 1ſt, 70 
cep his day, and name it in certainty to render, &c. 2dly, They 
ought to name the name of the demandant, &c. 3dly, They ought. 
to name the land in demand. 6 Rep. 54. b. cites 3 E. 3. 48. 
43 E. 3. 32-2. 50 E. 3. 16, b. VF 


5 12. Diſceit 


| 


 evords, or the bailiff, and at what time; and it appeared they did it 


_ cites Jas BaGe's caſe ; and Holt Ch. J. held, that there ought to have been a particular ſum- 


opinion of the Ch. Juſt. that the return was ill, 


Summons. 49 


12. Diſceit for non-ſummons in a formedon in remainder; the 
ſummoners and veyors were examined by the Court, as it was held: 
they ought to be, and not by the clerks, whether they ſpake the: 


after lan der and by all the Court, the ſummons was not well 


made. Cro. E. 42. pl. 2. Mich. 27 & 28 Eliz. C. B. Greene 
v. Ardene. 


(C. 4) Summons. In other than Real Aions. 
„ 


I. CUmmons to appear on Friday the 17th of April, where T. ueſday 6 Mod. 41. | 
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is ithe 17th, is as no ſummons; for the time being impoſſi- 8. 5 . 
ble, it was the ſame thing as if there had been no ſummons. — g 6. 


And when one day is ſet forth in the conviction, as that he was cited 8 Mod. 
ſummoned to appear, and by virtue thereof did appear on Friday 37. Trin- 
the 17th, &c. his appearance cannot be intended on another day; g of the 
and for that reaſon a conviction was quaſhed. 1 Salk. 18 1. pl. 1. King v. 


Trin. 2 Ann. B. R. The Queen v. Dyer. 


5 


(C. 5) Neceſſary. In what Caſes: In other than LF 
| Real Actions. paſs, (B. a) 


1. N HERE a capias iſſues out of an inferior court, and no ſum- 
mons was firſt iſſued, falſe impriſonment lies upon the Rar; © | 
arreſt. Vent. 220. Trin. 24 Car. 2. B. R. Read v. Wilmot. ac J 
| | | 1565, and denied. 
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2, Summons is neceſſary in all caſes of disfranchiſement, except 4 Mod. 33« 


where the party does not live within the corporation, but in ſome * — | 


diſtant place. Ld. Raym. Rep. 225. Hill. 8 W. 3. B. R. in & M. in B. 


cafe of the King v. Chalke, cites it as the rule laid down in R- the City 
Glide's cafe. | 1 


mons for a' particular charge, and that it is not ſufficient to ſummon him generally, and then to allege 
particular crimes againſt him, which be may not be prepared to anſwer; and therefore the words licet 
ſummonitus fuit (which were mentioned in the return) were not material. But by the opinion of the other 
3 juſt. the return in this caſe was held good. And yet afterwards in Mich. Term, 7 Will. 3. one 
Moxx1s brought a mandamus to be reſtored to the place of a capital burgeſs of the Devizes in Wiltſhire, 
and a return was made of the cauſes of his diſplacing ; but no mention was made that he had any no- 
tice or particular ſummons to anſwer the charge: and judgment was given in that caſe, purſuant to the 
12 Mod, 27. The King v. Glide, S. C. 


3. D. was convicted upon a penal ſtatute of 7 Fac. T. cap. 7. for 1 Salk. 187. 
embezzling of yarn delivered to him to be woven. r Holt Ch. J. - — rey 
of common right the party ought to be ſummoned, if poſſible; —6 Mod. 
and it would be well to ſet forth, that he was ſummoned, and ap- 96. S. C. 

eared, or did not appear, or could not be found to be ſummon- e 
ed; and though the act of parliament orders the offender ſhould 
be convicted, yet that muſt be intended after ſummons, that he 

may 


50 Summons. 


may have an opportunity of making his defence; and it is abo- 
minable to convict a man behind his back. And all the Court 
agreed, that of common right there ought to be a ſummons. 
6 Mod. 41. Mich. 2 Ann. B. R. The Queen v. Dyer. 
2 Barnard. 4. An order of baſtardy was quaſhed, for not ſetting forth that 
Rep. in B. the party was duly ſummoned; for it is againſt the law of Eng- 
—_ 42 Kew land, that a man ſhould be impeached without notice to make his de- 
of the King fence. 8 Mod. 3. Mich. 7 Geo. The King v. Glegg. 


Yo Cotton, 
Paſch. 6 Geo. 2. cites the caſe of the King v. Gregg, Mich. 13 Geo. 1. and in the caſe of the Kino 


v. HoLLAaxD, Trin. 5 Geo. 2. and the caſe of the Queen v. Squire, and of the King v. Allington. 


5. Where a mandamus was directed to the chancellor, &c. of 
the univerſity of Cambridge, 10 re/ffore Dr. Bentley to his academical 
degrees, to which a return was made, but no mention therein that 
the doctor was ſummoned, nor did the return ſet forth that the 
proceedings in the vice chancellor's court, or the congregation, are 
according to the rules of the civil law, and therefore the return was 
held ill, and that therefore the proceedings mult be intended to 
be agreeable to the rules of the common law; and if ſo, it not 
appearing that the party has any relief by applying to another 

Ppearing Party 2245 Any rene dy apprying 
Court, this Court will relieve him, if he has been proceeded 
againſt and degraded without being heard, which is contrary to 
natural juſtice, And therefore a peremptory mandamus was 
granted. 2 Ld. Raym. Rep. 1334. Hill. 10 Geo. The King 
v. the Chancellor, &c. of Cambridge Univerſity. 

*[ 5x J 6. Exception was taken to an order of /z/jions made to hinder 
A ſummons the defendant from ſelling ale, that it did not appear that the de- 
— fendant was ſummoned. To this it was anſwered, that it is true 
in an order à ſummons had been neceffary, if the ſtatute had not given the 
of juice, ſeſſions, or two juſtices, an abſolute * power to put down alchouſes 
— 2 at their diſcretion ; but that where they have an unlimited power, 
didtion ; but it is not neceſſary 10 fet forth any ſummons in their order, neither is a 
if they pre- ſummons ever ſet out in orders, but in conviions for deer-ſtealin 
— — "x or the like, where great fines are impoſed, there it is uſual to 2 
the party, it forth that the party was ſummoned ; but it is not ſo in orders for 
is Fe baſtardy. 8 Mod. 309. Mich. 11 Geo. The King v. Auſtin. 
2 Raym. Rep. 1407. Trin. 11 Geo. The King v. Venables. 8 Mod. 377. S. C. 
accordingly, as to its not being neceſſary to mention the ſuramons in the order. 


(D) Summons. Attachment. By the Goods of ” 
whom one may be attached. 


5 F B. has goods of A. in his poſſeſſion, B. may be attached by 

mall be at- thoſe goods; for B. is charged to render it to A. 11 H. 4. 
„. 

msd, of the party, ind not goods pledged nor goods borrowed, Br. Attachment, pl, 20. cites 35 H. 6. 


= 58 [2. In 


Summons and Severance. [3 


[2. In an action againſt baron and feme, the feme, becauſe ſhe Fitzh. tie. 


| Has no goods, ought to be attached by the goods of the baron. CO BY 
Contra, 7 H.'6. 9. b.] : cites 22 
| ; 7 H. * Yo 


that ſhe may be attached by the goods of the baron - And ibid. pl. 4. cites Trin. 26 H. 6. ac- 
cordingly. Fitzh. tit. Forfeiture, pl. 17. S. P. admitted, cites Mich. 8 E. 2. : 


[3. So in action againſt the ſovereign and his commoigne, the Fiteb. tit. 
commoigne ought to be attached by the goods of the ſovereign. — — « 
7 H. 6. 10] | cites Mich. 
| 7 H. 6. 9. 
— 58. P. according! . 


(E) Summons and Severance. In what Actions Se (I. 2.) 
it lies. | 


CLI. ] T lies in action of waſte, becauſe the land is to be recover- Br. Sum- 
mons and 
ed. 48 E. 3. 32. 2 H. 4. 2. — 
pl. 9. (bis) cites S. C. S. P. Br. Waſte, pl. 29. cites 42 E. 3. 21, 22. S. P. For the writ 
is ad exhæredationem, and the action of waſte is a plea real: in an action of waſte brought by 2 in the 
tenuit, a releaſe of the one is a bar to both; but otherwiſe it is in the tenet; for there it bars but him- 
ſelf, 2 Inſt. 307. . 


[2. It lies in quare impedit. 11 H. 6. 23. b. 55. adjudged, It lies in 


: quare impe- 
+21 E. 3. 38. b.] dit, and in a 
orit of errer upon it. Cro. E. 324. pl. 16. Paſch. 36 Eliz. B. R. Pipe v. the Queen. Br. 


Summons and Severance, pl. 21. cites S. C. In quare impedit by 2, if they wary in count, there 

the defendant may plead it to the count, and the writ ſhall abate ; per Littleton and others, and they ſhall 

not be ſevered, Br. Count, pl. 66. cites 6 E. 4. 10. | 
+ Br. Summons and Severance, pl. 13. cites S. C. 


[ 1. But the other ſhall have the /t of the whole, Contra, 
21. 3%. dj 

(4. It lies in ward of body ; becauſe it goes in diſadvantage of Jenk. 24. 
his companion, being entire. 49 E. 3. 19. 27. 18 E. 3. 56. + Ul 
30 E. 3. 30. Dubitatur. 11 H. 6. 55. || 38 E. 3. 9. b. adjudged 5. mons and 


45 E. 3. 2. : Severance, + 


i : pl. 2. cites 
34 H. 6. 31. & 35 H. 6. 19. 8. — Br. Summons and Severance, pl. 12. cites S. C. / 
Br. Summons and Severance, pl. 5. cites 8. C. 


[s- Se in right of quard of land, ſummons and ſeverance lies, be- [ 52 J 
cauſe it is ſeverable, and he is to have the moiety. 49 E. 3. 27.] | 

[6. So it lies in right of ward of body and land. 45 E. 3. 10.] 

[7. It lies in a ** detinue for charters, for peradventure he is to Br. Charters 
recover a warranty by it. 20 H. 6. 45. 18 E. 3. 56, adjudged.) — 1 
Fitzh, tit. Severance, pl. 2. 20 H. 6.45. S pl. 14. H. 19 E. 3. that ſummons and ſeverance lies 
in detinue of charters ; and ſays, that ſo it ſeems of actions real or mixt, but not perſonal ; but that Fitzh, 
pl. 32. is to the contrary. | : ef 
s. P. Br. Summons and Severance, pl. 2. cites 34 H. 6. 31. & 35 H. 6. 19. 


L8. It does not lie in guid juris clamat. 48 E. 3. 32.] 30 ag 
of Read v. Redman z but the nonſuit of the one ſhall be the aonſuit of the other, for the f we pw 


be compelled to attorn to one only, 
(9. In 
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52 Summons and Severance, 
[9. In forgery 4 falſe' deeds ſummons and ſeverance does not 
18 H f 


; he. . 6.6 
„ P. Br. {[20. It lies in action of * det by executors. 10 H. 6. 2. b.] 
Sommons | 
and Severance, pl. 1. cites 25 H. 6. 3. S. P. ibid. pl. 2. cites 34 H. 6. 31, and 38 H. 6. 19. 
S. P. 10 Rep. 134. Paſch. 10 Jac. C. B. Redman v. Read. 


Trover ase [I 1. It lies in action of treſpaſs by executors of the goods of the 
e teflator taken. 14 H. 4. 29.) | 


un the {[12. But otherwiſe it is if it be guare bona ſua cepit. 14 H. 4. 
defendant, 29. b.] ; 


, - 
and declare, that it was left in the teftater's life-time, but lay the carwerfion ſince bis death; two of the 
plaincifis were ſummoned and ſevered, and non pros entered as to them; to the zd the defendant pleaded 
not guiky, and found again him, and 500 l. damages. Upon motion in arreſt of judgment, it was 
held dy Hale Ch. B. and the whole Court, that ſummons and ſeverance did nut lie in this caſe, becauſe 
the converſion, which is the moſt material part of the declaration, was in the exccutot s own time; fo that 
the action was grounded on their poſſeſſion, as treſpaſs of their owo# poſſeſſion, in which caſe ſummons and 
ſeverance does not lie, and conſequently the nontuir of one is the nonluit of all, and all the proceedings 
after are to no purpoſe. And per Hale chief baron, there are evo ſorts of /everances, one when a plaintiff 
wilt not appear, and the other, when all appear, but ſorne one or more will not proceed and proſecuts, 
there he or they ſhall be ſevered by order of Court. Hard. 327. ph. 11. Mich. 14 Car. 2. in the Ex- 
chequer. Manly v. Lovel. | | 


It was held 13. Attaint by three, they were eſſoigned at the firſt day, and at 


_ _ the day of adjournment of the efſoign, two did not come, by which 
the nature ſummons ad ſequend' fimul was awarded, and no other thing 


of ute againſt them, &c. But 7 does not appear upon what action the at- 
ee taint was founded. Br. Sommons and Severance, pl. 15. cites 
ed, ſo tha 7 Aſſ. 8. | 

of ſummons 7 N . . 

exd ſeverance lies in the firſt affirm, it ſhall lie in the attaint, and otherwiſe not. Br. Sommons and Seve - 
Tance, pl. 2. cites 34 H. 6. 31 & 35 H. 6. 19.—— Therefore, where it is brought upon firmedon, ot ſuch 
like, feverance lies; contra where it is founded up treſpaſs, conſpiracy, and ſuch. ations perſonal ; there 
if it be brought by two, and the one will not ſue, this ſhall be the nonſuit of both, Ibid. 


ee 14. Ae by 8 daughters, 5 are nonſuited, or will not ſue, they 
not come... {hali be ſummoned and ſevered; quod nota. Br. Sommons and 
by which Severance, pl. 16. cites 10 E. 3. 

$mmons ad 7 

fequend” fimul iſſued returnable ſuch a day, at which day the parel was fine die by the not coming of the 
Juſtices, by which genera! re- attac bm nt eta, and at the day the one came and the other not, but made 
default as before, by which the plaintitt prayed, that he be ſevered, and becauſe the re- attachment did 
mobbing but revive the affiſe, and not the mejne proceſs nor the ſummons, therefore ſummons ad ſequend' ſi- 
mul was awarded; quod nota. Br. Sommons and Severance, pl. 4. cites 44 E. 3. 16. S. P. in 
recipe quad reddat. Er. Sommons in Terra, pl. 15. cites S. C. 

15831 | 1 b 
e 15. Writ of error was brought by ſeveral founded upon writ of 
paint two, Labiſbment of ward, they appeared by attorney, and after two of 
2nd ons them made default after appearance, and therefore were ſevered 


= 72 by award without proceſs. And fo ſec that the ſeverance lies in 
ror andthe Writ of error founded o upon a perſonal action. Brooke fays the 
other will reaſon ſeems to be in as much as the plaintiffs in the writ of er- 
N ror made default in the writ of raviſhment of ward, and ſo in a 
fammones manner they are by way of defence, in which cafe the act of the one 
& ſeveree, ſhall not prejudice the other in action perſonal, contra of the 
— ago * plaintiff in action perſonal; for the nonſuit or releaſe of the one 
alone, it is goes againſt both. Br. Sommons and Severance, pl. 19. cites 
= 4 cn 29 Al. 35. 5 | : 5 


Fria. 3 Jae. 2. B. K. Hacket v, Herne. 3 Mod. 134. 2. C. 


In 


Summons and Severance. 


53 


In falſe judgment, one of the plaintifis, who before had appeared, was nonſuit and ſevered. D. 262. 


b. pl. 32. 


16. Champerty by two againſt one who maintained in ſcire facias 
upon a recognizance brought by the plaintiff for the part of J. N. 
The one plaintiff was nonſuited, and it was awarded the nonſuit 
of both, and that ſeverance does not lie; contra by ſome, if the 
action had been founded pn a real action. But Brooke ſays, it 
ſeems that all is one; for a man ſhall recover only damages in 
this action; contra of attaint; for by attaint upon a real action, 
a man ſhall be reſtored to the land, and ſo recover land; but con- 
tra in champerty. . Note the diverſity. Br. Sommons and 
Severance, pl. 7. cites 44 E. 3. 6. 


Inchamperty 
founded up- 
on a perſonal 
attim, ſum- 
mons and 

ſeverance 

does not ſie; 


Finch. itiies 
in this ac- 
tion where 
it is found- 


| ed wpen 4 | 
real action. Brooke ſays, quere inde; for it ſeems that it does not; for it is not like to writ of error er 


attaint, which ſhall reverie the firſt action; for this action of ehamperty is only to recover damages or 
penalty againſt the party defendant ; for the writ at the ſuit of the party, ſays, ad grave damnum, &c. 


Br, Sommons and Severance, pl. 20. cites 47 Aſſ. 3. 


17. It lies in writ of cofinage. Br. Judgment, pl. 144. cites 
10 H. 6. 9, 10. | 

18. It was agreed arguendo, that in audita querela brought by 
ro, upon a release made to them, if the one will not ſue, the other 
ſhall ſue alone, and he who makes default ſhall be ſevered; and 
the reaſon ſeems to be, inaſmuch as they are by way of defence: 
and of the part of the defendant, the default of the one ſhall be 
the default of both. Br. Sommons and Severance, pl. 2. cites 
34 H. 6. 31. & 35 H. 6. 19. 72 „ 
19. It lies in writ of intruſion, raviſhment of 2ward, and other 
like caſes, as cjectment, & c. where a man is to recover the thing 
itſelf which is in demand. Per Vaviſor. Kelw. 47. b. pl. 4. 
Mich. 18 H. 7. Anon. 

20. In a native habendo ſummons and ſeverance lies not. But 
in a /ibertate probandd it is otherwiſe. F. N. B. 98. (I) 

21. In a quo jure brought by 2, ſummons and ſeverance lies; 
and the nonſuit of the one ſhall not be the nonſuit of the other. 
F. N. B. 128. (K). i | 
22. In a writ of e/cheat, formedon, error, * muper abiit, if one co- 
parcener, &c. deforces the other, he that is deforced ſhall be ſum- 
moned and ſevered. See Jenk. 42. pl. 79. 


one was ſummoned and ſevered, and the other awarded to ſue alone for the third part. 
Obiit, pl. 1. cites 45 E. 3. 49. 


23. Summons and ſeverance lies in a writ of partition, and yet 


he that was ſevered ſhall have his part; for partition muſt be of 
the whole. Jenk. 211. pl. 46. - ; 
24. In an ae of nuiſance ſummons and ſeverance lies. 
Godb. 59. pl. 70. Mich. 28 & 29 Eliz. B. R. in Giles's caſe. 
25. And therefore it lies in an action on the caſe guare exalta- 
vit flagnum, per quod pratum ſuum inundatum fruit. Godb. 59. 
Giles's caſe. | 
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' Summons and Severance. 


% 


(E. 2) At what Time. 


I. CUmmons and ſeverance is always _ appearance, and nons 
ſuit after appearance, where the ſeverance is without pro- 

ceſs, &c. 10 Rep. 135. a. In a nota by the reporter, at the end 
of the caſe of Read v. Redman, cites 38 Aſſ. 39. 26 Aff. pl. 35. 
I. P. R. 2. Error was brought of a judgment in ejectment againſt 2 
Ut. _ defendants; and afterwards one of the plaintiffs in error gave a 
ee releaſe to the defendant in error, who pleaded it in bar as a plea 
cites6 W. & puis darraign continuance. It was inſiſted upon demurer, that 
Do _ after in nullo ęſt erratum pleaded, there cannot be any ſummons 
mons ans and ſeverance ; and reſolved, that the releaſe ſhould bar him on- 
| ſeverance ly that releaſed Cro. J. 117. pl. 5. Paſch. 4 Jac. B. R. in caſe 


, Of Blunt and Farley v. Snedſton. | 
— of 


(E. 3) Neceſſary, In what Caſes. 


t. A Writ of error to reverſe a judgment given againſt 20, was 

brought by them all; but only one of them appeared, and 
the others exact i non venerunt. Afterwards the one aſſigned errors 
alone. It was held, that the aſſignment of errors of the one 
only, per fe, without ſuing a ſummons and ſeverance of the other 
19, is as null and void; and the writ was abated, and execution 
awarded. Cro. E. 891. pl. 8. Trin. 44. Eliz. B. R. Andrews 


v. Lord Cromwell. 


(F.) Severance. "Is what Caſes it lies. 


[1. IN ſuch caſes, wwhere men may have ſeveral actions, if they join 
in an action, there ſhall not be any ſeverance in it for their 


folly. 7 H. 4. 45- b.] ; FT 0 

Br. Sum- - [2. As if ſeveral are out-lawed in appeal of murder, if they join in 

mars and à wvrit of error, there cannot be any ſeverance therein, becauſe 
13. cites they might have had ſeveral writs. 7 H. 4. 45. b.] 


C. Con- 
tra in precipe quod red dat. Writ of error to reverſe an outlatry, muſt be brought in the names of 
both the parties outlawed ; and if one only appear, the other may be ſummoned and ſevered, for the be- 
nefit of him that appears only. Per Cur. 2 Salk. 496. pt, 7. Paſch. 4 Ann. B. R. Symmonds v. 


But when . In conſpiracy againſt two, the one pleaded not ilty, and 
they plcad PS. 4 another plea z and the jury paſſed againſt — to the 


[cd pn damage of 1001. The one brought attaint alone, and it was ad- 
the like, judged, that it lay well of the principal; but he was compelled to 
war we abridge his demand of the damages ; for as to the principal, their 
them inac- Plea was ſeveral, and therefore may ſever in attaint ; but the da- 


tion perſon- mages were enlire, therefore he ſhall abridge as to this, though 
bh paid the whole, and made ſurmiſe of it: for the yore 


al, there e 
meceffity . he 


Summons and Severance, os 


ſhall intend that both have paid it, according to the form of the Pall join; 


judgment. Br. Summons and Severance, pl. 2. cites 34 H. 6. 31. — op FM 
& 35 H. 6. 19. | one will not ſue, ſeverance does not lie. Ibid. 


4. Where a man /eaſes land for life, and has iſſue two daughters, 
and dies, and the one takes baron, and the tenant grants to her and 
her baron all his eſtate, this is no ſurrender; per Vaviſor, I. clearly. 

And if they do waſte, the action of waſte ſhall be brought in all their 
names, and the baron and feme ſhall be ſummoned and ſevered. Br. 
Summons and Severance, pl. 14. cites 21 H. 7. 40. 

5. Error in C. B. was brought by ſeveral defendants; the de- The writ of 
fendant in error pleads the releaſe of one of the Hon only. This — 
is a good bar againſt the releaſor, but not againſt the others; and nature of 
therefore there ought to be a ſummons and ſeverance, and for thefirit ac- 


that reaſon judgment reverſed niſi, &c, Cumb. 95. Mich. 4 Jac. 2. tion; ſo that | 
B. R. Croket v. Daniel, cites 2 Cro. 116, Blunt's caſe. * * ogy 


| rance lies 
the firſt action, then the releaſe of one defendant in a writ of error brought on ſuch action is a releaſe 
of the other defendant. Godb. 59, pl. 70. Mich. 28 & 29 Elize B. R. Giles's caſe. 


” ” 


(G) At what Time. In what Caſes there ſhall be 
Severance without Writ of Summons ad ſequen- 
dum ſimul. Es 


[1. AF TER appearance made by 2 jointenants plaintiffs, if one makes A writ ot 
default he ſhall be ſevered immediately without ſuing ſum- — 
mons ad ſequendum. 2 H. 4. 23. b.] | brought by 
- 11 82 ſeveral. On 
plaintiff in error appeared, and the cthers made default; be who appeared ought to have prayed proceſs 
ad ſequendum fimul, and thereupon judgment of * ought to have enſued; for before appearance 
there can be no judgment of ſeverance without proceſs ; but otherwiſe it is after appearance. Yely. 4. 
Paſch, 44 Eliz. B. R. in caſe of Ld. Cromwell v. Andrews, cites 38 E. 3. 3. b. hi 
Br. Summons and Severance, pl. 10. cites S. C. 


[2. But otherwiſe it is if one makes default before appearance. 28 


2 H. 1 23. b.] 8 \ # | Severance, pl. 10. cites S. C. 


(H) What Judges have Power to award a Seyerance. 


Lt. THE juſtices of ni prius have not power to do it. 2 H. 8. P. Ana it 
22. b ] was ſaid that 
3 | | | they ſhall 
ſurceaſe from taking the inqueſt, and the juſtices of the bank, ꝛvbo have the record, fhall give the judg- 
ment; and others in a contrary opinion; therefore quære. And Brooke ſays, this ſeems to be of the 
taking of the inqueſt. Br. Summons and Severance, pl. 10. cites 8. C. F | 
| [56 3 


(I) Summons and Severance. What Perſont ſhall * d. ) 


be ſummoned and ſevered. 


LI. JF coparceners bring writ of cgſinage, and one 4 nonſuited, the 
| ſhall be ſummoned and ſevered. 16 I. 6. 9. b.] ; 
; | [2. So 
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56 Summons and Severance. 


[2. So if one releaſes he ſhall be ſevered. 10 H. 6. 9. b.] 
S if 4 join- ['3, In guare impedit by coparceners, they may be ſummoned and 
e ſevered. 38 E. 3. 35. adjudged.] ; 
2 2 the one will not ſue, be ſhall be ſummoned and ſevered, but if he will vary in title, there the 


! abate inet remedy ; for then it appears that have joined upon feveral titles; quod nota. 
may ære Impedit, pl. 2. cites 26 H. 8. 5, * 5 1 


(A. If 2 executors ſue execution 9 1 3 . ba teflator, 


ſummons and ſeverance lies. 13- b 
But it lies {5- Ss in action of treſpaſs by ND. the good: of the teftator 
not of treſ- talen, ſummons and NY lies. 17 K. 29.] 7 


Hard. 318. Manley v. 
9 — . 


It lies in [6. So in an * account by executors againſt by the bailee of their teſta- 
Du,“ tor, ſummons and ſeverance lies. 20 E. 3. Account, 78. adjudged.) 


2 ee, of the own bans. Co. Litt. 139. a. (h). 
r. Summons and Severance, pl. 9. cites 48 E. 3. 14. Brooke ſays, And ſo ſee Seve- 


Tance im action perſonal by executors. Contra by cther men R P. Thid. pl. 2. 


cites 34 H. 6. 31. and 35 H. 6. 19. 


Se Cr), e. KI. 2.) n In what Caſes and Actions they 


JO, It, 12. 


—(I), pl-4, - may be ſummoned and ſevered. 


Br. Sum- 1. . 2 executors, excommunication was pleaded i in the one, 
| he was demanded, and did not come: wherefore 
pl. 8 cites "he was - by a award, and the other admitted to ſue alone : 
And ſo fee that both did not ſue; quod nota, Br. Executor, 
pl. 30. cites 42 E. 3. 13. 
o i 2. 1 by 2 executors, the defendant ꝛuas outlawed, and fuel 
pardon and ſcire facias againft the executor who 4was not 


To by _= ſerved, yams of barter which he ſued again, which was returned ſerved againſt 


Happy toe uns be one, and not againſt the other: and the plaintiff prayed ficut 
to = inaſ- Pluries, and could not have it, but was compelled to count againſt 


much as the im only. Br. Executor, pl. 44. cites 3 H. 4. 10. 
may be ſummoned and ſevered, and the one who comes firſt by diſtreſs ſhall anſwer. Ibid. 


3. In action againſt 2 executors, the one made default, he ſhall 
be ſevered, and the other ſhall plead;.per Martin. Br. Executors, 
pl. 156. cites 10 H. 6. 2. 3. and Fitzh. Executor, pl. 10. | 

4. In debt for arrears of annuity granted by deed to the teſtator, 
ſummons and ſeverance lies for the executors, Keilw. 47. b. 

IL 57 J Mich. 18 H. 7. 
No um- 5. In perſonal action. brought by executors, there ſhall be ſum- 
. — PE: and ſeverance; becauſe the beſt ſhall be taken for the 
lies in per- benefit of the dead. Co. Litt. 139. a. (h) 
action; 
as if treſpaſs be committed, in ſuch caſe jointenants muſt both join in the action; for as one may re- 


leaſe the whole, ſo the other may refuſe to go cn, and the other cannot recover his part of the damage 
without him. And ſo in debt, by an obligation to 2, there can be no ſummons and ſeverance ; becauſe 


one of the joint obligees may releaſe the bond, and therefore may not join in the action. But if a man 
appoints 2 men executors, there ſhall be ſummons and feverance, becauſe though one of the executors may 


Co. Litt. 139. a. (h) is, that it lies for goods 


de awarded, and at the day the defendant makes default, yet the pro- 
ces ſhall be made in name of bath the executors, till the one be ſevered, 


Sum mons and Severance, 57 


release, though ſuch a releaſe is a devaſtavit in him, yet if he will not proceed at law, it Is no devaſtavit; 
.and therefore both executors, being only truſtees for the perſon deceaſed, they ſhall not both be com- 
pelled to o on together; but if one refuſes, the other may bring his action in the name of both, and have 
ſummons and ſeverance; for otherwiſe each co-executor might, by collufion with the debtor, and not 
proceeding, keep the other from recovering the aſſets, and not create a devaſtavit in himſe:f, But after 


uch ſummons and ſeverance he does not proceed for the moiety, as in real ctions; but he proceeds in 


that action as the whole repreſentative of the teſtator, and is entitled to the whole as the teſtator was in 
his lifetime. G. Hiſt. C. B. 196, 197.—8. P. Cart. 191. cites 9 Rep. 37. Henſloe's caſe, 7 H. 4. 18. 


(K) How it ſhall be made. In what Caſes, will- 


out P roceſs. 
Tt. IN a right of ward by two, if the one be nonſuited after that he % P. but 
has appeared, he ſhall be ſevered without proceſs. 38 E. 3. keen,” 4 


ceſs. Br. Summons and Severance, pl. 22. cites 5. C. 


9. b. adjudged.) ſhall be pro- 
2. Summons and ſeverance lies between executors plaintiffs ; and 

if one be outlawed or excommunicated, he may be demanded z 

and if he comes not, ſhall be ſevered by an award without pro- 

'cefs, after he hath appeared, and the other ſhall proceed without 

him; but if he has rot appeared, then ſummons and ſeverance 

Thall iflue out againſt kim. Brownl. 37. in an anonymous caſe. 


(L) Du the Procgſi ſhall be, before Severance. 


Tr. 1 far mein, if ſummons ad ſequendum ſimul iſſues, the grand 
cape ſhall go of the whole, and not of a moiety, till the ſeve- 
rance comes. 17 E. 3. 36.] | 
2. If two ſue /cire facies of the land, and the one makes de- 
fault, /ummons ad ſequendum ſimul ſhall iſſue, and not fcire facias 
ad ſequendum ſimul, as appears 3 E. 3. And yet it was ſaid, 
that upon aid prayer in ſcire facias, there ſcire facias ad auxili- 
andum fhall iſſue, according to the nature of the original. Br. 
Summons & Severance, pl. 18. cites 12 H. 4. 3. & 18 E. 3. ac- 
cordingly. But by 6 H. 7. 12. ſcire facias ſhall be the proceſs in 
the firſt caſe, by the beſt opinion. b 
3. Debt by 2 executors, and the one will not ſue, he ſhall be Br. Procefs, 


ſummoned and ſevered; and if the fummons ad ſequendum ſimul 2 4 2 


or the proceſs determined by outlgwry againſt the defendant; and he 

{hall not be ſevered till he be ſummoned. Br. Summons and Se- 

verance, pl. 1. cites 28 H. 6. 3. ; | 

4. As in pretipe quod reddat by two, if the one <vill not ſue at the L 53 ] 


day of return, and the tenant makes default, there ſummons ad ſe- 44 if the 


tenaxt doos 


quendum ſhall iſſue, and grand cape of the whole land; quod % appear at 


non negatur., Br. Summons and Severance, pl. 1. cites 28 H. 6. 3. 1 
2 ; ire ene * 
mandant, then the other demandarit ſhall recover tbe mojety, per Meyle; quod non negatur. Ibid. 


cites 28 H. 6. 3. And there all the principal caſe above is agreed verbatim again as above, 
« You BY © nt 15 F. There 
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v. There are 2 forts of ſeverances, 1. When the plaintsf* will 
not appear, there he ſhall be ſummoned and ſevered. 2. When 
all appear ; but ſome one or more will not proſecute, there he or 
they ſhall be ſevered by order of court. Per Hale Ch. B. 
Hard. 318. Mich. 14 Car. 2. in Scacc. in caſe of Manly & al 
v. Lovell. | 


(N) Pleadings. And in what Caſes the 7/rit ſhall 


abate before or after Severance. 


Jointexants all have aſſiſe in name of the four; and the two ſhall 


are Nied, 6 4 ; * a 
and the ae ſummoned and ſevered. Br. Summons and Severance, pl. 17. 


And if 2 1. 1 e, if there are 4 jrintenants, and tuo diſſeiſe tao, the 


the other ſhall have aſſiſe in name of both, and the purchaſer ſhall be ſummoned and ſevered. Br. Sum- 
mons and Severance, pl. 17. cites 23 Aff. 9. | | | | 


2. In aſſiſe againſt 3 daughters, it was found, that 2 made the 
diſſeiſin, and the third not, and all three brought attaint, and ſbe who 
did nothing was ſevered; and the defendant pleaded to the writ, 
becauſe the third, who was acquitted, and had no cauſe, nor was 
not grieved, was joined with the other two; and therefore the 
writ was abated; quod mirum, after ſeverance. Br. Brief, 
Pl. 294. cites 29 Aſſ. 14.-—and ſee thereof 39 E. 3. & 11 H. 4. 
26. 27. | 
_ ood 3. A writ of debt was brought by 2 executors. Defendant 
brought by Pleaded, that one was dead. Plaintiff replied, that he that died 
the execu- was ſevered. But the writ was abated. Br. Brief, pl. 136. cites 
tory of we 38 E. 3. 11. Contra * 16 E. 3. | | 
Iibury, it was pleaded, that one of the executors, who was named in the writ, is dead. Judgment of 
the writ, &c. It was replied, that he was ſevered, and died afterwards; and yet the writ was abated by 


award, c. Fitzh. tit. Accornpt, pl. 78. cites Hill. 20 E. z. ; 
But in debt by two executors, one was ſummoned and ſevered, and he that was ſevered, died. The 


defendant pleaded in abatement of the writ. Reſolved, that the writ ſhall not abate. 10 Rep. 134+ 
Paſch. 10 Jac. C. B. Read v. Redman. | 
* Went. Off. of Exec. 148. cites Is C. & Fitzh. 111. 


4. Præcipe quod reddat by 2 femes againſt one who vouched, and 
at the ſummons ad warrant” ſicut pluries, the one did not come, but 
vas nor;fuited; and the other appeared, and prayed, that the other be 

N ſevered; and was demanded, and did not come, and was ſevered 
by award; und the tenant ſaid, that fhe who is ſevered has taken 
baron pending the writ. And the writ awarded good, quod nota, 

reaſon of the ſeverance ; for otherwiſe it ſhall abate againſt all. 

; So now for the moiety it remains good. Br. Brief, pl. 225. cites 

o | 

Br- Fog = 5- Ward by 2, and counted, that the tenant held of their anceſlor, 

8. C. — and conveyed the deſcent to them; the defendant ſaid, that there is one 

S. C. cited R. in full 14 not named, to whom the ſeigniory deſcended with the 

2 Res. plaintiffs. Judgment of the writ. Belk. ſaid, this R. has releaſed 

43 Eliz. in 0 the tenant, againſt whom the writ is brought, and fo the action 

—_ * 


* 


pcs We 


<7 


he 


Summons and Severance, 


is given to us two alone. But Cand. ſaid, You ought to have 


Joined all three, and after * R. ſhould have been ſummoned and- 


ſevered. Finch. ſaid, If you had counted that he held of yourſelves, 
and had not mentioned the deſcent, then it had been good without 
R. But now, by mentioning the deſcent, R. ought to be named, 
and ſummoned, and ſevered, and the 2 ſhall recover the whole, 
and the other may have account againſt them. Br. Summons and 
Severance, pl. 5. cites 45 E. 3. 10. | 
6. Where 0 lords are, and the one releaſes to the other, and he 
comes to diſtrain, and the tenant offers but a moiety of the rent, 
he ſhall take the diſtreſs. Per Wych. Br. Summons and Seve- 

rance, pl. 5. cites 45 E. 3. 10. | | 
7. Three leaſed for life, and 2 releaſed to the third, and he brought 


waſte alone, ſuppoſing that he leaſed; and the tenant ſhewed- 


deed that the three leaſed, judgment of the writz and the other 
pleaded the releaſe of the two, and the writ awarded good ; for 
whereas three leaſed, therefore the one leafed. Br. Summons 
and Severance, pl. 6. cites 46 E. 3. 17. 


8. Aſſiſe by 2 barons and their femes by title of coparcenary, and 


the one baron and feme were ſummoned and ſevered, and the tenant 
pleaded to the writ, becauſe the baron 20ho was. ſevered was alien 
born; et non allocatur, but the writ awarded good. Contrary it 
ſeems, if he had not been ſevered. Br. Brief, pl. 120. cites 
11 H. 4. 26. | | 

9. For the better underſtanding the true reaſon of the law in 


the caſes of ſummons and ſeverance, theſe diver/itzes are to be ob. 
ſerved : 1ſt, Between writs real original, and writs real judicial; 


for if 2 coparceners or jointenants bring an original real aCtion, and 
one is ſummoned and ſevered, and dies, the writ ſhall abate z for 
in a real action a man ſhall never recover upon a writ which is 
falſe in words, or unapt for his caſe, becauſe he may have a writ 
both true and apt, as this happens to become ſo by the act of 
God; and in ſuch caſe the writ ſhall abate : but if 2 coparceners or 
fointenants bring ſcire facias, which is a judicial writ, upon a fine 
levied, &c. and one is ſummoned and ſevered, and dies without 
iſſue, the judicial writ ſhall not abate z but if the caparcener that 
died had iſſue, then the writ ſhould abate, according to 42 E. 3. 
2 & 8. 2dly, The diverſity is between real writs criginal, where 
he that 4s ſummoned and ſevered dies, which is the act of God, and 
by which the writ abates, and where an entry is made inth the lard, 
or there is a taking of baron by the perſon who is ſummoned and ſevered; 


for ſuch are the acts of the party ſummoned and ſeyered, and the, 
writ by ſuch acts (where there is not any ſummons and ſeverance) 


become abatable only. 3dly, The diverſity is between actions 
real, concerning freehold or inheritance, without any rggard to 
the ſurvivor, and actions merely perſonal, or mixt with the realty, in 
which chattels or things entire are demanded, there, if one plain- 


tiff be ſummoned and ſevered (where the thing intire ſurvives to 
the other) the writ ſhall not abate; as in writ of ward of the 


body, according to 37 H. 6.11. 38 E. 3. 35, 36, &c. 10 Rep. 134. 
a. b. in caſe of Read v. Redman. 
F 2 . 10. In 
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Summons and Severance. 


10. In guare impedit in ſome caſes, the death of one of the 
plaintiffs ſhall not abate the writ without > ſeverance, viz. where 
otherwiſe the ſurviving plaintiff would be without any remedy, &c. as 
upon plenarty, and 6 months paſſed, where lapſe ſhall incur, 
which reaſon perhaps may reconcile all the books, which prima 
facie ſeem to differ; and this is the reaſon given in ſome of the 
books, as in 38 E. 3. 36. 9 H. 6. 30. &c. that otherwiſe the tort 
done to the plaintiff will be diſpuniſned, and the ſurvivor loſe his 
preſentation by lapſe, and perhaps his inheritance. As where 
2 purchaſe advowſon in fee, and a ſtranger uſurps; but where 
after the death of one the ſurvivor may have a new writ without 
any prejudice to him, there in ſome of the books the writ has 
abated, but without queſtion, if one be ſummoned and fevered, 

and dies, the writ ſhall not abate. 10 Rep. 134. b. in caſe of 
Read v. Redman. | 1 | 


39 f 


{ 60 ] | (N) What the Party fevered may do after Severance, 


-—— IN 4% by two executors, one of them is ſummoned and 
Ys ſevered, and the other proceeds to judgment; in ſuch caſe 


that af 
5 he who was ſevered ſhall not be received to acknowledge fati/- 
re who was faction of the debt, becauſe he has no day, nor is privy to the 
and fereres judgment, but ſecluded from it; and yet if he had made a releaſe 
may ſue exe- before the judgment, it ſhould have been a bar, notwithſtanding 
ne ' ſeverance. D. 319. b. pl. 15. Mich. 14 & 15 Eliz. Anon, 


Went. Of. ; 
Exec. 104. cites 13 E. 3. Fitzh, Execution, 9. 11 R. 2. Privilege, 2. but adds quære thereof; for 


he cannot acknowledge ſatitfaction, as hath been ſince reſolved, Mich. 14 & 15 Eliz. Dy. And the 
reaſon thereof being becauſe he is no party to the judgment, by the fame reaſon can he not ſue execu- 
tion upon it; for how can he have execution for whom there is no judgment given? Now the recovery 
is only in the name of the other executor ; yea, by the ſaid laſt book it ſeems, that after judgment had he 

cannot releaſe his debt, becauſe it is now attercd in nature, and furned in rem judicatam, though at any 
time before judgment he might have releaſed it, as both that laſt book faith, and the 2 precedent temp. 
Ed. 3. Rich. 2. Yea, in an action of account, af'er judgment had that the defendant ſpali account, the 
releaſe of him ſevered is a good diſcharge to the detendant, as was refolved 48 Ed. 3. 14, 15, But this 
is not a'plenary judgment; for nothing is recovered thereby, but another judgment is to be had after the 
2ccount, which may be againſt the plaintif, fo as this releaſe came before any debt or duty adjudged, and 
then puts a caſe, vie.) What if the defendant be kad in execution at the ſuit of the executor who proſe- 
cutes it and eſcapeth, whether may the ſevered executor diſcha;ge the ſheiiff or gaoler by a releaſe? EF 


think he may not. Went. Off. Executor, 104, 105. 6 


(O) Judgment. How, After Summons andSeverance. 


E. I ward by 2, if the one is ſummoned and ſevered, the other 
ſhall recover the whole ward; for this cannot be ſevered; 
per Finch. Br. Judgment, pl. 127. cites 45 E. 3. 10. 

2. Debt by 6 executors, on a bond to teſtator, 3 of them were 
ſummoned and ſevered, and the other proceeded and had judgment ; 
and upon a writ of error brought it was objected, that there is no 
mention of thoſe who were ſevered; for that they being till 

ecuecutors, ought to be named in the judgment. Precedents were 
ordered to be ſearched in C. B. as to the courſe there, whether 
upon ſummons and ſeverance judgment ſhould be for thoſe _— 

| © Ts | 5 Wy 


11 


| ns. Ti hh 


Summons of the Pipe. 
which proſecuted ; which they certified to be ſo. And the Court, 
(abſente Brampſton,) held it a good courſe; for perhaps the ex- 
ecutors which are ſevered never proved the teſtament, nor never 
will either prove it, or adminiſter ; ſo that when they are named 
in the writ, and would not join, it is reaſonable that judgment 
ſhould be fer thoſe only that proſecuted without naming thoſe who ſe- 
vered. And judgment was affirmed niſi, &c. Cro. C. 420, 
421. pl. 11. Mich. 11 Car. B. R. Price v. Parkhurſt. 
3. A judgment is recovered againf 4 defendants. A writ of 
error is brought, and one of the 4 defendants 7s ſummoned and ſever- 
ed, and he releaſes errors, the judgment is reverſed quoad the 3, and 


% 


a nil capiat per breve entered for the 4th, 2 L. P. R. 538. cites 


Mich. 9 W. 


For more of Summons and Summons and Seyerance in 
general, ſee Attachment, Jointenants, Non» 
luſt, and other proper titles. 


Summons of the Pipe, 61 1 


A 


(A.) In what Caſes to iſſue, &c, 


1, FF\HE ſummons of the pipe $9 in the tallages, and after- 
wards rents, with the other debts of the king, Gilb. Hiſt, 
View of the Exch. 18. | 
2. 'The ſummons of the pipe is a ſummons in words the fame „S. p. gu 
evith that of the green wax, only different matters are charged in it. the ſum- 
This ſummons was in order to quicken the tenants to pay in their ou 2 
rents into the Exchequer, and take tallies from thence. Gilb. jqued by a 


Hiſt. View of the Exch. 91, different of- 
ficer, and 


the caſual revenue is annexed to ſuch ſummons of the green wax. Gilb, Hiſt, View of the Exch» 138, 


3- Summans of the pipe iſſued againſt defendant zo /evy-500 /. 
upon a ſuper ſet upon him by one Jones, treaſurer of certain ſums 
of money in the late times. And a ſuperſedeas was now moved 
for, becauſe this is an execution againſt body and goods, and other- 
wiſe the party cannot be received to plead in Ailcharge of it. And 
per Hale Ch. Baron, ſummons of the pipe ought not to iſſue but for 
a debt upon record, or a debt flated and determined, and not 
money dus upon matter in pais, as this caſe is: wherefore if a col- 
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lector in chief charge his under- collector upon account, or an 
under-colleQor charge any particular perſon within his precinct; 
or if any accountant charge another together with himſelf, for 
timber, or other goods of the king's ſold to him, and not paid 
for, ſummons of the pipe ſhall not iſſue in theſe caſes, but a 
ſcire facias, or a diſtringas ad computandum, to which the party 

may plead ;; for that theſe debts are not debts upon record, but 
ariſe upon the accountant's charge only; and ſo here: where- 
fore in this caſe the ſummons of the pipe was ſuperſeded, and a 
fcire facias ad computandum awarded. Hard. 322. pl. 1. Paſch. 
15 Car. 2. in Scac. Anthony Mildmay's cafe. 


For more of Summons of the Pipe in general, ſee other 
proper titles. 


(A) What Thi ngs done on a Sunday, are void, or 
not. 


I. IE Dominico nemo mercaturam facito: id quod fi quis 
egerit, & ipla merces et præterea 30 ſelidis mulctator. 
2 Inſt. 220. cites the Laws of King Ethelſtan. 
621 2. A fair held an a Sunday is well enough, although by the 
ſtatute there is a penalty inflicted on the party that ſells on that 
day, yet it makes not the fale void; per Cur. Cro. E. 485. pl. 1. 
Mich. 38 & 39 Eliz. Comins v. Boyer. | 
3. Information exhibited on a Sunday is good; for though it is 
not dies juridicus to award judicial proceſs, or to make entry of a 
judgment of record, nevertheleſs it is good to accept of an inform- 
ation upon a ſpecial law, - Jo. 156. Mich, 20 Jac. in the Exche- 
quer, Bedoe v. Alpe. | | 
6 Mod. 93. 4- One was faten on a Sunday, by virtue of an eſcape warrant ; 
S, C. ac- and it was held good; for one may take another on a Sunday 
cording'y. upon freſh purſuit; and this is in the nature of it, though it be 
by a new method; for this is ns original proceſs, but the party is 
in {till upon the old commitment continued down. 2 Salk. 626. 
pl. 7. Hill. 2 Ann, B. R. Parker v. Sir William Moor, 


Sunday. 


(B) is of Proceſs, Rules, &c. In what Caſes 
: | good on Sunday. | 


1. 29 Car, 2. [FNACES, that no perſon upon the Lord's day ſball 
cap. 7. ſ. 6. — ſerve or execute any writ, proceſs, warrant, order, 
judgment, or decree, except in caſes of treaſon, fel:ny, or breach of the 
peace, ) but the ſervice of every ſuch writ, Sc. ſhall be waid ; and the 
perſons executing the ſame ſball be as liable to anſwer damages, us if 
they had" done the ſame without any warrant. 

2. In treſpaſs and battery, upon not guilty pleaded, a ſpecial 
verdict was given, viz. the plaintiff being complained of to a juſ- 
tice of peace, he makes a warrant to the defendant to take the 
plaintiff, and 1 find ſureties for the good behaviour, the defendant, 
being conflable, executes the warrant upon a Sunday. Whether this 
was good within the late ſtatute which ſays that all proceſs exe- 
cuted upon a Sunday other than for the peace ſhall be void? Re- 
ſolved for the defendant, that a warrant for the good behaviour is 
a warrant for the peace and more; and this ſtatute is to be fa- 
vourably extended for the peace. This judgment was affirmed 
in a writ of error in B. R. Trin. 32 Car. 2. Raym. 250. Hill. 30 
& 31 Car. 2. C. B. Johnſon v.-Coltſon. 

3. Delivery of a declaration upon a Sunday is not good. Ruled Declaration 


per Holloway J. Comb. 21. Trin. 2 Jac. 2. B. R. Anon. 22 


Sunday, and debated on motion, if ſuch delivery were not void by the ſtatute of 29 Car. 2. 7. And per 


Holt, ſtrongly it is; for firſt, it is nc a& of neceſſity within the meaning of the ſtatute, as putting of ecclefi- 
eftical proceſs upen the church door, or making a render to ſawe a penalty. And he ſaid he would take the 
word proceſs for proceeding, and ſuch conſtruction as tends to a better obſervation is to be made; and this 
declaration, as delivered, could not be taken notice of, without breaking of the ſabbath, till Trin term; 
for that by the ſtatute of 32 H. 8. 21. begins on Monday; but Quind. Paſch. is indeed always on the 
Sunday, but is kept on the Monday. Gould & Powis dubitabant. 12 Mod. 606. Mich. 13 W. 3. 
Waldegrave's caſe, This was on a motion to ſet afide a judgment in treſpaſs after a judgment by 
default, and a writ of inquiry executed. Holt Ch. I. ſeemed to incline that the delivery was not good; 
becauſe the ſtatute intended to reſtrain all legal proceedings; but Powis and Gould contra, becauſe ſuch 
delivery was but quaſi a notice, and as a letter and not a proceſs. Burt it appearing to the Court that 
the defendant had appeared, and that a writ of inquiry had been executed, they would not intermeddle, 
and ſaid, that that had made all good. And the judgment ſtood, Ld. Raym. Rep. 705, 706, Mich. 
13 W. 3. Walgrave v. Tailor, S. C. : 


4. Venire facias bore teſte on a Sunday, and held amendable. 
Cro. J. 64. Paſch. 2 Jac. B. R. Dolphin v. Clerk. 
5. If an award be made by rule of Court, and the party who re- To have an 


* 


fuſes to obey the award ad/conds, ſo that he cannot be found on a 2ffachmene 

p 3 . ” . * F N- — 
week- day, a ſervice thereof on a Sunday 1s ſufficient to bring him 8 
into contempt, * whereon to have an attachment. 12 Mod. 158. 4 — 44 


Mich. 9 W. 3. Br. Anon. — 


ſervice, which if it be on a Sunday, though it is not good to haye an attachment for non-payment un 
that day, yet it is for refuſal on any other. Cumb. 462. Mich. 9 W. 3. B. R. Anon. * 


6. The queſtion was, whether ſerving an attachment for com- 
tempt on Sunday were within the ſtatute againſt ſabbath- breaking, 
the words being that all arreſts on Sunday, except for breach of 


peace, are void. Holt Ch. J. ſaid, ſuppoſe it were a warrant to 
| | | taks 
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63 Sunday. 
take for fargery, perjury, &c. ſhall they not be ſerved on Sunday? 


and ſhall not any proceſs at the king's ſuit be ſerved on Sunday? 
ſure the Lord day ought. nat ty be a ſanctuary fer malefaFors ?, 
and this here partakes of the nature of proceſs upon an indict- 
ment; but Cur. advifare vult. 12 Mod. 348. Paſch. 12 
5 W. 12. 10. 3. B. R. Sir . . . Cecil and others of the town of Not- 
: tingham. 
Comb. 462. 7. Service of a declaration in cjectment upon a Sunday was held 
Mich. 2. good per Cur. and not within the ſtatute 29 Car, 2. cap. 7. 
3- B-R- Comb. 286, Trin. 6 W. & M. B. R. Anon. eo 
But Hill. 13 W. 3. It was held per Cur. that ſervice of a declaration in ejectment on Sunday 
is not good now upon the ſtatute of 29 Car. 2. For it is @ proceſs, though not a judicial one; for it is 


compulſrve on the party to appear. And it may as well be ſaid, ſervice of a ſummons in d real a&ion 
may be good on Sunday, 12 Mod. 667. Tailor's caſe. 8 EE, 


1 Salk. 78. 8. A man was arręſted on a Sunday by a. writ, out of the Mar- 
EIT ſhalſea. The Court refuſed to diſcharge him, but directed to 
Wilſon v. bring an action of fal/e impriſonment. 5 Mod. 95. Trin. 7 W. z. 
Tucker. Wilſon v. Guttery. 8 2 A 
Carth. 504. 9. A woman was libelled, againſt for living incontinently with 
S. C. by the lord, &c. and was thereupon excommunicated. The ſug- 
hnfon v. geſtion for a prohibition, and likewiſe for an abſolution, was, that 
Brookbank, the was wrongfully excommunicated, the citation being ſerved, 
and that = on her on a Sunday contrary to the ſtatute 29 Car. 2. by which 
Ee de. it is enacted, that no proceſs 1hatſever ſhall be ſerved on a Sunday, 
——2 Salk. except in caſes of treaſon, felony, or breach of the peace. And though 
625. f. 4+ it was pretended this citation was fixed on the church door on a 
cordingiy.— Sunday, and that it is the conſtant uſage both before and ſince the 
12 Mod. ſtatute fo to do, it was ſaid, that this might be well enough where 
275 kngls, che perſon. cannot be perſonally cited; but where he can, it is not, 
. C. the conſtant practice which will give authority to ſuch a citation, 
cited Arg for it is a miſchievous practice, and ought to be. redrefſed ; but 
the Chief Juſtice thought it was not the intent of the ſtatute to 
in caſe of take away the ſerving this proceſs in this manner, but that the 
Walgrave v. caſe might be different in the execution of other temporal proceſs 
which might have been ſerved as well on any other day as on a 

Sunday. Ec 449. Mich. 11 W. 3. B. R. Anon. ö 
Io. If a bailiff arreffs a man on a Sunday ſince 29 Car. 2. cap. 7. 
by which all ſuch arreſts are made unlawful, and the bailiff ir 
killed in the making it, Serj. Hawkins ſays, perhaps this will be 
manſlaughter only. Hawk. Pl. C. 86. cap. 31. f. 88. 


(C) In what Caſes it ſhall be Dies Juridicus. 
Bat where 1. JF an origins! ſhould Year date on c Sunday, the appearance of 
Ceci, I the party would nat help it. Arg. Vent. 7. Hill. 20 & 
2 Car. 2. B. R. in caſe of * Vaughan v. Loyd, | | 
7 —— worie of inquiry was executed, the Court refuſed to intermeddle, and ſaid, that the - 


ance had mad: Pl good ; and the zudgment ſtood. Ld. Raym, Rep. 7035, 706. Mich. 13 : 3. 


Walgrzve v. Tailor. 
® 84. 406. pl. 16+ 8. C. bot S. P. does not appear. 


2. Serjeant 


Sunday. 


2. Serjeant Hawkins ſays, it hath been holden, that in every 
eaption of an, indictment taken in a ſheriff*s torn or court-leet, the day 
whereon it was taken ought to be ſet forth, that it may appear 
not to have been on a Sunday. 2 Hawk. Pl. C. 56. f. 9. cites the 
caſes in the margin. | f 
3. Caſe againſt the cuſtos brevium, the declaration was delivered 
on Friday morning, and rules given to plead within 4 days, whereas 
Saturday and Sunday were not juridical days. Et per Cur', we 
reckon them non juridici as to matters to be tranſaFed in court, and 
therefore Sundays and holidays are no days to“ move in arreſt 9 
judgment, But as to buſmeſs done out of court, rules to plead within 
4 days, &c. Sundays are reckoned the ſame with other days. 
Salk. 624. pl. 2. Trin. 14 W. 3, B. R. Aſmole v. Serjeant 


Goodwin. 


64 
2 Saund. 
290, 291 . 
2 Keb. 731. 
—1 Vent. 
107. 8 


The 4 days 
to plead mutt 
always be 
reckoned 
ſuch days 
wherein the 
defendants 
may plead 
and when the 
offices are 
open ; and 
therefore 


Sunday is never reckoned one of thoſe days, hecauſe neither courts or offices are then open, And this 
is not like the caſe mentioned on the other fide, where Sunday is reckoned one of the 14 days for giving 


notice 8 becauſe a man may prepare for his journey, or come up to London on that day as well as on 
r day of the week; and for this reaſon it was reſolved, that the plea ſhould be received. 


any o ; 
8 Mod. 21. Mich. 7 Geo, 1721. The Ld, Coningsby's caſe. 

„Sunday is not included in the 4 days o move in I of judgment, but the defendant 
juridical days. 2 Salk. 625. pl. 5. Trin. 2 Ann. B. 


4. It wag moved to ſtay the proceedings, the writ being return- Upon bear- 
able in 8 days from St. Hillary, and the notice being to appear on — 23 
Sunday Jan, 20. Per Cur. the Sunday is the true day of the gdes, and 
return, and therefore it is as it ought to be, Notes in C. B. 205. after taking 
Hill. 7 Geo, 2. Jenner v. Oatridge. — 


Court were of opinion, that a notice to appear on Menday Jan. 21. as the retu 


muſt have 4 


+ Sir Chriſtopher Hales v. Owen. 


f Oct. Hill. was 


dad; it ought to have been to appear on the 2oth, which, Although it be Sunday, is the true day of the 


return, Notes in C. B. 207, Eaſt, 7 Geo. 2. Lloyd. v. Beeſton. 


5. The writ was returnable guinden Paſha, ſerved with notice to 


appear on April 28, which was _— t was moved to ſtay pro- 
ceedings ; but per Cur. the day in the notice is the true day of 
the return. No rule. Notes in C. B. 209. Eaſt. 7 G. 2. Lloyd 
„ Reekon. es 

6. A motion to, ſtay proceedings, the writ being returnable on a 
Sunday, and a copy thereof ſerved with notice to appear upon the 
Mendy after, whereas the in- day was on the Sunday: the de- 
fendant did not complain to the Court of this irregularity till after 
notice of a declaration was ſerved, though before judgment ſign- 
ed, which it was inſiſted was too late; but the Court ſaid, ſince 
he came before judgment was figned, it was ſoon enough; for till 
{erving of the notice of the declaration, he could nor tell whether 
the plaintiff would proceed upon ſuch irregular ſervice of the pro- 


ceſs; and therefore proceedings were ſtaid. Rep. of Pract. in 


C. B. 105, 106. Trin. 7 & 8 Geo. 2. Jamet v. Voyer. 


I. 1 Car. 1. NAC TS, that there hall be no meetings, or con- 
3 courſe of people, out of their awn pariſhes, on the 
Lord's-day, for any ſports and paſiimes, nor any bear-baiting, bull- 

Eee | 85 5 | baiting, 
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Sunday. 


baiting, interludet, common plays, or other unlamful exercises, uſed 6 7 
any within their own pari/>es ; and every perfon offending ſhall forfeit | 
35. 4d. to the uſe of the poor of the pariſh. And if any juſtice 77 
Peace, or the chief officers af any city, borough, or tocum corporate, upon 
their view, or confeſſion of the party, or proof of one witneſs by oath, 
Hall find any perſon ending in the premiſes, the ſaid juſtice or chief 
officer foal! grve warrant to the conflables and chirrch-wwardens of the 
pariſh, to levy the penalty by diireſs and ſale of goods ; and in default of 
 difireſe, that the party offending be ſet in the fiecks 3 hours 5 and if any 
man be ſued for execution of this law, he may plead the general iſſue, 
provided that na man be impeached by this act, except he be called in 
* queſtion within one month after the offerce ; provided alſo that the 
ecclefraftical juriſdiftion by this aft ſhall not be abridged. 

Continued indefinitely by 3 Car. 1. cap. 4. and 16 Car. 1. cap. 4. 

2. 29 Car. 2. cap. 7./. 1. enacts, that al the laws in force con- 
cerning the obſervation of the Lerd's-day, and repairing to church 
thereon, ſhall be put in execution and all perſons ſhall on every Lord's- 
day apply themſelves to the obſervation of the ſame, by exerciſing them- 
febves in piety and true religion publicly ard privately ; and no perſon 

do any worldly labour or work of their ordinary callings upon the 
Lord*s-day ( works of neceſſity and charity excepted ) : and every perſon 
of the age of 14 years, or upwards, offending in the premiſes, ſhall for- 
feit 55. And no perſon Fall publicly ery, or expoſe to fale, any goods 
upon the Lord s-day, upon pain to forfeit the ſame goods. 

S. 2. No drover, horfe-courſer, waggoner, butcher, or higler, ſhall 
travel or come inſo their inn or lodging upon the Lord day, upon pain 
to forfeit 20s. And no perſon ſhall travel upin the Lord" s-day with | 
any boat, wherry, lighter, or barge, except upon extraordinary accaſion, 
fo be allowed by ſome juſtice of peace, or head-5fficer, upon pain to forfeit 
55. And if any perſon offending in the premiſes ſhall be convicted be- 

fore any juftice of peace, or chief officer, upon view or confeſſion of the 
party, or proof of one witneſs by oath, the ſaid juſtice or chief officer ſhall 
give warrant to the conſtables or church-avardens to ſeiſe the gocds 
tried or put to ſale, and to ſell the ſame, and to levy the other. forfeitures 
by diſtreſs and ſale of goods and in default of diſtreſs, the offender ſhall 
be ſet in the flocks 2 hours ; and all the penalties aforeſaid ſhall be em- 
Pleyed to the uſe of the poor of the pariſh, ſaving that it ſhall be Jawful 
for any ſuch juſtice, mayor, or head-officer, out of the penalties to reward 
any perſons that ſball inform, fo as ſuch reward exceed not the 3d part 
of the penalties. | | | , 

S. 3. Nothing in this act ſhall extend to the prohibiting of dreſſing of 
meat in families, or dreſſing or ſelling of meat in inns, cooks-ſbops, or 
vitualling-houſes, fer ſuch as otherwiſe cannot be provided, nor to the 
crying of milk before 9 in the morning, or after 4 in the afternoon. 

S. 4. No perſon ſhall be proſecuted for any offence before mentioned, 
unleſs he be proſecuted within 10 days after the offence. | 

3. 11 & 12 V. 3 cap. 21. /. 3. enacts, that it Hall be lawful 
for the rulers, Ec. of the company of watermen, to appoint any number 
of watermen, not exceeding 40, to work on every Lord day. betaveen 

_ Vaux-hall above London-bridge, and Limehouſe below bridge, at con- 
werent places for carrying paſſengers creſt the river, at 1 d. each, * 
| | | 4. 9 Ann. 


* — 


4. 9 Ann. cap. 23. f 20. enacts, that coachmen or chairman li- 
cenſed, may ply on the Lord uday, notwithſtanding the act 29 Car. 2, 
cap. 7. | | 


For more of Sunday in general, ſee Eltapes, Robbery, and 
other proper titles. 


Superledeas. £66] 


(A) Superſedeas. What Thing will be a Superſe- 
deas. Writ of Error. |[* Audita Querela, pl. 6.] SU 


TE WW 7 ERE the party cannot be reſtored to all that which ſhall be 
loft by the execution ( if it be made) when the judgment is re- 
verſed, there the writ of error ſhall be a ſuperſedeas of the execu- 
tion (at what time ſocver it be brought as it ſeems is intended); 
becauſe otherwiſe it will be miſchievous. 7 H. 6. 29.] 
q. As if a juror be attainted in a writ of attaint, 2 writ of error 
ſhall be a ſuperſedeas, becauſe he cannot be reſtored to that which 
he ſhall loſe, if the execution be made. 7 H. 6. 29.] | 
[3. The ſame law is in writ of error upon an attainder of felony. 
HR ö 
# LA. But if conuſee of a flatute recovers the ſtatute in Bank in de- where x 
tinue againſt garniſhee by falſe judgment, and after the garniſhee man brings 
brings writ of error in B. R. thereupon, if the garniſbee after ſues . - x 
execution upon the flatute in Chancery, this writ of error ſhall not be 5 


any ſuperſedeas in law, though if it be executed, the garniſhee againſt him, 
he ought to 


ſhall not be reſtored thereto, becauſe it is collateral. 7 H. 6. 42. . 
(It ſeems becauſe it is collateral to the firft judgment. )] deas of exe- 
cution : 5 


otherwiſe the plaintiff may ſue execution in the firſt court: by the beſt opinion; quod mirum ! 
for by the writ. of error the record is removed ; but this caſe was upon the recovery of a ſtatute, and 
then he ſued execution upon it in Chancery; fo that the execution came upon the flatute merchant, and 


not upon the firſt judgment. Br. Superſedeas, pl. 16. cites 7 H. 6. 44- Br. Error, pl. 66. cites 
6. 42. S. P. Br. Executions, pl. 48. cites 7 H. 6. 42. And though all the editions 


7 | 
of Br. Superſedeas, pl. 16. cite 7 H. 6. (44+) yet it ſeems it ſhould be (42.) pl. 17. and that there is 
no ſuch point at (44-) 


[5. But it ſeems it is a ſuperſedeas in law 0 the defendant ; fo = —_ 
that he ought not to deliver the ſtatute to the plaintiff, as he there F*l- 490+ 
did, and thereupon the plaintiff ſued execution; and there it is R= 


held that it is not any ſuperſedeas in {aw of the delivery without an pl. 66. cites 
| S. C. but 


actual ſuperſedeas.) Brookeadde 


that it ſeems that after the writ of error is ſued and allowed, execution cannot be awarded of the fir 
| judgment; 
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66 Superfedeas. 


judgment; for by the writ of error che record itſelf is removed, and then the Court bas nuthing uber 
Fo award execution. x 


Br. Sufer- [G. An audita querela upon a Hatute ſhall he a ſuperſedeas in law 
13. 1 of the execution upon it. 24. E, 3. Audita Querela, 11.) 
C. If a man ſues forth an audita querela, ta avoid a ſtatute ſtaple or a ſtatute merchant, he ſhall have a 
. to the ſheriff, not to do execution hanging the plea, &c. F. N. B. 240. (A) cites Ro- 
gift» 113. ö ä 5 
Audita querela is no ſuperſedeas, and therefore execution may be taken out, unleſi a ſuperſedeai be ſued 
Forth; and if the zudita querela be founded on a deed, it rauit be proved in court before a ſuperiedeas 
Mall be granted. 1 Salk. 92. pl. 1. Mich. 3 W. & M. B. R. Langſton v. Grant. It is no 
iuperſedeas til there be @ ſpecial ſuperſedeas, which ſhall not be granted till the matter be proved by 2 
witneſſes, 12 Mod. 105. Anon. — Comb. 389. Mich. 8 W. 3. B. R. Langfton v. Grant, that 
when the deed is produced in court, and proved or confeſſed, a ſpecial ſuperſedeas may iſſue, but not to 


| Kop the ſberitf from ſelling ; per Holt Ch. J. But the goods were ſtayed by conſent. 


C67] 7. When one it in execution, they cannot ſuperſede it by er- 
Sid. oO ror, but he muft continue committed, elſe there would be no remedy 
| "bt ploy to bring him into cuſtody, in caſe the judgment ſhould be affirm- 
was in exe- Ed z but on an audita querela the party is diſcharged by bail, becauſe 
| ap eg this is a new ſuit; and the party is never to be taken again, 
king upon 2 Keb. 43 pl. 88. Paſch. 18 Car. 2, B. R. The King v. Whit. 
a conviction MOTCc. | | | 
„ 
Gtealing and breaking of parks 80 where perſons were fined to the king at the ſeſſions, and in ex- 
ecution for it, and brought habeas corpus and a writ of error, the Court would not bail them, becauſe 

are in execution for the king; but it was ſaid that it is uſual in the Crown Office to bail in ſuch 
eaſe, Sid. 320. pl. 16, Hill. 18 & 19 Car. 2. B. R. The King v. Marſgull, &c. Inhabitants of 


Lyme-houſe, 


- 


(B) By Error. In what Caſes it ſhall be a Super- 
ſedeas in Law. By what Thing. | Not.2ohere it 
| bs as a new Original.] 


Cr. Uron a recovery againſt executors, and a return of a de- 
vaſtavit, if a ſcire facias be awarded de bonts propriis, and this 
found for the plaintiff, by niſi prius returnable 15 Paſch. and before 
judgment, ſcilicet, at the 4th day, a writ of error is brought of the fir/t 
judgment ; yet it ſhall not be an 8 give judgment and 
execution upon the ſcire facias, for they are diſtinct, and in a man- 
ner ſeveral originals. 10 H. 6. 6. adjudged, and judgment ſhall 
have relation to the firſt day.] | 
[2- If after a re-diſſeiſin brought, the tenant brings writ of er- 
ror upon the recovery in affiſe, yet this ſhall not be any ſuperſedeas 70 
the proceeding in the re- diſſeiſiu, becauſe it is in a manner a new ori- 
giaal. 10 H. 6. 6. b] 
[3- But if ſcire facias be ſued to have execution of a judgment 
zin annuity, a writ of error of the judgment in the annuity ſhall be a 
ſuperſedeas of the ſcire facias ; for it always depends upon the firſt 
original. 10 H. 6. 6. b.) T 3 | 
8. P. Br [4- If a man brings debt for damages recovered by judgment, if 
Error, pl. after the record of the judgment be removed by writ of error, yet 


379, this is not any ſuperſedeas to the action of debt; for it is a new ori- 


E. 
Din Final. 10 UI. 6. 6.) | 


where a man | fag 
recovers debt and damages, &c. and writ of error is thereof brought, there the demandant or plaintift- 


Superledeas. 675 


cannot ſue execution by original, nor otherwiſe of the - nor of the land ; becauſe by the writ 
error the record is * the beink of the juſtices cloſed, Bt. Execution, pl. 68. cites 4 H. 6. . 


Br. Dette, pl. 106. cites S. C. : 5 
But in action upon the caſe, the plaintiff was nonſuited at the verdi; by which the defendant, by the 
Natute 23 H. $. bad judgment to recover bis coſts 3 and after the record was remuved by error into B. R. 
by the plaintiff, pending which the defendant brought attion of debt in C. B. upon a new original, and 
counted upon the recerd of the action upon the caſe, and this matter was pleaded by the defendant, &c. 
and the beſt opinion of the Court was, that the ion is maintainable, inaſmuch as it is brought upon a 
new original. D. 32. pl. LL Paſch. 28 & 29 H. 8. Anon. . 4 : | 
Defendant brought a writ of error in the Exchequer-chamber, of a judgment given 2gainft him in B. R. 
And then plaintiff brought an action of debt upon that Judgment ; to which defendant pleaded nul tiel re- 
cord. Reſolved, that the plea is naught ; for debt lies notwithſtanding, and cited D. 32. b. pl. 5, 6. 
& 13 E. 4. 7. But Bendl. 20, pl. 31. takes this difference, that when the action of gebt is brought 
before the writ of error, the action continues good. But if the writ of error is brought firit, then debt 
does not lie. But that in caſe of Liunxny v. LAN AM, the Judges held it was all one, and that writ 
of error is no ſuperſedeas to an action of debt; and that notwithſtanding the writ of error, the bail may 
bring in the principal in diſcharge of the mainpernors. Raym. 100. Hill. 16 & 17 Car, 2. B. R. 
Adams v. Tomlinſon.— Lev. 153. S. C. and ſays, that all except Keeling held, that it well lies 3 
for the record itſelf is fill in this court, and the writ of error is a ſuperſedeas only of the execution. 
Sid. 236. S. Co accordingly. Mod. 121. pl. 23. Paſch. 26 Car. 2. raper v. Bridwell: all 


the Court held, that an action of debt would lie upon a judgment after a writ of error brought... 


3 Keb. 330. pl. 25. S. C.—S. C. cited Lutw. 602. & S. P. reſolved accordingly, (the Ch. J. * being 
abſent,) Mich. 11 W. in caſe of Denton v. Evans. For (as Pewel, I. ſaid) this action has been al- 
lowed ever ſince the reign of H. 6. And ſometimes this plea has been pleaded in abatement, and ſome- 
times in retardatione, &c. of the ſuit; but could not be made good, becauſe there can be no certain time 
for re-ſummons of the party, when the judgment ſhould be affirmed, as there is in the caſe of a ptotec - 


tion. ; ; ; 
So debt upon a one in B. R. the defendant pleaded, in abatement of the action, a writ of error 


p_ upon this judgment in Cam. Scacc. To which the plaintiff demurred; and it was adjudged + 
c 


he plaintiff, belng argued by Serjeant Levinz for the plaintiff, & Sid. 236. 4 H. 6. 31. & 18 E. 4. 6. 
were cited by him to be ſo reſolved. And a caſe was cited by Dolben to be adjudged accordingly in 


the time of Roll, and after affirmed in parliament before all the judges in England, between Limzz1cx . 


and. « + + And though it had been ſtuck at, and Vaughan queſtioned it, yet it had been oftentimes 
ſo ruled. And it was held in the caſe of DAX vxRS and SM1TH in the Exchequer-chamber, that ſuch 
plea is not good in bar, but good in abatement; but this difference was not thought reaſonable. And 
Holt Ch. J. ſaid, if it was not for the current of authorities contra, it ſeetned hard to him that ſuch an 
action lies ; for the writ of error is a ſuperſedeas to an execution, and therefore, parti ratione, it ought to 
be a ſuperſedeas to all the ways to come ar an execution; and he cited the caſe of READ and B42 
BLOCK, Where a man pays a ſecurity of an inferior nature, pending a writ of error upon « judgment on 
a ſecurity of an higher nature, this was not a devaſtavit, which ſhews that the writ of error had fo to- 
rally ſuſpended the effect of the judgment, that it ſhall not have any regard or eſſence ; but this not- 
withſtanding, it was, though with ſome reluctance, adjudged by him and al the Court ut ſupq. 


. Skin. 388. Mich. 5 W. & M. B. R. Grandvill v. Dighton, - Comb, 229. Greenvil v. Dighton, ; 


S. C. accordingly.— See 4 Mod. 247. Dighton v. Granvil. 

In debt in C. B. upon a judgment in the ſame court, upon nil debet pleaded, the iſſue was tried at 
Guildhall where the defendant gave evidence, that the judgment on which this action vas ounted, was 
removed into B. R. by writ of error now depending there. The queſtion (upon a caſe ma e) was, whe. 
ther this action is maintainable in C. B. after the record removed into B. R. It was argued, that it 
was; becauſe the record remains till in C. B. to all purpoſes ; except as to ſuing out execucion upon it, 
and the ſuperſedeas is only to ſtay execution, and cited Sid. 236. & 4 H. 6. 31. a. & 18 E. 4. 6. b. 
But the Ch. J. held, that the action did not lie as the plaintiff had laid it, as upon a judgment in this 
court, but ought to delare upon the whole matter, (viz.) of the judgment in C. B. and the removal of it by 
the writ of error ; and that the judgment is frill in 2 prcus patet per recordum inde in 4 R. 
3 Lev. 396. Paſch. 7+ W. & M. in C. B. Gale v. Till.—— The Reporter adds, that in Trin. os 
Mich. 9 W. 3. in debt brought in C. B. upon judgment in C. B. after error brought, declaring upon 
the whole matter, judgment was given for the plaintiff by all the Court, 3 Lev. 397.—3. Lev. 379 
Mich. 5 W. & M. in B. R. S. C. but D. F. Comb. 228. S. C. but D. P.—-Carth, 281. 
8. C. but D. P, Skin 4000. 8. E. but D. 5.—4 Mod. 244. S. 4. but D. P. | 

The Court doubted if debt would lie upon a judgment pending a torit of error, Holt Ch. J. faid 
Vaughan was of a different opinion from Hale in this matter. Et adjornatur. But the law ſeems ww 
fixed, that a writ of error ſtays all proceedings whatſoever. 11 Mod. 78. pl. 10. Paſch. 5 Anne, 


B. R. Anon. * (68 ] 
5. If a ſcire facins be ſued: to have execution of a fine, and tenant — facias 
0 eXecule 4 


comes and pleads, and after brings writ of error of the fine; yet this 5 
ſhall not be any ſuperſedeas t the, ſcirt faciat; for it is in a manner — — 
a netu original, 10 H. 6. 6. | | Writ of &. 

| | Cs. But 
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68 Superledeas. 
* andit s. But otherwiſe it is, if he 3ings the writ of error before the 
n noa return of the ſcire facias. 20 H. 6. 4. b.] ; 


be allowed, becauſe execution vas awarded and at laft jt was allowed, for by the writ of error their hands 
are cloſed by — that if they proceed it will ſerve for nothing, wherefore they allowed it. Br. Error, pl. 10. 
Cites 20 0 . 4+ . . 


[7- If a man be adjudged to account, and after the plaintiff brings 
a capias ad ene. in which the parties are at iflue, and it 
is againſt the defendant ; and after the defendant brings writ 
of error, admitting that it hes, yet it ſnall not be any ſuperſedeas ; 
ſo that the judges ſhall not give judgment according to the ver- 
dict. 21 H. 6. 26:] | | | | ; 
$.P. but is 8. Where a man grants an annuity for 20 1. and for non-payment 
„ at the day 100. nomine pœnæ, there if writ of annuity be brought of the 
grant of the annuity, and the plaintiff recovers, and the defendant brings writ of 
annuity." error, there the iI A upon ſhewing of the deed, may have 
AN writ of debt for the pain in C. B. And it 1s no plea, that there is 
4 H. 6. 31. writ of error pending of the principal annuity; for his adtion is 
| net brought of any thing which was adjudged by the firſt record. Br. 
Execution, pl. 68. cites 4 H. 6. 31. Ys | 
[oJ 9. Writ of error in the Exchequer-chamber of a judgment in B. R. 
= Lev. 38. and error in fact was afſigned there, and they affirmed the judgment : 
_ *® whereupon record of affrrmation was remitted into B. R. and ano- 
Horxixs ther writ of error in B. R. coram wobris refiden” (as is uſual for er- 
3 5 fact); it was moved, that upon putting in bail, this new 
Cs. Writ of error might be a ſuperſedeas to the execution: but the 
woxTn, Court held, that this writ was not to be allowed in this cafe ; be- 
1 cauſe the judgment being affirmed in the Exchequer- chamber 
2 tranſit in rem judicatam, and a writ of error cannot be brought 
-cham- here on a judgment there; and it is the courſe, in a writ of error, 
y re fund to recite all the proceedings that have been in the matter. And 
of the plain- the courſe 1s, that if a writ of error be brought here, upon error 
3; and in fact of a judgment here, the writ ſhall be allowed in court; 
* af _— which the Court faid they would not do in this caſe. Vent. 207. 
there, plead. Paſch. 24 Car. 2. B. R. Prior vv— | 
—— 4 is a confeſſion of the error in fact. And now by Hale Ch. J. the new writ of error does 
not lie in B. R. becauſe it ought to be brought upon, and recite all the proceedings in the Exchequer- | 


10. After judgment in B. R. the defendant brings error in the 
Excbeguer- chamber, and puts in bail to anſwer the meſne profits, 
and all damages the defendant in error may ſuſtain, in caſe the 

judgment be affirmed; pending which the plaintiff in the original 
attion brings treſpaſs againſt the defendant for the meſne profits. It 
Was moved, that the plaintiff has no title to this action, pending 
the writ of error; for by this means the defendant may be doubly 
charged; and ſhould the plaintiff get judgment in treſpaſs before 
the writ of error be determined, we have no remedy, (in caſe the 
Judgment be reverſed,) for. the damages recovered = us in 
treſpaſs. But it was anſwered by 3 Judges, (Holt abſent,) that 


this writ of error in the Exchequer-chamber is no ſuperſcdeas of 
the judgment, as it would be in this court upon a * * | 


3 


Superſedeas. 

C. B. and we think he may as well have this action for the meſne 
profits, as debt upon the judgment, notwithſtanding the writ of 
error; and there is no inconvenience to the party thereby, for the 
damages upon the treſpaſs are a good bar to the plaintiff in any action 
brought for them after the affirmance of the judgment: wherefore this 
action muſt proceed. Comb. 455. Mich. 9 W. 3. B. R. Ton- 
fond >: +00 | | : 

11. The plaintiff had judgment in ejeciment, of which error was 
brought, and bail given to proſecute, and anſwer the meſne pro- 
fits, and pending it, the plaintiff brought debt for rent, And, per 
Cur. the writ of error does not hinder the plaintiff from bringing 
debt, or diſtraining for his rent; and here he might have entered 
without a writ of execution, and only all executions by writ are ſuſ- 


pended by the writ of error. 12 Mod. 398. Paſch. 12 W. 3. 


Badger v. Floid. 


12. Debt upon a judgment in B. R. the defendant pleads a writ 
of error, pending in the Exchequer-chamber before the juſtices 
and barons; and prays quod billa caſſetur. The plaintiff demurs. 
The reſolution of the Court was delivered by Parker Ch. J. that 
this was no good plea, and that the defendant muſt anſwer over 
and declared, that they founded their judgment upon the many 
reſolutions that there had been in the like caſe. He obſerved, 
that two queſtions were made in the debating of this cafe : iſt, 
Hoa far the plaintiff could proceed, pending the writ of error? And 
2dly, Whether the record was remaining in this court, or removed in- 
to the Exchequer-chamber ? The action here was brought on 
the record of a judgment in this court: 1ſt, As to this it has 
been thought a very hard thing, that while the judgment was in 
diſpute, the plaintiff ſhould go on to recoyer this way. It has 
been attempted every way, that could be thought on, to put a ſtop 
to this way of proceeding ; ſometimes by pleading it in bar to 
ſuch an action, ſometimes by pleading it in abatement, and ſome- 


times by pleading it as a temporary bar only; but it has neyer- 


theleſs been adjudged, that the action did lie. And cited 
1 Lev. 153. * Adams v. Tomlyns, (ſee 4 H. 6. 31.) Syd. 236. 
Raym. 100. And alſo the caſe of Crramer v. HuMBtrsSTON, 
2 Keb. 520. where debt was brought by an executor on a judg- 
ment by the teſtator, the defendant pleaded in abatement, that 
there was a writ of error depending in the Exchequer-chamber : 
to which the plaintiff demurred, and a reſpondeas ouſter was 
awarded. It was here agreed per Curiam, that debt did he, but 
that it was gone by reverſing of the firſt judgment. In 1 Vent. 34. 


it is ſaid, that if a judgment in debt be had in B. R. and a writ 


of error be brought, it ſtill remains a record of B. R. and an ac- 
tion of debt may be brought upon the judgment. See 2 Keb. 659. 
Holmes v. Chamberlaine, this plea was pleaded, and difallowed.. 


See 2 Keb. Poſterne v. Weber. And the Court faid they would 


ſtay the proceedings; albeit there had been no delay in the pro- 
ſecution of the writ of error, and ſo adjudged in + LxuRr and 
LaNnGHAM's caſe. There are many other cafes, and it has been 
always held, that the action did lie. Show. 146. f RorręxHur- 

FER 
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FER v. LENTHALL, 4 Mod. 247. Lutw. 600. 2dly, It was re- 
folved, that the record does remain in the Queen's Bench, not- 
withſtanding the writ of error in Cam. Scacc. Suppoſing the writ 
of error does not prevent the action, it has been reaſonably ar- 
gued, that they ſhould have a record before them to proceed up- 
on; but yet it has been held, that the record is not before them. 
The words of the 27 Eliz._cap. 8. are only directory: it enacts, 
that in the caſes mentioned in the act, a ſpecial writ of error ſhall 
be deviſed in the court of Chancery, directed to the Ch. Juſt. 
of B. R. commanding him to cauſe the faid record, and all things 
concerning the judgment, to be brought before the juſtices of 
C. B. and barons of the Exchequer, into the Exchequer-chamber, 
there to be examined by the ſaid juſtices of B. R. and barons of 
the Exchequer, &c. It has been always thought ſufficient, if the 
| transſcript of the record were only removed; that is a removal 
x Saund. of the record quoad their conſideration, All the entries are 
— > oy tranſcript? record” & proceſſ”, &c. cum omnibus eu tangent” præ- 
textu cujuſdem brevis dominæ reginæ de error' corrigend', & c. 
in premiſſis proſecut juſticꝰ dictæ dominæ reginæ de C. B. & 
baron” de Scaccar dominæ reginz in Cam. Scacc' juxta formam 
ſtatuti, &c. a Cur. dictæ dominz reginæ hic coram ipſa regina 
tranſmiſſ fuerunt, &c. except 1 And. 143, 144. where record” & 
procefT* are tranſmitted into Cam? Scacc. but all other precedents 
are to the contrary. It was reſolved, that the action was well 
brought, and that the defendant ſhould anſwer over; per tot. Cur. 
Parker Ch. J. Powell, Powis, and Eyre. Paſch. 10 Ann. Re- 

| gina, B. R. Godwin v. Goodwin. TR” x 

intiff re- 13. In action of debt upon a judgment, defendant moved to ſlay 
eovered ghþe proceedings pending a writ of error, which the Court ordered 
kenden upon giving judgment in this action. A rule of court of B. R. 


2 ation of debt on the jutigment, and after judgment therein, levicd execution. And the queſtion was, . 
whether plaintiff could do this without leave of the Court? Per Cur, defendant might have moved the 
Court to Fay proceedings in the action on the judgment, pending the writ of error, which is always 

| ; but having made vs ſuch application, plaintiff is 4 Baznes's Notes in C. B. 137. Eat. 
9 Geo. 2. Huttphreys v. Dauiel.— Rep. of Pratt. in C. B. 129. S. C. atcordingly. | 


L717 | - Ce as ; ; 
See (A)(8) (C) Superſedeas. By Error or Attainl. 


(1. I F a man #ecovers debt againſt executors, a writ of error ſhall 

be a ſuperſedeas of the execution. 17 E. 3. 46.] | 

(2. If a man recovers againſt J. S. in a writ of treſpaſs, by which 

it is awarded quod defends, capiatur ; and after the defendant 

brings writ of error, yet it ſhall not be any ſuperſedeas of the ca- 

pias pro fine for the king. 16 Ed. 3. Attaint, 24. by Hill} 

1% mande [3. So if the defendant brings an a/taint, yet this ſhall not be 

condemned i any ſuperſedeas of the capias pro fine for the king. 16 E. 3. 
paſs &y falſe Attaint, 24. by Hill. 


wwrd, and a caplas be awarded to arteſt the party, now if the party n. tbe 
| hancery, 


Superledeas.. == 


Chancery, and there fed ſureties that be ſpall appear at the day, c. and anſwer the pariyy 
ard ſatisfy the king and the party what belongs to them, if the attaint does paſs againſt bim; and 
upon the ſame he may have a ſuperſedeas to the ſheriff, that he do not arreſt him. F. N. B. 237. 


F). ; 
{ 17 a man be condemned in treſpaſs and the defendant brings attaint, and the plaintiff ſues execution b 
elegit, and capias is -awvarged againſt the defendant for the king's fine; the deiendant in Chancery may 
ſue a ſupetſedeas of the capias, reciting in the writ, that the defendant has brought an attaint, and that 
dhe plaintiff has ſued forth an elegit, commanding the ſheriff to whom the ſuperſedeas is directed, that 
if the defendant do yicl4 himſelf to priſon, and there fird ſereties to the ſheriff to ſati'fy the king fer 
what belongs to him, &c. that then he do deliver him out of priſon upon that ſecuritY» it he conceives 


the lame to be ſufficient ſecurity. F. N. B. 238. (c). 


(4. If A. recovers againſt B. debt or damage, and after ſues a ca- 
pias ad ſatisfaciendum againſt B. which is returned non ęſt inventus, pom 
and upon this a /c:re * facias is awarded againſt the bail and return- * Fol. 491. 
ed, and after a 2d ſcire facias is awarded, but a day before the return nt. Ea 
theresf, B. brings writ of error upon the firſt judgment. This is not a 
any ſuperſedeas to the proceedings againſt the bail, but the 2d 
ſcire facias may be returned, and thereupon the plaintiſf may pro- 
ceed againſt the bail, notwithſtanding the writ of error; for it is 
diſtinct from the principal judgment. Mich. 13 Car. B. R. between 
Lock v. TiLLiakD, by Jones and Croke againſt the opinion of 
Brampſton.}] | 

* If a man recovers againſt J. S. and upon a ſcire facias has - 
judgment againſt the bail, and after the bail brings writ of error upon 
the judgment given in the ſcire facias. This ſhall not be any ſuper- 
ſedeas in law of the execution upon the firſt judgment againſt the 
principal. H. 11 Ja. B. R. adjudged.) | | : 

[6. If A. recovers againfl B. in B. R. where C. and D. are ſpecial * pg 
ail for B. and after B. brings writ of error againſt A. upon this 149.in the 
judgment in the Exchequer-chamber, and after C. and D. the bail, to caſe of Calf 
diſcharge themſalves of their bail, Bring into the court of B. R. the bas,” 4" 
body 75 B. and pray that his appearance be entered, and that A. ſball cited Poph. 
tate him in executizn. Yet though the roll for the bail is a ſeveral 186, ins C. 
roll from the roll of the judgment, that is td ſay, when ſcire facias of Cat᷑ v. 
is brought againſt the bail this is a roll by itſelf, yet the court can- Nevil & al. 
not accept this appearance to diſcharge the bail, for the writ of + Jo. 9 — 
error is a ſuperſedeas in law thereto, inaſmuch as it is a ſuper- "A 
ſedeas to the principal judgment. So that A. cannot there pray, 185. S. O. 
B. in execution upoa this judgment, the record being removed h > ay 
into the Exchequer-chamber. Hill. 20. Ja. B. R. between ». Bingley. 


by the name 


+ CopnoR and HENDERSON per Curiam, Contra Mich. 2 Car. 5. C0. 


between CALFE plaintiff, 4 DIN GLET and Davis defendants, per 450 = _ 
Curiam.] | N S C. and. 
the notes there. 


(7. If a man brings writ of error upon a judgment, but does not 
remove the record in 6 days after, execution ſhall be granted, be- 


1 


cauſe it appears that the writ of error is brought merely for de- 


lay. P. 13 Ja. B. R. between MarsH and WRTSsTONR, ad- 
judged per Curiam.) | 

8. Where damages are recovered and the defendant is impriſonable, 
there he ſhall find ſurety in writ of error, or remain in priſon if 


Br. Execu- 
tion, pl. 3. 
cites 7 H. 
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„ the year be not paſt, or if he be not in priſon by way of execu- 
> tion. Br. Error, pl. 38. cites 7 H. 4. 36. Lao. | 
S. C. | 


SP. Sat 9. In treſpaſs the plaintiff recovered, and writ of error came, 
r * and it expired, no record being removed, and after came another writ 
that their of error, by which execution was awarded Ver the delay; but it was 


hands are fſaid, that when the record is removed into B. R. the defendant 


not cloſed 5 : 
by the com- may come here and have ſuperſedeas to the ſheriff to ſurceaſe 


ing of the from execution. Br. Superſedeas, pl. 17. cites 9 {it ſhould be 
writ of er- 19] H. 6. 8. | . 
ror, which | | 
is directed to them. Br. Executions, pl. 51. cites 19 H. 6. 7,8. The vcry ſealing à writ of 
error is a ſupes ſedeas to the execution; per Keeling, And Tuiſden ſaid, that in a writ of error to re- 
move the :ecord of a judgment, ſome of the parties names were left aut, and that by advice of Wild I. the 
writ not removing the record, they took out execution. But that the Court was of opinion, that though 
the record was not removed thereby (of which, they ſaid, he was not judge whether it was or not), yet 
that it ſo bound up the cauſe that they could not take out execution. It is indeed good cauſe to quaſh 
the writ of error, when it comes up, but execution cannot be taken out. Mod. 28. pl. 73. Mich. 
21 Car. 2. in B. R. Hughes v. Underwood. | 

Tue difference of the books is, that when the f <urit abates by ad of the party, the ſecond orit 
Mall be no ſuperſedeas, but otherwiſe when it abates by the act of God, or without the act of the 
party, 2s for want of form. Per Jones J. and judgment accord: 1gly. Lat. 57, 58. Paſch. 1 Car. 


Crouch v. Hains. 


10. Where the defendant is awarded to account, and pleads to ifſue 
before auditors, and this is certified to the juſtices, and found againſt 
kim by niſi prius, and upon this a writ of error is caſt, yet che 
Court ſhall award him to the Fleet, for he is as a priſoner by reafon 
that he had found mainpriſe before to appear in proper perſon every day 
pending the plea; for writ of error cannot ſtay execution, by reaſon 
that there was a judgment given before, viz. the award to account, 
and all times after he ſhall be adjudged in ward; and if a man be 
in ward, he cannot be taken out of ward by writ of error. Br. Er- 
ror, pl. 77. cites 21 H. 6. 66. | | | 

11. If error is ſued, there if it be error apparent in the record, 
the juſtices ſhall let the party to mainpriſe ; but if it be error in 

Fact triable per pais, they uſed to award the party to priſon ;. per 
Priſot. Br. Error, pl. 16. cites 32 H. 6, 21. 


Aru of 12. Judgment was given in the Exchequer, and an attaint was 


error, t9' brought in London, and before execution, the record was removed 


. e by certiorari into Bank, and pending the attaint, the firſt plaintiff 


cord itſelf prayed ſcire facias in Bank to have execution on the judg- 


- (in which ment, and had it; for an attaint is not a ſuperſedeas, nor does 


caſe it would 3 8 . . . 
e a ſuperſedeas he in attaint as it does in caſe of error. Sic 


be a ſuper- nota diverfitatem. D. 81. b. pl. 65. Hill. 6 & 5 E. 6. Ayliff 
L. Pt. 


founcation 
of their proceeding belo'y being taken from them) is upon very good reaſon. in law a ſuperſedeas; 
and in this reſpect diffors from an attain: which is ns ſuperſedeas, for the werdif# being founded 
upon the oath; durdecim legalium & proberum bominum, the law will admit of 10 preſumption againſt the 
truth of ſuch verdict, till it be legally ſet afide by verdict in attaint, which is the reaſon the bringing 
ſach attaint only, is in itſelf no ſuperſedeas ; fo tender is the law of the reputation of the ſubjeR, as for 
ro reſpett tu preſume him perjured without manifeſt proof upon the oaths of a double jury, and fo ten- 
der of his liberty and property, as not to admit the ſame to be taken from him, upon ſo light a pre- 
ſumption as ihe only ſuing forth a.writ of c. rot is, See Skin, 422, Hill, 5 W. & M. in B. R. in the 
Sie oi the certioraties in Chancery, | 1 


13. 3 Fac. 


3 
Superledeas. * 73 
13. 3 Tac. 1. cap. 8. enacts, That ns execiltizn ſhall be Hayed by 5 49 2) | 
any writ 7 error or ſuperſedens thereupon in any action of debt upon a "IX L * 
ſiugle bond, or upon any obligation with condition for payment of money the Excbe- 
only, or for rent, or upon any contract in the courts of record at Weſft- Juer Cham- 
4 5 : - 8 Þ: a" oh 1 5 „ ber of a. 
minfter, or in the counties palutine, or in the courts of grea ien; . n 
unleſs fuch perſon, in whoſe name ſuch writ of error ts brought, with this court in 
#260 ſitreties, ſuch as the Court, wherein the judg mem is given, ſball 7 f „ 
alloto of, bull firft be bound unto the party for who fudg ment is given, and al . 
by recognixanc in double the ſum recovered, to proſecute the writ of ther writs, 
error with effect, and alſo to pay (if the judgment be affirmed) all 15 
debts, daqzages, and coſte, adjudged upon the former judgment, and thete) - 
all coſts and damages to be awarded for delay of execution. | diſcontinued 
This act was made perpetual by 16 and 17 Car. 2. cap. 8. by the net 
| | 6 | r 
the juſtices; the term being adjourned propter peſtilentiam in London, and the adjournment did not 
extend unto them: now a naw writ of errer, quod corem wobis reſidet, eas brought ; and foraſmuch as 
this writ was brought after this ſtatute to ſtay execution in de, it was prayed that according to the ſaid 
ſtatute he might have execution, or that the parties ſhould put in ſureties to pay the condemnation: 
but upon conſideration of the ſtatute, all the juſtices held, that it was out of the ſtatute, becauſe it is 
not an original writ of error, but it is in lieu of a former <orit upon which the record was removed be- 
fore the ſtatute ; and it being diſcontinued not through default of the party, it is not reaſon he ſhould be 
prejudiced thereby; wherefore it was reſolved, that this cafe was out of the ſtatute 3 Jac. cap. 8. Cro. 
J. 235+ pl. 8. Mich. 4 Jac. B. R. Boftock v. Snell. : 3 
udgment in debt upon an inſimul computaſſet, tie defendant brought a writ of error in B. R. and 
the plaintiff in the ation moved, that he might put in bail, according to this ſtatute. But per Cur, 
this caſe is out of the flatute, becauſe the debt recovered did not ariſe upon 7 centracs, or other duty cer- 
tain at the ft, but merely upon an account between the parties, which has reduced divers uncertain 
ums to a certainty. So that the original cauſe of action being founded upon the account, which is 
uncertain, it is therefore out of the ſtatute. Yely. 227. Hill. 10 Jac. B. R. Girling v.. 
2 Bulſt. 53, 54. S. C. by the name of Gilling v. Baker; and the whole Court agreed, that this caſe 
is out of the F ag and, the writ of error was allowed without finding fſuretiesz and. the counſel af- 
firmed it to have been ſo adjudged before. _———S. C. cited and agreed Lev. 117. Paſch. 15 Car. 2. 
B. R. in caſe of the Dean and Chapter of Paul's v. Capell. | 
Debt upon arbitremert is not within the ſtatute, becauſe here is no certain debt at the firt, nor till 
the arbitrators have reduced :he controverſies to be recompenſed by a certain lum. Yelv. 227. Hill, 
10 Jac. B. R. in Giriing's caſe. S. P. 2 Bulſt. 54. in caſe of Gilling v. Baker, 8. C. — 
S. P. agreed Paſch. 1 5 Car. 2. B. R. in caſe of the Dean and Chapter of Paul's v. Capel, | 
But in debt upon a bord conditioned to pay to B. ſe much money as J. S. upon account Ly bim fiated 
between the plaintiff and defendant, ſbauld declare 76 be due to the plaintiT; the defendant pleaced, 
nat J. S. had not declared any thing to be due; upon which they were at iſſue, and judgment for the 
plaintiff. Upon error brought, the queſtion was, whether the plaintiff in error ſhould find bail upon 
this ſtatute, which extends only to bonds to pay a certain ſum expreſſed in the condition. It was 
agreed, that this action is founded on a bond for payment of money only, which, ibough uncertgin <vhen 
ihe bond Toes executed, yet was certain heſore the action brought. And ſo ruled the plaintiff in the ori- 
ginat action to take his execution, unleſs the glaintiff in error puts in bail befor: ſuch a day. 1 Ley. 
117. Paſch. 15 Car. 2. B. R. Dean and Chapter of St. Paul's v. Capel. 
Debt upon bend for performance of covenants, is an uncertain debt; and therefore out of the ſtatute. 
2 Bulſt. 54. Mich. 10 Jac. in the caſe of Gilling v. Baker. ö | 
But where debt was brought on a bond for performance of covenants, and a breach aſſigned, and ver- 
litt and damages for the plaintiff; and debt cv brought on that Judgment, and judgment bad by default ; 
and error being brought on the judgment by default, the queſtion was, wherher the plaintiff in error 
ſhouid put in bail according to 3 Jac. 1. for it was agreed not to be within the ſtatute 13 Car. 2. It 
was objected, that the original of this action, being founded on covenants, is not within any of the 
words of 3 Jac. which are of actions of debt for payment of money only, or for rent or contracts for 
money. And to this Twiſden inclined ; but per Keeling and Morton, this laſt action, upon which the 
error is brought, was for money only recovered by the firſt judgment, and judgment is within the 
words (contracts for money), and fo ruled the plaintiff in error to put in ball. Lev. 260, Hill. 20 
2nd 21 Car. 2. B. R. Biddolph-v. Temple. i : 3 ; 
Ex cuter pleaded plene adminiſtravit, which was found againſt him. He brought a writ of errcr; 
and it was moved that he ſhould not have'a ſuperſedeas to ſtay execution without ſpecial ſureties to 
pay the condemnation if judgment be affirmed. Reſolved that this cafe is out of this ſtatute, 


Which, thovgh the words ace general, yet muſt be intended where thr act lan is brought againſt the party 
bimfeif upm bis obligation, or in caie where the judgment is genera! again the executirs ; but where tlie 
judgment is ſpecial, that execution ſhail be de bonis teſtatoris, and damages on de bonis propriis, it is 
not reaſonable that he ſhouid find ſureties to pay the whole condemnation with his own goods; and ac. 

| G 2 cord bg 
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cording to this difference, Coke Ch. J. faid it had been ruled in C. B. when he was there; and Mz 
the ſecondary ſaid, that the precedents of this Court ever ſince the ſtatutes were, that a ſuperſedeas hat 
been allowed upon error brought by an executor or adminiſtrator. Cro. J. 350+ pl. 2. Mich. 12 Jac. 
B. R. Goldſmith v. Platt. 2 Bulſt. 284. S. C. accordingly. And Coke Ch. J. ſaid, that if in 
this caſe ſureties ſhould be found, this would then change the judgment of the law, which in this cafe 
here is conditionally, (with a fi habuerit,) and if he ſhould here find ſureties, that will then make the 
. ee to be abſolute; and the whole Court agreed with him. —S. P. reſolved and ruled accordingly 
debt upon a bond againſt an adriniſtrator. And Wright, clerk of the errors, ſaid it was the common 
ice upon this ſtatute. Cro. C. 59. pl. 3. Hill. 2 Car. C. B. Sir Henry Mildmay's caſe. 

® But in ſcire facias againſt adminiftrator defendant upon devaſtavit alleged, and judgment de bonis 
5 error was brought, and it was agreed per tot. Cur. that he ſhall find bail ; for being charged 
de bonis propriis, it is not like the caſe where adminiftrator is charged de bonis teſtatoris ; but here it i 
in jure proprio, and Hot like Mit.pmay's cAsE, nor to GoLpsMITH AND PLATT'S CASE [above]. 
Lev. 245. Trin. 20 Car. 2. B. R. Fitzwilliams v. More. Sid. 368. pl. 4. S. C. accordingly. 

Judgment was given in debt upon an obligation for payment of money, and debt upon this judg- 
ment, and another judgment thereupon ; and in error of the laſt judgment it was doubted if bail ſhall 
be found. Cited Lev. 268. in caſe of Biddolph v. Temple, as Mich. 29 Car. 2. Taylor v. Baker. 

Bond for payment of money upon the return of a ſpip on a bottomree contra is out of the letter of the 
act of 3 Jac. cap. 8. ſo that no bail is nezdful. Show. 14, 15. Paſch. 1 W & M. Garret v. Dandy. 
C. cited Comyns's Rep. 322. Arg. Mich. 6 Geo. 1. in the caſe of Huddy v. Gifford, and 
agreed to as reaſonable by the counſel of the other fide. | | 

Where a bond coat to money, and to do other collateral act, though in an action on the bond, the 
breach aſſigned was only for not paying the money, and ſo the caſe upon the pleading is the ſame as if 
the condition of the bend had been for payment of money only; yet per Holt Ch. J. this caſe is not 
within the ſtatute which relates to judgments upon bonds, with a condition for pꝛyment of money only; 
and in this a judgment being given, a writ of error was allowed without bail. Carth. 29. Paſch. 
x W. & M. B. R. Gerard v. Danby. | | 

A. was bound with J. S. the defendant, for the debt of F. S. te pay sol. to W. E. orb Ofteber 
next, and at the ſame time F. S. gave bend to A. reciting the joint bend to W. R. and ſays, if therefore 
the ſaid J. F. pay to the fail M. R. the ſaid 501. on the ſaid 30th Octoler, &c. then, &c. The 501. 
not being paid at the day, A. brought debt againft I. S. ard bad jadgment. IJ. S. brought error, but 
ke not finding bail, A. took out execution. It was inſiſted that this bond was only as an indemnifica- 
tlon-bond, and fo not within the ſtatute. But it was urged on the other fide, that this was a bond for 
payment of money, and conſequently within the ſtatute. King Ch. Juſt. ſeemed to think this cafe 
within the letter of 3 Jac. cap. 8. and that this ſtatute ought to have a liberal conſtruction; but be- 
cauſe the judges of B. R. doubted, and inclined to the coatrary opinion, that there might be one uni- 
form opinion in the two courts, it was agreed to be put off till the Court could talk with the judges of 
B. R. And in the laſt day but one of the term, the Ch. Juft. delivered the opinion of the Court, ant 
faid, that this court was agreed that execution ought not to be ſtayed in this caſe, if bail was not found; 
for the ſtatute ought to be conſtrued liberally, and for the benefit of him who had obtained judgment, 
and therefore the rule for ſtaying execution was diſcharged. Comyns's Rep. 321, 322, 323. pl- 164, 
Mich. 6 Geo. 1. Huddy & Uxor v. Yate Gifford. In this caſe was cited the caſe of Hammony 
v. Wi, as determined in B. R. 1 Geo. where the condition recited a former bond given by the de- 
fendant fo A. and then goes on, viz. (if the faid J. S. ſhall pay the ſaid ſum of, &c. on the ſaid day, 
&c. then, &c.) in the ſame words 3s in the preſent caſe ; and ſays, that the Court was of opinion, that 
bail was not neceſſary, becauſe of the ſame nature with a bond to indemnify. But it was ſaid by the 
counſel of the other fide, and alſo by the Court in the principal cafe, that no judgment was given in the 
caſe of Hammond v. Webb. | . ; 

Debt was brought in C. B. by A. againſt B. on a contract to pay money on S. S. articles, at the end 
heren the parties hound themſ-lves to each other in 100 M for performance, and plaintiff had judgment. 
On error brought in B. R. it was inſiſted that this writ of error was no ſuperſedeas to the execution, 
unleſs B. had put in bail according to this ſtatute. Per Cor. the ſtatute requires, that where an as- 
rien is brought on a ſingle bill or bend, or certract for payment of money only, that in ſuch cafe bail ſhall be 
given, which implies that it is not requiſite on any other bond or contract. And though this is a con- 
tract, yet it is not for payment of money only, but is to pay it on non-performance of an agreement, and 
ſo not within the proviſion of this ſtatute, But rhough bail is nut requiſite t the original action, yet it mu 
be gots upon @ writ of error of a judgment obtained in ſucb afion ; as for inſtance, if an action be brought 
in B. R. for 51. there bail is not required; but if judgment be had in that action, and a writ of error 
brought, bail muſt certainly be put ia, 8 Mod. 121, 122. Paſch, 9 Ceo. 1724+ Suode v. Chriſty. 


_ man be 14. The record of a judgment in B. was removed by error into the 
faken in *- Exchequer-chamber, and it was prayed, that the defendant, being in 


e: urion he 1 ö : 
cannot be execution, might be bailed ; but becauſe the record was removed, 
bailed the ſo as there was no record here, it was held, that he could not be 


beit o e. bajled here; neither could he in the Exchequer-chamber, becauſe 
ror, Vent, they have Authority, but only toreverſc or affirm the hien, 
| | — 
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and not to make execution, and ſo he is not bailable. Cro. J. 108. wo -W 


Hill. 3 Jac. B. R. Sheppard v. Allen. 
15. Judgment was given in B. R. in Ireland, and a writ of error 
on that judgment, returnable in B. R. in England. All the juſ- 
tices of B. R. were of opinion, that the writ of error in judgment 
of law is a ſuperſedeas, though the record itſelf is not ſent, but the 
tranſcript only. For it is the ſame where error is brought in par- 
liament of a judgment in B. R. here. And fo alſo of error in 
the Exchequer-chamber, the tranſcript only is ſent, and yet the 
Court is fore-cloſed pendente placito indiſcuſſo. And they all re- 
ſolved, that the writ of error was a ſuperſedeas until the error was 
examined, affirmed, or reverſed. Cro. J. 534, 535- pl. 19. Paſch. 

17 Jac. B. R. The Biſhop of Offory's Cafe. | 
16. If a writ of error is brought in this court, and the day of the wh Coy 
return is long, in order to delay the party, as if it be more than the 2 1 

next term, the Court may award execution. Het. 17. Paſch. 3 Car. a writ of 


Anon. 


C. B. Anon error with 
i an over-long 


return is no ſuperſedeas; nor can ſuch writ, being under ſea), be mended here; but in Chancery, by 
motion, it may. 1 Keb. 109. pl. 1. Mich. 1661. 13 Car. 2. in B. R. Anon. 8. P. Sid. 45» 
pl. 2. Mich. 13 Car. 2» B. R. Anon. 


17. 13 Car. 2. Stat. 2. cap. 2. ſ. g. enacts, That no execution 
all be ſtayed in the courts mentioned in the aft 3 Fac. 1. cap. 8. by writ 
of error or ſuperſedeas thereupon after verdift and judgment thereupon, 
in any action of debt upon the flatute 2 Edav. G. cap. 13. for not ſetting 
forth of tithes, nor in any action on the caſe, upon promiſe for payment 
of money, trover, action of covenant, detinue and treſpaſs, unleſs ſuch 
recognizance as by the former act is directed, be firſt acknowledged. 

18. 16 & 17 Car. 2. cap. 8. % 3. enacts, That no execution ſhall 
be flayed in any of the aforeſaid courts, by writ of error or ſuperſedeas 
thereupon, after verdict and judgment thereupon, in any action perſonal 
whatſoever, unleſs a recognizance with condition, according to the fla- 
tute 3 Fac. 1. cap. 8. be firfl acknowledged, And in writs of error 
upon any judgment after verdict in dower, or in ejeftione firms, 
no execution fhall be flayed, unleſs the plaintiff in error ſhall be 
bound unto the plaintiff in dower, or ejeftione firme, in ſuch 
fum as the Court, to which fuch writ of error fhall be directed, ſhall 
think fit, with condition, that if the judgment be affirmed, or the writ 
of error diſcontinued in default of the plaintiff, or that the plaintiff be 
nottſuit in ſuch writ of error, that then the ſaid plaintiff N pay ſuch 
cofls, damages, and ſums of money, as ſhall be awarded upon ſuch 
Judgment affirmed, diſcontinuance or nonſuit had. 

S. 5. Provided that this act ſball not extend to any ꝛuvrit of errar to 
be brought by any executor or adminiſtrator, nor unto any action popular, 
nor unto any other action upon any penal law ( except for not ſetting forth 
of tithes ), nor to any indictment, preſentment, information, or appeal. 

19. Error was brought in the Exchequer-chamber, to reverſe In fuch a 
a judgment in B. R. The orit of error was figned by the Ch. J. e eee 
but before the record certified he died, and no new writ of error was tion, the 
brought. Upon a motion for leave to take out execution, the Court 8 
Court (upon inquiry of the Pane ſaid, that if the record M . 
N gigs 3 | no . 


2 
T 
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to bew. not certified within eight days, they in the office of the clerk of 
the papers, would give rules to take execution, but they may 
Notes in certify the record, and ſo make all good, becauſe the writ was 
tg 2 ſigned; but if it had not been ſigned, it had abated by the death 

r of the Ch. J. Sid. 268, 209. pl. 20. Trin. 17 Car. 2. B. N. 


2. Cram- n 
borne v. Allen v. Shaw. 

Quennel. 8 

nine book ſays, There were ſeveral other motions of the ſame kind this term; and it was held 
by the Court, that where the writ of error is nt returred by the Cb. J. it becomes in ffeftual ; but 
plaintiff cannot take out execution without leave of the Court. S. F. And where in lach caſe 
the plaintiff rock ant execution without leave of the Cart, it was held to be irregular. Barnes 's Notes 
in C. Z. 137. Hill. 9 Geo. 2. Hayes v. Th rnton. | 

It was held upon hearing cour ſel on both fides, that the writ of error net bing returned and fred by 

the Ch. J. becemes inf e Ay his death; and the rule to ſhew caufe why plaintiff th uld not haye 
teave to take out execution, was made abſolute. Bar ess Notes in C. B. 136, Hill. 9 Geo. 2. Olo- 
88 v. Stany forth. Rep. of PraQt. in C. B. 128. S. C. and cites Middleton and Gardner the 


ee a0. 'Fwiſden J. ſaid, that Trin. 5 Car. 1. Godb. 439. it 


. was ſettled on ſolemn argument, that the writ of error was the 


. Bottock. ſuperſedeas in itſelf, and there is no inconvenience, and if it be 
Mod. 112. delivered, ſhewed, or allzwved before the return thereof, it is a ſuf- 


e on ficient ſuperſedeas ; but if the return be before the day in Bank, or of 


S. C. of the judgment, per Cur. it is no ſuperſedeas. And by Hale Ch. J. 
Ayers V-. errors, nor other records, are not returned till a term after taken 


Lenthall. : | 1 
I 76 1 out, and ſometimes longer; therefore it is no reaſon to ſtay ſo 


long; to which Rainsford and Wild agreed; and Wild ſaid he 
knew it ruled, that allowance of error after execution taken out, 
and before executed, was a ſuperſedeas. 3 Keb. 309. pl, 51. 
Paſch. 26 Car. 2. B. R. in cafe of Ayres v. Lenthall. 
Where in 2. The plaintiff brought an action of deb? on a judgment ob- 


3 bed tained in B. R. and the defendant pleaded in bar, that he ante diem 


iendant impetrationis billz preditt, had brought a writ error on that judgment, 
Fats fuch which was {till depending; and upon a demurrer to this plea, it 


2 plea in - : : 
as, was ' adjudged, that this matter could not be pleaded i bar, 
upon de- though it might be pleaded. in abatement; and thereupon the plain- 
murer it . "P . 

was adjody'd tiff had judgment. Carth. 1. Trin. 3 Jac. 2. in B. R. Rogers 
that the writ V. Mayhoe. 

theuld abate. | : - 

Carth, 1 Trin. 3 Jac. 2. R. R. Aby v. Buxton. —Tbid. The book ſays, the reporter makes a quzre 
in this cafe, and re ters to the cate of RoTTENHOFFER v. LENTHALL, where it was adjudged tc the 
c-ntrary, {which fre sftex wards, pl. 22.] and cited a caſe of RowLEyY v. Rowt v, Trin. 7 W. 3. 
B. R. Rot. oo. where in an action cf debt on 2 judgment, the defendant pleaded a writ of error de- 
pending, neither in abategient, nor in bar, but corciuded his plea thus, viz. petit, &c. if be ſhe uld be 
compelled to make any farther anſwer pending that writ of error. And this was adjudged ill, and he 
defendant was ruled to aniwer over. 


Show. 146, 22. Dett upon eſcape was brought againſt the marſhal, in which 
3 the plaintiff had a verdict and judgment; and in an action of deb? 
per tot Cur. brought upon that judgment, the defendant pleaded that he brought 


and that the q tui of errer on the fame, adhuc dependen. & indiſcuſſ. and cou- 


4 cluded in abatement, (viz.) fi reſpondere compelli debeat, &c. And 


60 be \ tn upon a general demurrer to this plca, it was adjudged ill; fo 
ore cee in the defendant was ruled to anſwer over. Carth, 136. Paſch. 
Sir Fran. 2 W. & M. B. R. Rottenhoffer v. Lenthall. 


Vemntier.on's N 
tiche, when a difference waz made between in bar and abateraeat z but the Court now held it ar en and 
; : 3 judgment 


* 
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bar, and the plaintiff had judgment. 
1rin, 2 W. & M. between Syms and Tyms, 


23. In a real action, after judgment the plaintiff may enter, 
notwithſtanding writ of error, if his entry were lawful, without 
the judgment; for that is not by force of the judgment, which 
ſhall not put him in a worſe condition than he was in before. 
12 Mod. 398. Paſch. 12 W. 3. in caſe of Badger v. Floyd. 

24. Upon a writ of error brought after judgment, execution 
ought not to be ſtayed, if bail be not found. Comyns's Rep. 321. 
pl. 164. Mich. 6 Geo. 1. Huddy & Uxor v. Yate Gifford. 

25, Plaintiff in error put in bail, but the plaintiff in the original 


action excepted againſt them as inſufficient, and nothing further was 


done to juſtify them, ar to put in other bail. It was inſiſted, that this 
putting in inſuſhicient bail will not conclude the party, and com- 
pared it to the caſe of Reeve v. Pix where, after defendant put 


in bail, he moved that they might be diſcharged ; but it was de- 


nied. And in the principal caſe judgment was given, that this 
writ of error was no ſuperſedeas, unleſs good bail was put in. 
8 Mod. 121, 122. Paſch. 9 Geo. 1. 1724. Strode v. Chriſty. 
26. An action of treſpaſs for the mean profits was brought pending 
a writ of error on an ejeftment; defendant moved to ſtay proceed- 
ings. The Court ſaid, this cafe was within the reaſon of the rule 
which is conſtantly granted where an action of debt is brought 
on a judgment pending a writ of error; and therefore made a 
rule that the plaintiff might proceed to aſcertain his damages, and to 


ſign his judgment, but that execution thereon ſhould be Haid till the 


aorit of error on the judgment was determined. Rep. of Pract. in 
C. B. 46. Trin. 2 Geo. 2. Harris v. Allen. 


judgment for the plaintiff. And the book ſays, that the defendant afterwards pleaded the ſame plea in 
S. C. cited, and S. P. adjudged accordingly, Show. 98. 


27. The plaintiff did net fign his judgment till after the return of [ 77 7 


the writ of error, the Court, on hearing counſel on both fides, 
and the matter fully debated, and many cales cited, declared that 
the plaintiff might ſign his judgment when he pleaſed; and if he 
thought fit to defer ſigning of it till after the return of the writ of 
error, he had liberty to do fo, and might then take out execution, 
notwithſtanding the writ of error, in regard the ꝛbrit of error, if 
returnable befere judgment ſigued, dees not attach upon the ſuit ; and 
therefore the Court diſcharged a rule to ſhew cauſe. Rep. of 
Pract. in C. B. 50. Mich. 2 Geo. 2. Harding v. Avery. 

28. But on a motion to ſet aſide an execution, which was ex- 


Wutea after a writ of error allowed, the caſe was, the defendant 


had confeſſed a judgment by cognovit dampna, and the plarntiff s attcr- 
ney promiſed to ſigu it the 3ift of May, which was the day before the 
efſign day of this term, but he deferred doing it till after the return 
of the writ of error vas expired, and then took out his execution, which 
the Court ſaid would have been regular, if he had not conſented to 
ſign judgment at the time above-mentioned, but ſeeing he had 


- acted this part contrary to his own agreement, they ordered the 


LY 


execution to be ſet aſide, and reſtitution made; and likewiſe ar- 


| aered the plaintiff 's attorney to ſue 


out a _new writ of error at his own 


4 coſts. 


The plain- 
tiff bav ang 
delay ed ſign- 
ing his 
judgment 
till the te- 
turn of the 
writ of er- 
ror was 
expired, 
though call. 
ed UroOnN for 
that pur - 

p e, the 
Court or- 
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Lered ane offs, Rep. of Pract. in C. B. 54. Trin. 2 & 3 Geo. 2. Griffin 


3 v. King. 
ſued out, at the plaintiff's expence, and that he ſhould pay the defendant his coſts, Rep. of Pract, in 
C. B. 77. Eaſt. 5 Co. 2. Duffield v. Warden. | | 

But the reporter cites the caie of Harding v. Avery, [ſupra, pl. 27.) and ſays quære; for it doey 
not appear in this caſe that the plaintiff has in any manner miibzhaved himſelf, Rep. of Pract. in 
C. B. 71 


8. P. But it 29. On a motion to ſet aſide an execution taken out upon a fudg- 
— ment figned in Trinity vacation after the expiration of the writ of error, 
plaintiff had "Winch was returnable tres Trin. the Court were of opinion, that 
Kaid till the plaintiff could not regularly fign his judgment, and take out 
un fa. execution thereon till Michaetmas term following, becauſe every 
lowing be- Judgment is of the firlt day of the term; ſo the judgment having 
fore be had relation to the firſt day of the term, muſ? be conſtrued to be figned pend- 
ing the writ of err:r, which was returnable tres Trin. and conſe- 
as in the guently vhe ꝛurit error attached upon the judgment and was a ſuper- 
caſe of Jo r * ſedeas, and execution afterwards was irregular ; which therefore 
2 "the Court ſet aſide, and ordered the plaintiff's attorney to pay 


might have coſts. Rep. of Pract. in C. B. 77. Mich. 6 Geo. 2. Warwick v. 
colour to 

take out execution (though that is a practiee not to be encouraged) ; and the Court were of that opi- 
nion, and ordered the execution to be fe: afide, and reſtitution and coſts; and an attachment niſi againſt 
the plaintiff's attorney, to ſtand over till he ſees reſtitution made, and coſts paid. Barnes's Notes in 
in C. B. 1275 128. Mich. 6 Geo. 2. Warwick V. Figg. 


30. Joint action againſt ſeveral defendants; damages 20l. againſt 

4 of them on trial, and 5s. againft one defendant, who had let judg- 
ment go by default. Writ of error was brought by the 4, in the 
name of the one who was not obliged to find bail, becauſe it was 
by default. It was moved for leave to take out execution againſt the 4 
notwithſtanding ſuch writ of error, Cur. ſhew cauſe; rule made 
abſolute Trinity next, on affidavit of ſervice. Barnes's Notes 
in C. B. 138, 139. Eaſt. 9 Geo. 2, Maſon v. Simmonds and 


31. Judgment for the plaintiff; a cap? ad fatis' iſſues thereon 
C. B. 309. againſt the defendant; upon that cu /a' an exigent 2was taken out, 
S.C. ac- Teſted 7 Feb. Then 2 writ of error var ſued by the defendant, 
cordingly- zefted 5 Feb. and allowed 8 Feb. It was moved, that the plaintiff 

might proceed to outlaw the defendant, notwithſtanding the writ 
of error; as if debt be brought on a judgment, and then a writ 
; of error is ſued. on the judgment, the Court will permit the plain- 
I 78 ] tiff in that action of debt to procced to judgment, though thay 
| will ſtay execution. But it was anſwered, that the writ of error 
is of itſelf a ſuperſedear. It is true, it is no contempt till notice; 
but by taking out the writ of error, the Court is ftayed from 
proceeding in execution. And of that opinon was the ut, for 
the exigent is only to carry on the execution. Comyns's 
Rep. 564. pl. 241. Paſch. 10 Geo. 2. Spinks v. Bird. 
Ibid. 268. 32. Defendant being brought to the bar by the warden of the 
1 Fleet, by virtue of a habeas corpus ad ſatisfaciendum, in order to be 

cauſe the charged in execution at the plaintiff's ſuit, produced the allowance of a 

charging writ of error, and objected, that as ſuch writ was ſealed and -4 
He abr J oe WW lang, 
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lowed, he ought not to be charged. But the Court ſaid, they in execution 
would not intermeddle; plaintiff might proceed at his peril; was after the 


. : ſealing and 
and thereupon defendant was charged in execution. Barnes's allowing the 
Notes in C. B. 267. Trin. 10 Geo. 2. Hannot v. Farettes. writ, but 


before notice 
t hereof to plaintiff's attorney, the Court ſet aſide the commitment in execution, but refuſed to grant an at- 


rachment againſt plaintiff *s attorney, becauſe though the writ of error be a ſuperſedeas from the allow- 


ance, no contempt is incurred till after notice of it. 
cordingly. 


- 


(C. 2) Error in Parliament: In what Caſes it ſhall 


be a Superſedeas. 


1. C Had judgment in the C. B. in ejectment; and H. brought 

- a writ of error in B. R. and the judgment was affirmed, 
And afterwards he brings error in the parliament, and the Ch. J. 
in B. R. brought the record itſelf in parliament, and there /eft 
a tranſcript of it, and brought back the record itſelf. And after the 
parliament is difſfolved, and C. now prays execution, and had it; 
although the writ of error abated without the act of the party. 
And Noy ſaid, it is doubted if error in parliament ſhall be a 
ſuperſedeas; for upon that, if the party be in execution, he ſhall 
not be bailed, as he ſhould be in another court; and cited 
1 H. 7. 19. b. 15 H. 6. 18. By diſſolution of parliament, the 
error is abated. 22 E. 3. 3. 1 H. 7. 19. And fo was the caſe 
of Gopsave and HEypoN, error in parliament abated by diſſo- 
lution. And by Doderidge error was brought in parliament, 
and the party prays a ſcire fac. returnable the next parliament, 
and it was denied, for the delay. And in our caſe execution 
was awarded. Noy, 76. Crouch v. Hanney. | 


Court ſaid they would not ſtay execution, in expectation that he would bring a new writ of error the next 


Rep. of Pract. in Coe i 13%» 8. C, &C- 


* 


Lat. 57. 
Paſch. 1 
Car. Crouch 
v. Hain, 

8. C. ac- 
cordingly, 
and ſays the 
parliament 
was diſ- 
ſolved by 
death of 
king James. 
Jo. 66. 
pl. 2. S. C. 
accordingly, 
though it 
was infifted 
that this 
abatement 
was not by - 
the act of 
the party, 
dut of God. 
And the 


parliament; and though execution be made, yet he may bring a new writ of error, and be reſtored to all 


that he loſt, if the judgment was erroneous, 
not S. P. Gab. 407. pl. 448. S. C. but not S. P. 


2. A writ of error in parliament to reverſe a judgment in dower, 
given in C. B. which was after affirmed in B. R. was diſcontinued 
by the prorogation of the parliament. Then another writ was 
brought, tefle the laſt day of the ſeſſions, viz. 1 March, returnable 
19 November, being the day to which the parliament was pro- 


rogued. The Court reſolved, that though the firſt writ of error Let 
was not diſcontinued by any act of the party, yet, becauſe of the 5. C. 
length of time on which this writ was returnable, it ſhall be _— _ J. 
no ſuperſedeas. Vent. 31. Paſch. 21 Car. 2. B. R. Wortley — vdoagg 
v. Holt. | | | pariiament, | 
where there 


is a long proregation, ſo that a term docs inter vene, is no ſuperſedeas, 


2 Roll. Rep. 352, 353. Trin. 21 Jac. S. C. but 


Sid. 413. 
pl. 11. 8. 2. 
ad jornatur. 
See 


2 Keb. 438. 


pl. 89. 491. 


And ſo of a writ of error upon a 


judgment in C. B. where a record is actually returned into parliament, if there be a * proregatian, and no 


continuance of. the writ of error, execution ſhall be awarded. Comb. 206. Paſch. 5 W. & 
James v. Barkley. | | 


3- It was moved to diſcharge a ſuperſedeas on error in parlia- 
ment ad prox” /e/jronem, on judgment in C. B. in action ſur caſe 
oe Es for 


M. in B. R. 


1 


Sid. 454. 
pl. 22. S. C. 
and the 
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Mod. 285. 
pl. 31. Trin. 
29 Car. 2. 
B. R. Sir 
Fran. 


cia V. Waldow. 


' Superſcdeas. 
for not delivering wine affirmed in B. R. which the Court 


granted. But had it been returnable in pre/enti parliaments, or 
on à day certain, it would have been a good ſuperſedeas ; but 


being amended ſince delivery to the clerk of the errors, the 


parties thereto were committed; but would not quaſh the writ 


of error, nor allow any new one; and they agreed that a return 


in preſenti parliamento without day, unleſs ſedente parliaments, if 


adjourned for half a year, or any long time, is no ſuperſedeas. 


2 Keb. 647. pl. 83. Paſch. 22 Car. 2. B. R. Roderiguez Fran- 


4. If a writ of error be brought in the Exchequer-chamber, and 


that be diſcontinued, and another writ is brought in parliament, this 


ſecond writ is a ſuperſedeas. Vent. 100. Mich. 22 Car, 2. B. R. 


Anon. | 

5. But if a writ of error be brought in parliament, and that 
abates, and the plaintiff brings a ſecond, this is no ſuperſedeas, be- 
cauſe it is in the ſame court. Vent. 100. Mich. 22 Car. 2. B. R. 
Anon. | 5 0 


Dovxcomn's 


calc, 8. P. and were it not for the difference of the year ſeems to be S. C. 


' $2Lev 93 
t the d 
of the calc 


6. It was moved that the clerk of the court might make out 
proceſs, notwithſtanding a writ of error, of conviction of per- 
jury brought in parliament, returnable ad prox. ſeſſionem, being after 
another writ of error determined by prorogation, and fo no ſuper- 


- Tedeas, as WorTHLY's caſe; but the Court refuſed to meddle 


in it, but left the party to uſe diſcretion. 2 Keb. 749. pl. 2. 
Paſch. 23 Car. 2. B. R. the King v. Robinſon. 
7. Error was brought in parliament, and this determined by 


prorogation, and a 2d writ of error 4was brought, and this alſo de- 


termined by prorogation in November to 7 January following, and 
then @ 3d 4vrit of error was ſued, and a ſuperſedeas prayed to ſtay 
execution; and after ſeveral debates and ſearch of precedents it 
was granted, the. prorogation being 1 à day certain, and no term 
interpaſiug. But per Hale, if a term had interpoſed between the 
teſte and the return of the writ of error, no {uperſedecas ſhould 
iſſue, unleſs there be error apparent in the record, notwithſtand- 
ing that the writs of error are abated by the prorogation, without 
default of the party. And Wild J. held, that though a term had 
interpoſed between the teſte and return of the firſt writ of error, 
yet a ſuperſedeas ſhould be granted in this caſe, becauſe the de- 
termination of the writ is by the prorogation, without default 
of the party. 2 Lev. 93. Mich. 25 Car. 2. B. R. Gofton v. 
Sedge wick. 7 | 

8. Execution was prayed on a writ of error brought in par- 
liament, and diſcontinued by proregation, which Wild and Raynſ- 
ford granted, the record being never carried hence, nor tranſ- 
cribed, 3 Keb. 238. pl. 55. Mich. 25 Car. 2. B. R. Iſtcad v. 
Streater. | 

g. A + rule was lately made by the Houſe of Lords, that all cauſes 


there depending foould nat be diſcontinued by the intervening of a 
| | | proregatien. 


. 


* 


Superledees. 
prorogution. Vent. 266. Hill. 26 & 27 Car. 2. Lord Eure v. 
'Turtons 


10. Some time aſter the above rule, a writ of error, teſted 30th 
November, was brought returnable in parliament 13th April follows 
ing, that being the day to which the parliament was prorogued. It 
was inſiſted that this caſe will not be there depending before 
the return of the writ. Hale Ch. J. ſaid, that the rule does not 
reach this caſe, becauſe the writ ir not returned. And the opinion 
of the Court was, that the writ of error * was no ſuperſedeas; but 
they would make no rule in it, becauſe they ſaid the cauſe was 
not judicially before them, but the party might take out execu- 
tion, if he thought fit; and then if the other ſide moved for a 
ſuperſedeas, they ſhould then reſolve the point, Vent. 266. Hill. 
26 & 27 Car. 2, B. R. Lord Eure v. Turton. | 


for that executions are iffuable of courſe without rule of Court; but if the other fide had 
ſuperſedeas, they ſaid perhaps they ſhould have denied to grant it. | 


11. Debt on a bond in C. B. and judgment for the plaintiff; 
error was brought in B. R. and bail put in according to the flatute, 
and judgment affirmed; thereupon error was brought in parhament, 
and the clerk of the errors refuſed to allow the writ, unleſs the 
party would give a new recognizance. It was moved that it 


ought to be allowed without, it being not requirable by the i 


3 Jac. 1, cap. 8, Sed per Cur. the firit recognizance does not 
include payment of colts to be aſſeſſed in the Houſe of Lords, and 
thoſe coſts ought to be paid; and therefore a mew recognizance 
ought to be given within the intent of the ſtatute; and it is not 
the buſineſs of this Court to examine whether bail was put in 
upon the firſt writ; for the vant of bail does not hinder the proceſs 
of the aurit of error, but only makes it no ſuperſedeas. Salk. 97. pl. 2. 
Hill. 1 Ann. B. R. Tilly v. Richardſon. | 


B. R. bail hal! be put in there, yet if afterwards error in parliament be brought, new bail muſt be put 


in B. Re 8 Mod. 79. Trin. 8 Geo. Colebrook v. Diggs. | 


12. Writ of error ad proximam ſeſſionem parliamenti, and before 
that time it vas diſſolved, and day fixed for the meeting of a new one, 
and term intervened. The queſtion was, whether this was a ſuper- 
ſedeas of execution? The Ch. J. ſaid, that as the preſent caſe 
was, the writ in queſtion could not be an authority to carry up 
the record, neither could the lords be legally poſſęſſed of it by 
virtue of that writ. And after all, here the Court left them to 
do what they could by law. 12 Mod. 604. Mich. 13 W. 3. 
1701. Peters v. Benning. | 

13. Error of judgment in the Exchequer-chamber, returnable 
the iff day of parliament, viz. the preſent ſeſſions, and now it was 
moved that plaintiff in error might tranſcribe the record within 8 days, 
otherwiſe that execution might be taken upon the judgment; 
and a rule was made to ſhew cauſe upon this matter, but now 
the rule was diſcharged; for by order of the lords in parliament, 


79 4 
of Gofton 
v. Sedg- 


wick, the ſame rule is mentioned to have been made. 


2 Lev. 120. 
S. C. by the 
name of 
Lord Euxx 
v. Tx URONZz 
and Levina, 
who was of 
counſel for 
the plaintiff, 
ſays, the 
Court ſaid 


they might 


take execu- 
tion at their 
peril, if by 
law they 
might doit; 
moved for a 


* [80] 


7 Mod. 120, 
Anon. but 


bail; but 
upon the 
importunity 
of Broderick 
gave leave 
to ſpeak to 
it again. 
Though 
on a crit 
error in 


13th 


A 
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= 13th July 1678, all perſons upon writs of error in parliament, Halt 
Fring in their writs in 14 days after the Iſt day of the ſeſſion in which - 
ſuch writs ſhall be returnable, otherwiſe ſuch writs ſhall not be 
received unleſs it be upon judgment given during the ſeſion, which 
Hall be brought within 14 days _ judgment given; and therefore 
ſuch motion within 14 days after the beginning of the ſeſſion is 
too haſty; for it is not reaſonable that a plaintiff in an original 
cauſe ſhould take execution within the time allowed by order of 
the lords to bring fuch writ into their houſe; but if the plaintiff 
In error ſhould exceed the time allowed by the lords, in ſuch 
caſe it would then feem reaſonable that the plaintiff ſhould be at 
liberty to take execution upon the, firſt judgment; and thus it 
was ſaid to be formerly determined in this Court, in the cauſe 
between Wr and RoperTs. Comyns's Rep. 420, 421. Hill. 
13 Geo, 1. in the Exchequer, Barnes v. Otway. 0 


r i. 


| iris] ES 
| it -7y ) (D) Error. At what Time it ſhall be a Superſedeas 


in Law. 


«a ts is as io two of 


a» 4x 


ee fes 2 [1. IF a cdpiat ad ſatisfaciendum be awarded, and after a writ of 
. * of error comes, this ſhall not be a ſuperſedeas to the capias, 
debt, za for it is out of the court, and lawfully granted. 17 E. 3. 8. 
: former judg- 20 H. 6. 4. b.] 
vent, and © 
ca. fa. delrvered to the fberiff, defendant moved to ſtay execution pending a writ of error brought to re- 
verſe the former judgment. Per Cur. the motion comes too late; it ought to be before judgment in the 
later aftion. And ſo rule to ſhew cauſe was diicharged. Barnes s Notes in C. B. 1409. Mich. 
13 Geo. 2. Clarkſon v. Phyſick. | | 


* 


„ &, wt 


(2. In ae. o darrein preſentment, if upon demurrer a writ be | 

envarded to the biſhop for the plaintiff, and a writ of inquiry of the 

| damages, and after a writ of error is brought of the principal, 
this is not any ſuperſedeas to the writ to inquire of the damages; 
but the ſheriff may ſerre it notwithſtanding, and return i. 

| 17 K 3. 34. b.] ö TE 

| [3. But when it is returned in Bank, the Court cannot give 

| 

| 


Da OOo 


Judgment and award execution upon them, becaufe their power 


rs bound by the writ of error. 17 E. 3. 34. b. 36.] | 
j Mo. 0 LA. WA. ix againſt 5. wy or a 225 returned againf# \ 
| OO C the principal, he ſues a ſcire facias againſt the bail upon their re- 6 
the name of cognizance, and after B. the principal brings brit of error, this 3 
e writ of error ſhall not be any ſuperſedeas of the ſcire facias 
Giffors,, againſt the bail. P. 14 Ja. B. R. between the Spaniſh Ambaſ- 
and reſolved fador and Gifford, by Cook and Houghton.] ; 


accordin ly. . 9 
„ 336. pl. 50. Hill. 13 Jac. S. C. but not 8 P. —7 Bulſt. 182. S. C. & S. P.—— ] 
Aſter à writ of error brought, and before the return of it, B. the plaintiff in error, was brought to the ©. 
har by habeas corpus brought by his bail, when B. and alſo bis bail, prayed that he might be committed £1 
in execution in their diſcharge. But Hobart Ch. J. held, That by bringing the writ of error the Court wu! 
was diſabled either to award execution, or to put him in execution. And this alſo was the cauſe that K 
the bail could not be diſcharged ; for the end of the bail is not only to bring the body, but that he come 

ſubje& to the Court, according to the meaning of the bail, which cannot be in this caſe, becauſe of the ET 
writ of error; for the entry in diſcharge of the bail muſt be, that the defendant redidit fe to the Court 2 
ts be in execution, if the plyintiff will; which cannot be ſo here. And quiere, whether this has _ 
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fo dtſabled this defendant by his own act, that the bail is forfeited, (note, the bail have not diſabled 
themſelves,) though afterwards he proceeded not in his writ of ertor; and ſo execution may be taken 
here, But note, that afterwards this term, Bradſhaw the defendant was brought again to the bar by 
another habeas corpus, and the plaintiff prayed him in execution; which was granted, becauſe the day 
of the return of the writ of error was paſſed, and he had not cauſed the record to be removed, and 
therefore this Court was re-enabled to award execution. Hob. 116. pl. 142. Paſch. 14 Jac. Wick- 
ſtead v. Bradſhaw. It was agreed, per Cur. and"the Attorney- general, that the bail may render 
their principal pending a writ of error, though during that time the plaintiff cannot charge him in exe» 
cution. 7 Mod. 77. Mich. 1 Anne, B. R. in thecaſe of Goodwin v. Hilton. - Ibid. 98. S. C. & S. P. 


[5. If wpon a fieri facias upon a judgment againſt B. the /heriff Gods were 
takes the goods of B. into his hands; but, before ſale ꝙ them, B. _ 2 
delivers to the ſheriff a ſuperſedeas upon writ vf error, B. ſhall have fore ſale, the 


his goods again; for no property was altered by the ſeiſure. 74974 was 
M. 17 Ja. B. between Sare and Shelton. Per Curiam. ] removed oy 


writ of error 
| into the Ex- 
cheguer - chamber, and a ſuperſedeas awarded ; and the ſheriff returned, on the fi. fa. that he had ſciſed the 
goods, and that they remained in bis bands for want of buyers; and alſo, that a ſuperſedeas was awarded 
thereupon the defendant moved to have reſtitution. But, per tot. Cur. EE the record be removed, 
and a ſuperſedeas awarded, yet fince it came not to the ſheriff before he began to make execution, as ap- 
pears by his return, a venditioni exponas ſhall be awarded to perfect it; and though the plea roll be re- 
moved, yet it ſhall be awarded upon the return of the fi. fa, which remains filed in the office. Cro. 
Eliz. 597. pl. 2. Hill. 40 Eliz. B. R. Charter v. Peter. —Cro. E. 602. Charter v. Peter is a D. P. 
—— Mo. 542. pl. 718. Hill. 40 Eliz. ſeems to be S. C. accordingly, by Popham & Gawdy, abſen- 
Abus Fenner & Clench, and that the execution is iatire, and cannot be divided. 

* If one recovers in debt, and has fi. fa. to the ſheriff to levy the debt, and defendant brings error on 


che judgment, and has ſuperſedeas to the ſheriff, ſo much goods of defendant as the ſheriff has in his 


hands by the fi. fa. before the ſuperſedeas comes to him, ſhall remain to ſatisfy the recoveror, and ven- 
ditioni exponas ſhall ifſue thereupon; but after the ſupei ſedeas comes to the ſheriff, he cannot proceed 
further upon the fi. fa. Velv. 6. Trin. 44 Eliz. B. R. Tocock v. Honeyman. 

If before the writ of error the ſheriff returns a fieri feci, & non inveni emptores, the execution is nat 
to be undone, Per Hale Ch. J. Vent. 255. Hill. 25 & 26 Car. 2. B. R. Anon. 


Though a writ of error be a ſuperſedeas in itſelf, yet, after execution begun, it ſhall not hinder it; but the 


ſheriff may go on, and on a fieri facias ſell the goods ; per Holt Ch. J. 12 Mod. 99. Trin. 8 W. 3. Anon. 


*[ 82 ] 


[6. If upon a fer: facias upon a judgment the ſheriff returns 
guod cepit bona & catalla of the defendant, and quod remanent in 
cuſtodia pro defectu + emptorts, & quod ante returnum hujus brevis 
breve de non molgſtando fuit direct quod de ulteriori executione ſuper- 


ſederet, the which writ he returned annexed to the fieri facias. 


And this writ de non moleſtando was awarded in Bank, by rea- 
ſon of a writ of error there brought by defendant; but the re- 


cord was not yet removed, eo quod the return of the writ of error 


was craſtino Aſcenſronis & non ante, and the fieri facias 15 Paſch. 
and a writ of venditioni exponas awarded. D. 1 Ma. 99. ſ. 57. 
MIL rox v. ELDRINGTON. (But it ſeems that this is not law.)] 


6 Mod. 293. Mich. 3 Anræ, B. R. incaſe of Clerk v. Withers, cites D. 99. though 2 Roll, 


— — 
＋ Fol. 492. 
— nuns 


If goods are 
taken on a 
fi. fa. and a 
writ of error 
is brought, 
and a ſuper- 
ſedeas comes 
before ſale, 
yet the ſhe- 
iff ſhall ſell. 
Per Hoit 
Ch. J. 
Abr. 491. be 


contra, and ſaid, that after ſeizure, and writ of error, and ſuperſedeas, a venditioni exponas ſhall go. 


Surmiſe. 


7. If a writ of error be brought returnable in the Exchequer- 
chamber, and it is allowed by the clerk of the errors, and ſuperſedeas 
granted, but the record is not marked by the clerk of the errors, as the 
uſe is, or + notice of it given to the attorney of the other ſide, it not 
being done becauſe it was not known who was attorney, nor the 


number-roll of the record known, by which it might be marked, yetꝰ PA. 
this is a ſuperſedeas in Jaw; ſo that if execution be awarded aft 


er 
to 


S. C. cited 
3 Lev. 313+ 
in caſe of 
Smith v. 
Cave. — 

8. C. cited 
3 Keb. 30g. 


26 Car. 2. 
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Superledeas. | 

to another county than that where the ſuperſedeas was granted, 
and is there executed, this is erroneous, and a ſuperſedeas thall be 
awarded gruia erronice emanatit. But it is not any contempt by the 
attorney of the other fide in ſuing out of the execution, he not 
having notice of the writ of error, nor the roll marked. Mich. 
1649, between MeTAaworDd and Bawn, adjudged accordingly, 
and ſuch ſuperſedeas, quia erronice emanavit, granted. ] 

8. A man is taten upon ca. fa. upon condemnation, and brought 
to the bar by the ſheriff, and prayed to be delivered from it, becanſ- 
there is aurit of error of it came to the Treaſury, as he ſhould be if 
the writ of error had been brought before the award of the capias, 
and was not delivered but ſent to the Fleet. But Priſot ſaid, 
that when the record is come up here, the juſtices may ſend for 
him to the warden of the Fleet. Br. Executions, pl. g. cites 


34 H. 6. 18. 


L 83 3 


A man was eutlawed in B. R. and brought writ of error out 
of Chancery to them the /ame term, and they were in doubt if the 
writ of error was good or not; for it was ue general, &c. And 
upon long debate it was awarded, that the party ſhall have ſuper- 


fedeas for his goods, quod capta ſecuritate gued non elongabit bona ſua, 
that then the ſheriff and efcheator cefſabunt ſeiſire bona fun, quod 


nota; and if the matter paſs for the party outlawed, ke ſhall re- 
tain his goods, and if againſt him, then the king ſhall have his 
goods. Br. Superſedeas, pl. 27. cites 4 E. 4. 43- 


10. Judgment was given in B. R. but before execution a writ 
of error was brought in the Exchequer- chamber; but the plaintif” 


in error did not bring a ſcire facias ad audiendunt errores; the de- 
fendant in error brought a ſcire facias in B. R. quare executionem 
habere non debet, and fince only a tranſcript of the record was re- 


moved by the writ of error, and the record itſelf remained here; 


he prayed execution. But by 3 juſtices, abſente the Ch. J. though 
this be true, yet B. R. cannot award execution till the matter is 
determined in the Exchequer-chamber, and then they fend back 
the tranſcript, and B. R. awards execution upon the firſt judg- 
ment; fo that the „i. fa. Mould haut been brought in the Exchequer - 


_ chamber, and the plaintiff in error would have been nonſuited 


there for this omiſſion, and then the tranfcript would be remitted 
hither, whereby this Court would be authorized to award exe- 
cution upon the firſt judgment. Palm. 186, 187. Trin. rg Jac. 
B. R. Anon. Mes | 

11. Judgment in B. R. the defendant brought a writ of error 
in the Exchequer-chamber, and the record was removed thither; 
the plaintiff took out execution, and the ſheriff levied the money. 
The defendant moved for reſtitution. After the Court had taken 


time to adviſe, Roll Ch. J. ſaid, the record being removed by writ 


of error in the Exchequer is not now before us, nor was at the 
time of the execution ſued forth; and this being after verdict and 


judgment, the writ of error is no ſuperſedeas; but ordered a 


ſeperſedeas guia erronice, &c. to ſuperſede the execution (it being 


il awarded) and to take the money out of the ſheriff's hands, 


Sty. 414, 415. Hill. 1654; B. R. Wingfield v. Valenee. 
1 12. Nota 
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12. Nota; If the rell be marked for a writ of error before execu- 
tian done, the ſheriff ſhall be excuſed for doing it before a typer- 
ſedeas delivered; but this is ſuſſicient to ſuperſede the execution; 
per Twiſden & Curiam. 1 Keb. 12. pl. 27. Paſch. 13 Car. 2. 
B. R, Anon. 


all:wance by the Ch. J. unleſs it be a7ually taken cut, is no ſuperſeleas to execution; but being taken 


83 


But, per 
Cur. the 


marking the 
rol, or pay- 
ing fees 

for a writ 
of error, or 


out, it is. But the ſheriff is not in contempt if he have no notice of it, or ſuperſedeas delivered to him. 
This was on a mation to ſet afide execution, which the Court granted, if the ſecondary reported it was 
unexecuted when the writ of error was taken out. Keb. 863. pl. 4. Paſch. 17 Car. a. B. R. Abbots 


adminiſtrator of Pickas, v. Leeck. 


Till the roll be marked, er the writ delivered unto the officer in court, a writ of error is no ſuperſedene, 
eſpecia'ly after the return of it. 3 Keb. 191. pl. 39. Trin. 25 Car. 2. B. R. Paical v.ococoea 


13. Error being brought and Served to the att, is no ſuper- 
ſedeas, by Twiſden, until it be ſhewed to the clerk of the errors, 
which is an allowance in court: and therefore if execution be done 
before it be allowed by the judge, or ſbe ved to the clerk of the errors, 
it is well done, becauſe the attorney otherwiſe would never have 
it allowed, but only ſhew it to the attorney of the other fide. 
But if he ſhew it, and“ declare his intention to have it ſpeedily al- 
lowed, there execution is ſuperſeded in the mean time; but yet 
if bail be not put in according to the ſtatute, the execution may 


Nota, per 


Cur. at cm-. 


mon lawo, if 
a writ of 
error be 
brought, and 
ſp:00ed to 
the attorney 
of the other 
fide, the 
party could 


not have 


be well done, which the Court agreed. 1 Keb. 33. pl. 89. Paſch. taken exe- 
13 f 2: BE... v. Noel 3 


rule be entered for judgment on the p. ſtea; but if he that ſhews the writ of error does 121 get it allowed 
within 4. days after, the party may ſue execution, fo if in 4 days after the all;wance no bail be put in; 
but if the partis agree 19 accept the allowance and bail together, the party cannot ſue execution; and be- 


cauſe. he had done ſo, the Court awarded reſtitution. 2 Keb. 129. pl. 84. Mich. 18 Car. 2. B. R. 


Warcop v. Pallavicine. 4 


See pl. 23. 


14. A ſuperſedeas was prayed for ſuing out execution, not- 
withſtanding /pectal bail put in (as it ought) before my Lord Ch. ]. 
in writ of error, which although it be but de bene effe, yet it is 
go0d, if no exception againſt them; and per Curiam, till over-ruled 
no execution ought to be made; the-notice of bail put in is only to 
excule the party of contempt, but et nece/ary, ſo the bail be put 
in. The Court awarded ſuperſedeas “ and reſtitution, 1 Keb. 690. 
pl. 2. Paſch. 16 Car. 2. B. R. The Dean of St. Paul's v. Capel. 


Lev. 117. 
Paſch. 

15 Car. 2. 
.. 


but not S. P. 


Nota 
pro regula, 
though the 
bail were nat 
put in withe 
in days a” 
the —— 


error brought, according to the rule of the Court, yet it is a ſuperſedeas; but the defendant ought e 


pay all the cofts and charges of the plaintiff's proceeding after the 4 days; by Twifden and Keeling, 


contra Windham, on a motion for ſuperſedeas to an execution, being executed after bail put in; but 
only de bene eſſe, and notice of it to the plaintiff, which the Court granted. Keb. 926. pl. 31. Trin. 
17 Car. a. B. R. Ranut Vo Kingſton. - * [ 84] 


15. Judgment was entered for the plaintiff, and execution taken 2 Keb. 506. / 


out, and a brit of error was brought, which was /ealed about an ad be e 
hour before execution executed. W hereupon it was moved, that the d, ng 
theriff might bring the money into the court, for that the writ of Berkley J. 
error was a. ſuperſedeas; for though the ſheriff ſhall not be in 13 
contempt, if he makes execution after the writ, if no ſuperſedeas t fore. 
be ſued out, for that he had no notice; yet the writ of error im- So where a 


mediately upon the ſealing ſorecloſes the Court, ſo that execution Heri facias 


. a , 8 was ſued ont 
made after is to be undone; of which opinion was the Cour?, a Fridays. 
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84 Superſedeas. 


the warrant and ordered the meney to be brought in, and not delivered to the 
| — * plaintiff. Vent. 30. Paſch. 21 Car. 2. B. R. in caſe of Sir Ro- 
ro the er, bert Cotton v. Daintry. | | 


a writ of 
error allowed on Saturday morning, and notice delivered at the plaintiffs attorn:y's houſe about a quarter 
ter 11 that mos ning, and execution executed before the plaintiff's attorney could countermand it, via. 
about one at Hammerſmith, Per Cur' the allowance of the writ of error with the clerk of rhe 
errors, is 2 ſuperſedeas, without notice of ſuch allewance. And though it was inſtfſted, that this exe- 
cution being taken out before the allowance of the wric of error might be executed, notwithſtenging - 
fuch allowance the execution being awarded by the Court; yet it was declared to be the ſettied opinion 
of the Court, that the allowance of a torit of error is a fuperſedeas, even where the executian iſſues be- 

„ and is executed after the allosvance thereof, without notice of it. Rep. of Pract. in C. B39, 
Mich. 1 Geo. 2. Miller v. Miller. | =, 

So where the defendant ſuffered judgment by default, and ſtaid till after execution was ſent down inta 

Derſesſbire, and then got a writ of error allowed, and ſerved the agent with the allowance thereof, and 
though it was impoſſibſe to Rog the execution in Dorſetſhire, the writ having been ſent down ſome time 
before, yet the Court fer ade rhe execution, and ordered refl;tution, and would not give the plaintiff bis 3 
BY coſts. For the allowance of a writ of error is a ſuperſedeas from the time of the allowance, though the 
. . Heriff executes the writ before notice thereof was given; and yet neither the plaintiff, nor his attorney, 
| nor agent, nor the ſheriff, were blameable for any miſconduct. Rep. of Prat. in C. B. 35. Eat. 
33 Geo. 1. Jennings v. Weſt, | 4 


16. At common law the very writ of error, eſpecially when 
| entered en record, qwas a ſuperſedeas of itſelf ; therefore, unleſs bail 
| be put in, or the defendant declares that he will not flay execution, no 
writ of error ought to be allowed until execution be awarded. 
And unleſs the party render himſelf in execution or agree, it 
ſhall not ſuperſede; per Cur. The allowance of the writ of 
error without bail was devied. 3 Keb. 169. pl. 2. Trin. 25 Car. 2. 
B. R. Hammond v. Gaap. | : 


1 
$ 
f 
' 
x 


CCE rr 


Aa: — 
* 


| 

17. A ſuperſedeas was prayed after execution executed by ſeiſure, 

and before the ſale of the goods upon 2 Rolls, 49. ſ. 5. and 1 Roll. 894. : 

there being a ri of error duly taken out before, but the clerk of the 9 

errors nat then in town, it was not allzwed. The Court inclined, t 

that the ſheriff could not ſell after ſuperſedeas ; but held, that be- 0 

| allowance the Court can take no notice of any writ of error, But 4 

i adjornatur till the ſheriff's return of ſcire facias. 3 Keb. 169. b 

| Pl. 4. Trin. 25 Car. 2. B. R. Mull v. Warren. _ : 

J If the plan- 18. After execution made out, the defendant's attorney ſhewed a ( 

i * evrit f error to the plaintiff's attorney, after which execution is b 

! writef errer done, and per Cur. it is well done, the writ of error net being 8 

[ to the other alletued with the Chief J. within 4 days after making ; but if it had 

j war whe been allowed, though the ſheriff might be excuſed of the con- 4 

j the clerk, by tempt, vet a ſuperſedeas is grantable; but per Cur. keeping a B 

| his endorfing writ of error in the pocket is of no value after the 4 days. The | 

| Jr chin Court would not undo the execution. 3 Keb. 294. pl. 23. Paſch. . 

days {which 26 Car. 2. B. R. Brittain v. Haukinſon. = 

1 Cont gives 2s a convenient time for putting in bail according to the ſtatute), “ it is no ſuperſedeas z per tio 

Hale Ch. J. Vent. 255. Hill. 26 Car. 2. B. R. Anon. 5. P. Mod 112. pl. 9. Paſch. 26 Car. 2. | Wa 

| . b 351 wy” OY | . err 

j 3Keb. 30d. 19. If writ of error bears tefte before the judgment given, and the " 
| my judgment is given before the return, it is good to remove the record, | 

i Lentball © and whenever the judgment is entered, it hath relation to the day bers 

| bens to be in Bank, viz. the firſt day in term; ſo that a writ of error re- affic 

1 -.. turnable after, will remove the record whenever the 5 * 


IQ 


WWW 
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is entered; per Hale Ch. J. Mod. 112. pl. 9. Paſch. 26 Car, 2. and fays the 
B. R. Anon, caſe in queſ- 


tion was 

that the plaintiff had judgment for ſecurity, after which the defendant came in and prayed leave to 
plead, and before the.rule is out procured a writ of error, and ſhewed it to the plaintiff, after which the 
plaintiff entered a ſecond judgment for want of a plea, and to which of theſe judgments the writ of 
error ſhould be applied was the queſtion; and per Cur. it is in the plaintiff's election to either, and ſo 


was applied to the laſt, and a ſuperſedeas thereon granted, 


A writ of error was biought rerurnable on the effoin day of Hilary Term, the final judgment was 
figned of the ſume Term the 26th of Fanuary, and the plaintiif took out execution, apprehending the 
judgment not to be removed by the writ of error. It was moved to ſet aſide the execution, for that 
the judgment relates to the eſſoĩn- day, and is a judgment from that day; and the Court will not make 
a fraction of the day, and conſequently the record is removed by the writ of error. It was anſwered 
that the judgment muſt be given before the return of the writ of error, and if given upon the return · day 
of the writ of error, it is not” removed by that writ, The Court held the record well removed, and ſet 
alide the execution with colts, Barnes's Notes in C. B. 131. Eaſt. 6 Geo. 2. White v. Morgan. 


20. A ſecond writ of error brought after nonſuit in a former is 
no ſuperſedeas; per Cur. and leave was given upon motion to 
charge the defendant in execution. Comb. 19, Paſch. 2 Jac. 2: 


B. R. Anon. , 4 | 

21. The plaintiff had a verdict in ejectment at the aſſiſes in the 8. C. cited 
long vacation; the defendant brought a writ of error, which was. N 
ellowed, and bail put in 24th October. The plaintiff afterwards on in caſe of 
27th Oftober having no notice of the writ of error entered judgment A v. Col. 
generally (which refers to the firſt day of the term), and th out 


execution teſte the firſt day of the term, and had it executed before no- 


. fice of the writ of error; but upon a motion the defendant had 
7 


reſtitution; for by ſuing the writ of error and the allowance, and 
putting in bail, the hands of the Court are cloſed, and fo the exe- 
cution void, though the ſuing it was no contempt, no notice being 
given. And though the judgment by the general entry relates to 
the firſt day of the term, (viz.) to the 23d October, and the exe- 
cution is of the ſame date, and both before the allowance of the writ 
of error, which was 24th October, yet the judgment being founded 
on the verdict given in the vacation, upon which, by the rules of 
the Court, judgment could nor be entered till the guarto die poſh, 
{viz.) till the 27th October, at which time the judgment was 
ſigned, the Court awarded reſtitution. 3 Lev. 312. Trin. 


I W. and M. in C. B. Smith v. Cave. 


22. In debt brought in B. R. the plaintiff had judgment. The 5 Med. 229. 
defendant brought a writ of error in the Exchequer-chamber, and 8. C. ac- 
the judgment was affirmed; the plaintiff ſued out a ſcire facias in — 


B. R. and had an award of execution; hereupon the defendant brought fign of the . 


error in the Exchequer-chamber tam in redditione judicii quam in ad- act of par- 
liament was 


judlicatione executionis. Notwithſtanding all this, the plainti in the t K 
original action went on and ſued out execution; and now a mo- writ of error 


tion was made to ſet it aſide, becauſe it was ſued out when there eee, 


was a writ of error depending. The Court held that a writ of the caſe; but 
error could be no ſuperſedeas to the execution, and that what the here the 
plaintiff did was well, and no contempt. Salk. 263. pl. 4. Mich. Wehr is de- 


termined, 
3 W. 3- 1 . i R. Hartop V, Holt. : and the writ 
| | of error is 
brought upon the award of execution, ſo that the Exchequer-chamber have no authority after they have 
affirmed the ficſt judgment. Comb. 393. S. C. accordingliy.— 12 Mod. 105. S. C. accord- 
tagly ; for the Exchequer chamber, by the affirmingthe firſt judgment on the former wrig of error have 
Vot. XX. Co INN | executed 


857 | Supecrledcas. 


executed their authority, and have no power to examine their on judgment. 8. C. Ld. Raym. 
Rep. 97. accordingly, and that it is privileged from any other writ of error a'ter affirmance there, or 
otherwiſe the law would de infinite and without end. And fays, * that afterwards, Hill. 8 W. 3, 
B. R. it was held in the caſe of Boxes, Ax RAWIIxSs, and May, that error in the Exchequer- 
chamber upon judgment in ſcire facias againſt bail is not a ſuperſedeas to the execution, becauſe error 
does not he there in ſuch cate. | 

*[ 86 ] | 
S.C-6 Mod. 23. A writ of error is a ſuperſedeas from the time of the allows 
82 * ance, and that is notice of itſelf, but 7 

that 2 capias 


and [2p = is returnable; and it is not executable any longer that day than 
ms dat the Court fits; ſo long as it is executable, but not executed, the 
not filed. A allowance of a writ of error is a ſuperſedeas, but not after- 


writ of error wards. Salk. 321. pl. 8. Paſch. 3 Ann. B. R. Perkins v. Wool- 

was taken | 

out before aſton. | | 

the day of 

return of the capias, but not allowed till that very day, nor any notice thereof to the plaintiff's attorney, 

and the Court ſaid, that the opinion in ſome books was, that a writ of error was a ſupetſedeas to avoid 

execution from the enſealing thereof, though not to puniſh the officer till ſuperſedeas comes to him; and 

of this opinion is Rolls. But that the law now is taken, that it is not a ſuperſedeas till notice to the 
plaintiff 's attorney, and that tie allowanee thereof is ſufficient notice, or that actual notice be before 


allowances Z 
24. Error coram vobit rgſiden. was brought on a judgment given 

in B. R. and the queſtion was, whether it was a ſuperſedeas be- 
fore it was allowed by the Court. The Ch. J. and two other 
judges were of opinion, that it would be hard that the execution 
of a judgment in this court ſhould be delayed by a writ of error 
allowed by a ſecondary; for if that ſhould be ſo, then any man may 
avoid the execution for a whole vacation, at the expence of no 
more than 1s. There is certainly ſome difference between a writ 
of error of a judgment coram nobis reſuden. and other writs of error, 
for the one is directed to the juſtices of this court, and therefore 
ſhould be allowed by the Court; but the other is directed to the 
Ch. Juſtice only. But Juſt. Eyre was of another opinion, he 
cited the caſe of Lowns and CARTER in the Ch. J. Holt's time, 
where a writ of error was adjudged a ſuperſedeat before it was al- 
kwed. It is true, there is a difference between this caſe and other 
writs of error, but the reaſon is plain, for where writs of error. 
are brought in the Exchequer-chamber, or in the Houſe of Peers, 


to reverſe the judgments of this Court, they are always directed 


to the Ch. J. alone, becauſe he is to certify the record; but 
where a writ of error coram vobis reſiden. is brought, there is 
no record certified. Beſides, there never yet was a motion in a 
court of law to allow a writ of error, becauſe it is a writ of right, 


and due to the ſubject ex debito juſtitiæ. But admitting this writ 


is no ſuperſedeas before the allowance, yet it is a good ſuperſe- 
deas after it is allowed, as this was by the ſecondary, and before- 
notice; and ſo it was adjudged in the cafe of SmrTH v. Cave, 
in which caſc an execution executed was ſet aſide, but the want 
of notice excuſed the contempt. 8 Mod. 147, 148. Trin. 


© Geo. 1724. Belt v. Collins. 
* 4 25.4 


Superſedeas, | 36 


25. A motion was made to ſet aſide an execution iſſued after Rep. of 
a writ of error allowed, and notice thereof given to the plaintiff's Ag _ 1 
attorney; it appeared that an interlocutory judgment was figned, and And adds, : 
a writ of inquiry executed in Michaelmas term laſt, and a writ of "oe, if the 
error 2was then allowed, and notice given; but the final judgment was Mans, bas 2 
not figned till after the beginning of Hilary term laſt. The Court returnable 
held the execution to be regular, the interlocutory judgment not e the fr 
being removeable by the writ of error, and the final judgment ne 
being ſigned of a ſubſequent term, was not removed, and there- which judg- 
fore refuſed to make any rule. Barnes's Notes in C. B. 130. Eaſt. 2 
6 Geo. 2. Cooke v. Harrock. | eld knw 
| | | removed the 
record, ſuch judgment having relation to the day in Banks 
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{D. 2) Enjer. In what Caſes it ſhall be a Superſe- [ 87 1 | 1; 
deas. To what Perſons. Privies or Strangers. or 


| 
8 i. FJUDGMENT was given erronice that the king ſhould ſciſe we 
a J the temporalties of the biſhop of D. and upon this the 5b:/bop Td 
brought wwrit of error, and pending this the king ſued ſcire facias againſt 14 

u R. of the provendery [prebend] of MH. and ſuppoſes the provendery 1 
* to be annexed to the temporalties, and that this voided after ; and the 1 
* other ſaid, that writ of error is yet pending of this judgment; 1 
_ and yet becauſe R. was a ſtranger to the firſt judgment, therefore | gs 
* the judgment not being reverſed, the king recovered againſt him 9 
y by award; quod nota, and fo it ſeems that writ of error is no | 8 
3 ſuperſedeas but only to privies, and not to a ftranger. Br. Error, 1 
it pl. 62. cates 21 E. 3. 29. 1 
ry | 43 
re - 1 
2 (E) At what Time. Not after a Superſedeas. ses (c. 2). K 
ae | | 1 
e, * IF a man brings writ of error in the Exchequer-chamber upon Oro. . 48. 
ob a judgment in B. R. before the judgment is entered or ſig ned 3 =” 8 
er fer judgment, and has ſuperſedeas, and after this writ of error is B. R. ſeems '£ 
or Z:ifallowed, becauſe it was brought before judgment; upon a new ” = S. C. 1 
rs, writ of error after judgment he ſhall have a new ſuperſedeas, rae? pla 5 | 
ed for the firſt ſuperſedeas and writ of error was as none and merely pear. 3 
ut. void, and then this 2d writ of error is as the firſt writ, and fo a 1 2 

10 ſuperſedeas in law. Mich. 15 Ja. B. R. betwecen rn and fas g. 6. 
= Bowes adjudged.) 1 1 8 
ht, [2. If A. recovers againſt B. in an aſſiſe en pais, which judgment SY . 8 
Tit is after affirmed in B. R. upon a writ of error brought there, and 3 1 
3 pon the writ of error brought, a ſuperſedeas of the execution is granted ſame 8. C. 1 
ore in B. R. and after B. brings a new writ of error. in parliament ; — io |. 
VEs this writ of error ſhall be a ſuperſedeas in law of the execution, «ccurion | 9 
ant for this writ is now brought in another court than where the firſt might be | 1 
in. ſuperſedeas was granted, and by the writ the hands of the judges one ot ll 

a of B. R. are cloſed. P. 12 J. B. R. between GoDsoLL and ing this weit | 
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of error, be- SHEPHERD plaintiffs, and Sir Chriſtopher Hzrpon defendant, 
or wa vg adjudged.) 9 55 | 


other time 
he has a ſuperſedeas upon the firſt writ of error, whereby the plaintiff was delayed in the exe- 


cution of his judgment in the affiſe, and therefore he ought not to be again delayed by a new 


writ of error, and cites 5 H. 5. 22, 6 H. 7. adly, This writ of error is to reverſe a judgment 
„ @ jacgm nt, and the 1 judgment being armed by the 24 judgment is mcre than a fintle 


judgment, and it ſhall be intended true; wherefoie the execution ſhall not be ſtayed, no more 


than in an artzint, All the juſtices except Coke Ch. J. held, that the writ of error itſeif is a ſuperſe- 
deas in itſelf ; for although there were a ſupe ſedeas before, that was upon another judgment, and this 
writ of error is upon another judgment, and is in debate, whether it be error or no, and until it be de- 
termined, they may not proceed to execution; and they all held that a writ of error in parliament is by 
the diſſolution of the parliament determined. Mo. 534- pl. 1122. Heydon v. Shepherd & al* 
S. C. ſays, that Haughton and Croke J. and Coke Ch. J. held that the writ of error did not lie in 
parliament to reverſe a judgment given in B. R. upon error brought there, becauſe there is a double 
judgment, and that the reverfal of the judgment given in the writ of error ſhail not reverſe the firſt judg- 
ment, but that execution ſhall iſſue upon the firſt judgment in aſſiſe; but Doderidge contra. 
Cro. J. 334. pl. 2. Heydon v. Godſalve is a D. P. Godb. 250. pl. 347. 5. C. by the name of 
Sta CxrrsToPxtr Hevpox's caſe, and there Haughton, Doderidge, and Crooke held clearly, that 
this writ of error was a ſuperſedeas in itſelf, and that upon the book of 8 E. 2. Error, 88. and 1 H. 7. 19. 
which ſays, that the juſtices proceeded to execution after that judgment affirmed in pariiament, and 
therefore ex conſequente ſequitur not before; and fo the writ ot error is a ſuperſedeas that they cannot 
proceed, but there is no precedent of it in the Regiſter but a ſcire facias, fol. 70. And the Court held, 


d if a * ſuperſedeas be once granted and determined in default of the party bimſelf, he ſhall never have 
another ſuperſedeas, but otherwiſe if it fail by net coming of the juſtices. Coke Ch. J. ſaid, that ad- 


mitting the writ of error be a ſuperſedcas for the fecond judgment, yet it is # queſtion, whether it be ſo 
for the firft, which is not touched by the writ, and whether they may grant execution upon it or not, 
and cited 13 E. 4. 4. 43 E. 3. 3. 8 H. 7. 20. and therefore the Couit adv.fed Sir Chriftopher to pe- 
tition the king for a new writ of error, and to do it in time convenient, otherwiſe they wouid award 
execution if ey perceived the ſame merely for delay, according to the caſes in 6 H. 7. & 8 H. 7. and 
the parliament being afterwards ſuddenly diſſolved without any thing done therein, execution was awarded. 
Roll. Rep 18, 19. pl. 19. S. C. accordingly. And there Coke Ch. J. faid, that if a man 
has judgment in writ of annuity, and then ſues a fcire facias and has judgment thereupon, and after- 
wards the defendant brings error upon the firſt judgment, this was a ſupertedeas for the firſt judgment, 
but not for the 2d, and fo in the principal caſe, 2 Bulſt. 159 to 176. S. C. accordingly. 


*E 88 J 


Br. Superſe- [z. If a man be nonſuited in an audita querela, he ſhall not have 


Hons W a ſuperſedeas upon a new audita querela, becauſe the firſt writ was 
—He who a ſuperſedeas in law. 24 E. 3. Audita Querela, 11.] 

is non/uited 

in an audita querela after ſuprrſedeas, and brings anctber audita guerela, he ſhall not have another ſuper- 
tedeas, per Jay, Dut Brooke ſays, it ſecms to be all one. Br. Superſedeas, pl. 23+ cites 2 H. 7. 12. 


Br. Execu- 4. A man brought writ of error and ſcire facias upon it, and 


tion, pl. 41. 5 2 . F 
2 by after is nonſuited, and then brings another writ of error and another 


—Br. Non- ſcire facias thereupon, and the plaintiff in the firſt action, who re- 
= a covered, prayed execution, and the plaintiff in the writ of error 
Ia man Prayed ſuperſedeas till the error was diſcuſſed, and had it by 
brings writ award, becauſe he had no ſuperſedeas in the firſt writ of error; and 
A your _ et by Hongate Chief Clerk, the firſt writ of error is ſuperſedeas 
dex, dag, in itſelf, and it is ſaid that it is ſo where the writ of error abates, 
ter is nn. becauſe the plaintiff is made biſhop or knight, he ſhall have other 


 Jeitid inwrit ſyperſedeas. Br. Error, pl. 55. cites 9 H. 5. 13. 


Ferrer, and 
then bring another writ of error he ſhall not have ſuperſedeas ; for he ſhall have only one ſuperſedeas. 


Er. Superſedeas, pl. 29. cites 5 E. 4. 2. S. P. per Mordant. Ibid. pl. 23. cites 2 H. 7. 12. 


Br. Ertor, pl. 140. cites S. C. per Jay and Mordant. | 
In error, the plaintiff may be nonſuited and have another writ of error, but if the party be in execu- 


tion, be fpall not have ſuperiedeas ; per Cur. Br, Ertor, pl. 140. cites 2 H. 7. 12. —— Br. Superſe- 

deas, pl. 23. cites S. C. | 
Bur per Cur. if he be not in execution nor talen, he may have ſuperſedeas in the ſecond writ of error, 

though he had ſuperſedeas, before in the firſt writ of error. Br. Superſedeas, pl, 23. cites 2 H. 7. 12. 


— Er. Era. pls 14 cites 5. C. 


8 | 3 5. Where 


* 
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g. Where a writ of error abates by death of one of the parties, Et. Superſe. 
or by demiſe of the king, he ſhall have ſuperſedeas again in a ene e 


new writ of error. Br. Error, pl. 140. cited 2 H. 7. 12. Per Jaye. abate. 
ment of 


writ of error by death of parties, or of Ch. J. or by act of Court, does not hinder but that the 2d writ 
be a ſuperſedeas; per Cur, Keb. 653. pl. 40. Hill. 15 & 16 Car. 2, B. R. Tremain v. Sands. 


6. After execution awarded, a ſuperſedeas iſſued quia improvide 
emanavit executio, but ns clauſe of reſtitution was in the ſuperſedeas; 
wherepon it was ſaid that the execution was made before the exe- 
cution was awarded. And upon that the Court awarded a new 
ſuperſedeas, with a clauſe of reſtitution reciting all the matter. 
Mo. 466. pl. 661, Paſch. 39 Eliz. Core v. Hadgill. 

7. In formedon the judgment was pronounced 16 November 18. 
and writ of error was brought, bearing te/te 27 November, and then 
allowed, and in majorem cautelam a ſuperſedeas made againſt execu- 
tions, and yet the demandant obtained a avrit of ſeiſin, bearing teſte 
9 die Octobrit before, by warrant of the judgment which was after- 
wards entered but as of oftab. Mich. being the laſt continuance z 
which being opened to the judges, and they well knowing that 
judgment was not pronounced till 16 Nov. ſo that the tenant 
could not have a writ of error before, neither ought the defend- 
ant to have a writ of ſeiſin before, for by this trick any writ of [ 8g J 
error might be defeated, as to ſaving poſſeſſion; and therefore a 
new ſuperſedeas was awarded againſt that writ of execution quia 
erronice, &c. Hob. 329. pl. 404. Clanrickard v. Liſle. 


(E. 2) Error. Superſedeas. From what Time. ee (0). 


I. TP RESPASS; the plaintiff recovered; the defendant ſued 

writ of error returnable menſe Michaelis, and after ſued ano- 
ther writ returnable 15 Martini; and becauſe it ſounded in delay of 
the plaintiff, there at the prayer of the plaintiff the Court awarded 
execution, becauſe the record was not removed, & ſie vide inde, But 
it was ſaid that as ſoon as the record is removed into B. R. the 
party may have ſuperſedeas here in C. B. to the ſheriff, to ſur- 
ceaſe execution; quod nota. But Brooke ſays, he wonders that 
their hands are not cloſed by the acceptance of the writ of error; 
for this is directed to the juſtices who erred. Br. Error, pl. 73. 
cites 6 H. 6. 7, 8. 

2. Detinue, the plaintiff has verdict for him of the thing de- 
manded, and 40s. damages, if the thing may be obtained, and if not, 
20/. damages for all, and judgment is given to recover the thing, 
and 40s. damages, and diſtringas iſſued to deliver the thing demanded 
returnable oftabis Hilarii, and at the day the fberiff returned iſſues, 
and the defendant neither came nor delivered the thing; and after the 
ath day of oftabis Hilar. comes writ of error; and the plaintiff 
prayed judgment and execution of the 201. and to have it entered 
upon the 4th day, which is before the writ of error came, and 
could not have it ; for by the coming of the writ of error the 
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hands of the juſtices are cloſed; quod nota. Br. Error, pl. 80. 


cites 22 H. 6. 41. 
12 Mod. 3. A capias was returnable the 1/t day of Hil. term, and in the 
278 2 C- afterncon of that day a writ of error was braught returnable in Cam. 
term bat Scacc. the next day. Per Holt Ch. J. It has been a vexata queſ- 


term, but 


aD.P. tio, whether the ſuing out the writ, or the notice thereof to the 
laintiff or his attorney, were what ſuperſeded the execution? 
f the writ be teſted after return of the capias, it does not ſuperſede 
it. If a capias be out, and execution thereon, and then writ of 
error, it ſhall not diicharge the execution. And the ancient opi- 
nions have been, that a writ of error is a ſuperſedeas from the 
actual purchaſing of the writ, but that the party ſhall not be pu- 
niſhed for executing it till. notice, but ſtill it avoided the exe- 
cution. 12 Mod. 501, 502. Paſch. 13 W. 3. B. R. Spurraway 
v. Rogers. | | 
4- But note, Clark the Secondary told me, that a writ of error 
was net a ſuperſedeas till a certificate taken out from the clerk of 


the errors, and /erved on the party. 12 Mod. 502. cites 6 Mod. 


430. Parker v. Woollaſton. 


[Quere if this was ſaid by Holt, 
or is a note of the reporter. 


(F) By Certiorari. Of what Thing a Certiorari 
9 85 ſhall be a Superſedeas. | | 


Lr. JF a man be bound in a recognizance to appear at the next ge- 
neral aſſiſes, and in the mean time to be of the good behaviour, 
and after the recognizance zs removed by certiorari into the King's 
1 99 ] Bench, this ſhall be a ſuperſedeas in law for the good behaviour. 
M. 37 El. B. R. by Fenner and all the Clerks. } 
Fel. 493. [2. So this certiorari thall be a fuperſedeis of his appearance at 
the affiſes. M. 37 El. B. R. by Fenner and all the Clerks, but 
2 Popham e contra. ] 


leſs the plaintiff a recognizance, in which he was bound for defendant's appearance at next aſſſe: 
2 S. 2. — otro that be brought a certiorari directed 4 — of F< delivery, * 
a delivered to them ſuch a day, and a/l:wed by ibem. Upon demurrer this plea was held ili ; for 
though the certiorari removes the recognizance, yet it excuſes not the appearance, but defendant cught 
to have appeared, and procured his appearance to have been recorded ; and for his non-appearance his 
promiſe is broke. Cro. J. 231, 282 pl. 2. Trin. 9 Jac. B. R. Roſſe v. Pye.——Yelv. 207. 8. C. 
adjudged that the action lies; for though the certiorati be the command of the king, yet the pur- 
chafing it is the act of the defendant, who cannot by a fleight ſave his recognizance. And this was 
the opinion of the whole Court. Bufſt. 155, 155. S. C. adjudged. And though the certiorari 
ties up the hands of the juſtices, yet they might very well have enteted his appearance. 2 Hank. 
PL. C. 294. cap. 27. f. 65. cites S. C. And the Setjeant ſays that this opinion ſeems to be ſupported 
by the better authority, and that the opinion in Roll above would be highly inconvenient. 


3. If juſtices of peace receive a certiorari, all that which they do, 
offer is without warrant, but all which the ſheriff does after upon 


ir warrant before, it nat erroneous; and yet their negligence is 


puniſhable by attachment as contempt. Mo. 677. pl. 921. Hill. 
44 Eliz. B. R. Prince v. Allington. | 
If a cerfio- 4. Stat. 21 Fac. cap. 8. ,. 5 & 6. Whereas inditments of riot, 


2 * forcible entry, or afault and battery feund at the quarter-ſeſſions, are 
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enen removed by certiorari, all ſuch writs of certiorari ſhall be delivered jufice: of 
at ſome quarter-ſeſſions in open court; and the parties indifted fhall, Fro 061408 
before allowance of ſuch certioraries, become bound unto the proſecutors dittment 

in 1ol. in ſuch ſureties as the juſtices ſhall think fit, with condition to , _— _ 
pay to the proſecutors within one month after conviction, ſuch caſtr as pa — 
the juſtices of peace ſhall allow; and in default theregf it ſhall be lawful ly * 
for the juſtice to proceed to trial. —.— 
removed. The 21 Jac. 1. cap. 8. does not extend to inditments of felony, but only to leſſer acts againſt 
the peace, as riots, treſpaſs, forcible entry, and the like: they may pro ced in theſe caſes, notwith- 


ſanding ſuch pertiorari, if he that ſues out ſuch certiorari does not enter into a recognizance with ſure- 
ties, to proſecute it with effect, and to pay coſts to him againſt whom the treſpaſs was committed, if 
the defendant does not prevail. Jenk. 181. pl. 64. | 

Two men and their wives indicted upon the ftatute of forcible entry, brought a certiorari to re- 
move the indictment into B. R. Some of them refuled to be bound to proſecute according to the ſtat. 
of 21 Jac, cap. 8. and therefore, notwithſtanding the certiorari, the juſtices of peace proceeded to the 
trial, It was reſolved, that whereas the ſtatute is (the parties indicted, &c. ſhall become bound, &c.) 


That if one of the parties offirs to find ſureties, although the others will not, yet the cauſe ſhall be re- 


moved; for the denying of one, or any of them, ſhall not prejudice the other of the benefit of the cer- 
tiorari which the law gives unto them; and the woman cannot be bound. Mar. 27. pl. 63, Trin. 


15 Car. Anon. t 
And it was farther reſolved, that where the ſtatute ſays, that the parties indicted ſpall be bound in the 


ſum of 101. with ſufficient ſureties, as the juſtices of the peace ſhall think fit ; that if the ſureties be 
_ 10 l. the juſtices cannot refals them, becauſe the ftatute preſcribes in what ſum they ſhall be 
bound. Like zo the caſe of commiſſion of ſewers, 10 Rep. 140. a. that where the ſtatute of 3 H. 8. 
cap. 5. enables them to ordain ordinances and laws according to their wiſdoms and diſcretions, that it 


ought to be interpreted according to law and juſtice. Mar. 27. pl. 63. Anon. 
And here it was farther reſolved, that after a certiorari brought, and tender of Sufficient ſureties, ac- 


cording to the ſtatute, all the proceedings of the juſtices of peace are coram non judice. Mar. 27, 
pl. 63. Anon. 


5. A certiorari was ſued out here, and not delivered to the juſ- 
tices before they had awarded reſtitution on the ſtatute of forcible 
entry 8 H. 6. but before any reſtitution was actually made upon their 
warrant, And by Twiſden, the hands of the juſtices are cloſed by 
the iſſuing of the certiorari, though they be not in contempt for 
what they have done before the delivery of it, but they ought to ; 
have awarded a ſuperſedeas immediately upon the receipt of the 
certiorari, and becauſe they did not, the party had a reſtitution 
niſi. 1 Keb. 93. pl. 79. Trin. 13 Car, 2. B. R. The King v. 
Spelman. | 1 | | 


(G) What Certiorari ſhall be a Superſedeas. How [C 91 ] 
the King may grant. | 


LI. D 8 El. 253. 98. the queen granted the cuſtody of the This ſeems 
heir of Kniveton to Cordel ; Kniveton being ſeiſed in 95 
fee of land held in capite, conveys it to the uſe of himſelf for life, z, 1 
remainder to C. his feme in tail, remainder over to the right heirs 
of him and his wife. And the queen granted to the ſaid Cordel 
euſtodiam omnum terrarum & tenementorum heredi prædicto deſcenden- 
tium ſeu pertinentium ut ſilio & heredi dicti Kniveton. Per conſilium 
wardorum, grantee ſhall have the ward of the body [and] mar- 
riage of the heir by the firſt words, wardſhip being ſaved by the 


ſtatute for alienation to his feme. But the grantee ſhall not have 
H 4 1 the 
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the lands which appertain to the queen, becauſe the grant is of 
lands which deſcend from Kniveton. ] | | 


. | R 1 
—— (H) By * Audita Querela. 
And ſee | | | 
8 [. FF a man bound in a fatute merchant be taken in execution, and 
audita querela, he ſhall have a ſuperſedeas fer his body; for this 
does not diſcharge the body abſolutely, but only for the time; ſo 
that he may better proſecute the ſuit; for he ſhall be in execution 
again, if his audita querela does not aid him. M. 5 Ja. B. be- 

tween WHiDNER Axp Coxvrss, per Curiam adjudged.] 
[2. But in the ſaid caſe no ſuperſedeas ſhall be granted fer the 


land and gozds, becauſe they cannot grant a ſuperſedeas after the 


execution ſerved and executed. M. 5 Ja. B. between WHIDNER 
AND CONYERS adjudged.) | 


[3. But upon an audita querela before execution had, a ſuperſe- 
deas may be granted, as well of the /and and goods as of the body. 
= . B.] | 
Br. Superſe- [g. An audita querela wpom a flatute, ſhall be a ſuperſedeas in 
ceas, pe 15. law of the execution upon it. 24 E. 3. Audita Querela, 11.) 


cites24 E. 3. 

S. C. The cenuſe: of a ſtatute-aple purchaſed part of the land, and the plainiiff another party 
and yet be furd out exerution, and cauſed the land of the plaintiff to be extended, and delivered to him in 
execution. This was held to be a good cauſe for an audita querela. Then a ſuperſedeas was moved 
for to ſtay execution; for though the lands were extended, yet they were not delivered by liberate. 
The Court doubted, becauſe it was on a ftatute-ſtaple, which was not returnable in this Court, but in 
Chancery; but it might well be upon a ſtatute- merchant, that being always returnable in this Court. 
But the prothonotaries ſaying, that it well lies in this Court in this cafe, and that a ſuperſedezs ſhould 
be awarded, as it was in Lord DupLzyY's caſe, and that divers other precedents accorded therewith, the 
Court afterwards reſolved, that it well lay here, and a ſuperſedeas was thereupon awarded, Cro. E. 364. 
pl. 27. Mich. 36 & 37 Eliz. C. B. Charnock v. Sir Tho. Gerard. 


Note, thatz [g. In an audita querela, if there be any ground for it of record, 


eee der wer or in writing, the plaintiff ſhall have a ſuperſedeas to ſtay execu- 
not have a tion againſt him; but otherwiſe it is, if it be but only matter in 
ſuperiedeas fact, though the matter for which the execution was ſued was uſu- 


u - a 
2 —— riaus, or upon an eſcape. P. 10 Ja. B. between Mosrod and 


wnleſs it be PARRY, per Curiam. ] 
= a ſpecialty ; but he ſhall have an audita querela upon a ſurmiſe, if he put in bail, &c. but not 2a 
ſuperſedeas. Cook Ch. J. adviſed every ſtudent to take notice of that; and after in many caſes it was 
ruled accordingly, Noy, 145- Anon. 

+E. chtained a judgment againft >. and had ſati. fact an upon it, and gave a releaſe to the defendant ; 
yet afterwards takes out a tapias ad ſatit faciendum againſt him, whereupon he brings his audita querela, 
and moves the Court, that he may have a ſuperſedeas to the capias ad ſatisfaciendum. The Court de- 
fired to fee the releaſe, and upon view thereof the rule was, that the party ſhould procced in his audita 


querela ; but faid, they wouid grant no ſuperſed:as, becauſe the releaſe was ambiguous, Sty. 294+ Trin. 


1661. Pickering v. Emma. | 


11924 


6. If a man be nonſuited in a writ of error, or audita querela, 
once, he ſhall not ever after have ſuperſedeas or audita querela 
to be a ſuperſedeas for him, but writ of execution may be exe- 
outed upon him; for the firſt writ is a /uper/edeas in itſelf, but the 
other, which is purchaſed after the nonſuit, is not a ſuperſedeas 


in itſelf; per Hobard. Br. Superſedeas, pl. 37. cites 6 H. 7. 16. 
| 7. Pending 


his land extended, and liberate awarded, and after he brings 


. GENE WEIOY 


7. Pending an action brought by an adminiſtratrix, the ſen of the 
inteflate, by covin between the debtor and him, obtained other let- 
zers of adminiſtration to be granted to the feme and him jointly, with- 
out any notice taken of annulling the former ; and then, after judge 
ment, he releaſed to the debtor all demands and executions. But the ad- 
miniſtratrix ſued to execution, and thereupon the debtor brought 
an audita querela with a ſuperſedeas in it ; and whilſt that was 
depending, the 2d adminiſtration was repealed, and the repeal 
pleaded in bar to the audita querela, and adjudged againſt the 
plaintiff. D. 399. pl. 46. Hill. 17 Eliz. Anon. 

8. Mainpernors were in action of debt for damages and cofts; and 
ſcire facias iſſued de debito & dammis, and judgment was given 
againſt the mainperners; and now a ſuperſedeas, quia erronice, 
was moved for, becauſe after execution made; for they were not 
ſureties for the debt. Doderidge J. told them, they were put to 
their audita querela. 2 Roll. Rep. 431. Trin. 21 Jac. B. R. 
Cole v. Varnon. | | 


(I) | By Habeas Corpus. 


Lr. IN an action upon the caſe in an inferior court, if after iſſue S. C. cited 


joined, a habeas corpus to remove the body and cauſe is ber arg ton 
delivered by the defendant in the court there, and pays the fees for 1. — fod. 
allowance of it there; and yet after they proceed there to try the of Croſs v. 
iſſue, and thereupon a verdict and judgment given, this is error, eee e 
and in writ of error it may be aſſigned for error; for the habeas I Ellis . 
corpus was a ſuperſedeas in law. Trin. 8 Car. B. R. between v. Johnſon, 
Jonxsod and El. LIs, adjudged in writ of error, and judgment 5,8. 2 
given in Maidſtone reverſed accordingly.] | — 3 
| was objected 
not to be error, becauſe the habeas corpus was not alledged to be upon record, and fo the error aſſigned 


not triable. 


2. Debt was brought in an inferior court upon a bond of 2001. nat 
made within the juriſdiction, After iſſue joined a habeas corpus was 
awarded thither to remove the cauſe ; but they proceeded not- 
- withſtanding, and the judge of the court was an attorney only, 
and not an utter barriſter. And it was reſolved, that after the ha- 
beas corpus delivered, the proceedings were ill, and not war- 
ranted by the ſtatute 21 Jac. cap. 23. And the proceeding after 
to trial and judgment were alſo void, and thereupon a ſuperſedeas 
was awarded; and the judges of B. R. being informed thereof, 
agreed, that their courſe in B. R. was to diſallow proceedings in 
an inferior court, after an habeas corpus delivered, unleſs it were 
a cauſe ariſing in the vill or corporation. Cro. C. 79. pl. 1. Mich. 
3 Car. C. B. Clapham's caſe. | | 

3. Per Cur' if a habeas corpus be directed to an inferior court, [ 93 J 
returnable 2 days after the end of the term, yet the inferior court 
cannot proceed contrary to the writ of habeas corpus. North 
cited the caſe of STarLEs, ſteward of Windſor, who hardly 
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eſcaped a commitment, becauſe he had proceeded after a habeaa 


corpus delivered to him, (though the value were under 51.) and 


3 Bulft. 96. 
I. © 8c- 
cord ingly. 
—— — oll. 
pl- 10. S. S 
and judg- 
ment for the 
plaintiff, by 
the aſſen 


t 
Coke, Croke, 


and Dode- 
ridge, 
Haughton 
ſaying no- 
ching · 


would not make a return of it. 1 Mod. 195. pl. 27. Hill. 
26 & 27 Car. 2. in C. B. Haley's caſe. ; 


(K) After an Arreſt, 


1. IF a man purchaſes ſuperſedeas, and is taken by capias by 
| the ſheriff in the ſame ſuit, before that the ſuperſedeas comes to 
the fheriff, but the ſuperſedeas is delivered to the ſheriff before the 
return of the capias, and after the ſheriff returned cept corpus, 
there the ſuperſedeas ſhall not ſerve; contra if the ſuperſedeas 
had been delivered to the ſheriff before the writ ſerved by the 
arreſt. Br. Superſedeas, pl. 36. cites 19 H. 6. 43. 

2. If a man is arreſted at the ſuit of the ting, he ſhall not have 
ſuperſedeas in C. B. per Babb. quod tota Curia conceſſit. Br. Su- 
perſedeas, pl. 1. cites 9 H. 6. 44. | 

3. It was moved, that the ſheriff though he has a ſuperſedeas, 
yet is not bound, upon pain of falſe impriſenment, to allow 
thereof; but may return the writ and the priſoner with the 
ſuperſedeas, and the Court may diſcharge him; and therefore 
there is difference where the arre/t is before the ſuperſedeas, and 
where after; for that it is unlawſul in the laſt, but not in the 
firſt caſe, and cites 2 H. 7. 19. 19 H. 6. 43. 9 E. 4. 3. But all 
the Court held, that the ſuperſedeas was as good cauſe to diſ- 
charge him, as the firſt proceſs was to arreſt him, and he muff 

it at his peril; and in regard he has not done it, he is 
chargeable with falſe impriſonment ; and the . him in 
priſon is a new caption, and he may well declare of caption 
and impriſonment. Cro. J. 379. Mich. 13 Jac. B. R. Withers 
v. Henley. | 


(L) Out of what Court. 5 


I. IN falſe impriſonment the defendant was condemned, and ca. ſa. 

] e it iſſued . county of O. and another ca. ſa. 
& exigent upon it iſſued in the county of E. and therefore he came 
into the Chancery, and had fuperſedeas upon mainprize of 400 
marks, and for fine of the king; and another ſuperſedeas to the 
Juſtices of Bank to ſurceaſe. And by ſome this ſuperſedeas is 
contrary to law. But Finch. ſurceaſed, becauſe it came out of a 
higher court; and ſo there was no further proceſs. Br. Super- 
ſedeas, pl. 5. cites 15 E. 3. 19. | 

2. In debt the plaintiff recovers upon an obligation in C. B. and 
the defendant brings writ of error in B. R. and pending this the firſf 
plaintiff brings writ of debt in London upon the ſame obligation; the 
defendant ſhall have ſuperſedeas in B. R. and not in C. B. 
Br. Superſedeas, pl. 11. cites 11 H. J. 73- 


3- Where 


Superſedeas. 


3. Where a void office is adjourned into the Exchequer-chamber, 
and there argued and found void, ſuperſedeas ſhall be awarded 
in the Exchequer-chamber, and rehearſing the patents granted to 
the patentees, and that they ſhall not intermeddle ; quod nota. 
Br. Superſedeas, pl. 30. cites 5 E. 4. 7. | | 


4. If an accountant in the Exchequer be impleaded in C. B. the 


Exchequer may ſend ſuperſedeas to them to ſurceaſe. Br. Super- 
fedeas, pl. 38. cites 9 E. 4. 57. 


5. And if he be impleaded in B. R. thoſe of the Exchequer 


quill ſhew the record of account, &. for they cannot make ſuper- 
ſedeas to the king; for there the pleas are held coram rege, and 
not coram juſticiariis, and he ſhall be diſmiſſed. Br, Superſe- 
deas, pl. 38. cites 9 E. 4. 57. 

6. A man ſued in court chriſtian, and the other obtained pro- 
bibition, and notwithſtanding the other ſued forth and got capias and 
excommunicatum againſt his adverſary, by which he ſurmiſed this 
matter in court of Bank, and prayed ſuperſedeas. Thorp bid 
him go to Chancery; Morrice ſaid, the Chancery cannot grant it, 
as long as this court is open. Thorp ſaid, this is true; and 
thereupon he granted the ſuperſedeas. Br. Superſedeas, pl. 13. 

7. C. B. after execution awarded, and writ of error delivered 
there, may award a ſuperſedeas before execution executed. 
Jenk. 93. pl. 80, | 


(M) In what Caſes and Actions. 


1. AON againſt W. N. where there were 2 of the name, 
| and * . N. appeared, and prayed, that the plaintiff count 
againſt him ; and the plaintiff ſaid, that he is another of the ſame 
name, and not the defendant; by which the plaintiff had another 
proceſs againſt the defendant, and the other had writ that he 
ſhould not be grieved, and that the ſheriff ſhould not take him 
which was a ſpecial ſuperſedeas as it ſeems, and the diverſity of 
the names was alſo put in the proceſs. Br. Superſedeas, pl. 35. 
cites 21 E. 3. 35. | 

2. A man diſtrained 2 ſheep, and the owner brought replevin ; 
and the defendant by covin affirmed plaint in court of franchiſe 
againſt the plaintiff, zo the intent to have thoſe goods attached, fo 
that they ſhould not be replevied; it was ſaid the plaintiff ſhall not 
have ſuperſedeas for the chattels, but for his perſon ; but, per 
Laicon, he ſhall have ſuperſedeas for both. Br. Superſedeas, 
Pl. 34. cites 16 H. 4. 8. | 

3. Treſpaſs upon the caſe againſt the biſhop of Lincoln for 
claiming the plaintiff as uillein, they were at iſſue; and pending this 
the temporalties of the biſhop were ſeiſed into the hands of the king, 
by which came writ to the juſtices rehearſing all the matter, and 
commanding them quod non procedant rege inconſulto, by which 

the juſtices ceaſed z quod nota. For if the plaintiff be willein 
he is parcel of the manor to which, &c. and ſo a loſs to the 
king, Br, Superſedeas, pl. 40. cites 2 R. 3. 13. 

4. It 
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94 -Superledeas. 

4. It was held for law, that in writ of attain? a man ſhall not 
have ſuper/edeas to diſturb execution; for the verdict ſhall be in- 
tended true quouſque, &c. Contra in writ of error; for it may 
be intended that error is, &c. Br, Superſedeas, pl. 24. cites 


5 H. . 22. 
5. And, by ſome, ſuperſedeas does not lie upon certificate of afſiſe, 
for the ſame reaſon, quære inde. Br. Superſedeas, pl. 24. cites 


2195 ] 5 H. 5. 22. 


=o | 6. But upon writ of audita querela, ſuperſedeas lies to flay execu- 
audita que- fim. Br. Superſedeas, pl. 24. cites 5 H. 7. 22. and 32 H. 8. 


rela to avoid * accordingly; and that the Regiſter, which gave ſuperſedeas there, 
2 is not law. | 
Ratute-merchant, he ſhall have a ſuperſedeas to the ſheriff not to do execution, hanging the plea, &c. 
F. N. B. 240. (A) cites Regiſt. 113. 


F. N. B. 7. A ſuperſedeas lies not to take a man on an excommunicats 


2 9 capie nde; or if he be taken, that then he deliver him donec 
Regiſter, 6. placitum dicti attachiamenti fuerit diſcuſſum, &c. F. N. B. 64. 
S (D)- 
Court was 

moved to ſuperſede a torit de excommunicato capierd», for that it was too general. It was inſiſted upon, 
that the motion for the ſuperſedeas was made tov early, the ſheriff not having returned the writ z and 
cited 1 Sid. 18. Parker Ch. J. ſaid, if the Court of B. R. cannot grant a ſuperſedeas before the re- 
turn, the confequence will be, that a ſubject may for a long interval of time, viz. between the delivery 
of the writ to the ſheriff and his return, be wrongfully deprived of his liberty, without poſſibility of ra- 
dreſs. In fact, theſe writs have not been ſuper/eded before their return; but J ſee no reaſon why they 
may not. A ſuperſedeas was granted accordingly. 10 Med. 350, &c. Hill. 3 Geo. 1. B. R. King 
*. , 


8. Superſedeas lay in a nativo Zabendo, See F. N. B. 77. (C), 
). | | : 
| — If a man be ſued, and a capias or exigent be awarded againſt - 
him, he may by his friend ſue forth a ſuperſedeas out of the 
place where the capias or exigent was awarded againſt him, or 
out of the term he may ſue forth a ſuperſedeas out of the Chan- 
cery directed to the ſheriff, that he take ſureties of him, and 
to appear at the day, &c. and that he let him at liberty, or he 
may find ſureties in the Chancery to appear at the day of the re- 
turn of the capias or exigent ; and upon this he ſhall have a 
ſuperſedeas to the ſheriff, that he let him go, if he have ar- 
reſted him thereupon, and if he have not arreſted him, that 
then he do nat arreſt him, but ſuffer him to go in peace. 
F. N. B. 236. (A). | | 
F. N. B. 81. 10. If one ſues a /upplicavit out of Chancery to arreſt another, 
(A) S. F. to find ſureties of peace, the defendant who is arreſted may have 
ſuperſedeas in Chancery to the ſheriff, commanding him not 
i | to arreſt him. F. N. B. 238. (E). | | „ 
| F.N.B.39. 11. In a court-baron, or any other court, as in London, in 
| S. P. vꝓrit of right, if the tenant wouches a foreigner to warranty, the 
| tenant who vouches ſhall have a writ of ſuperſedeas directed 
114 to the Court, to ſurceaſe the plea until the warranty be deter- 
11 mined. F. N. B. 239. (A) cites the Regiſter, 5. 11. & 13. 
1 12. It lies upon a writ of homine replegiando. F. N. B. 239. 
114 (C) cites Regiſt. 79, 80. fy” 2 
| 13. If 


Superſedeas. 


13. If treſpaſs vi & armis be brought in the county, a ſuper- 
ſedeas lies to the ſheriff, &c. where the plea is holden, reciting 
that a plea of treſpaſs vi & armis ſhall not be held in a leſs 
court than before the king, or other juſtices by his command. 
F. N. B. 239. (D) cites Regiſt. 111. 

14. If an order or rule be made by the Court, that execution 
ſhall not iſſue, or if judgment be entered before it be pronounced, 
although execution be executed, in theſe caſes it ſhall be ſet 
aſide by a ſuperſedeas quia improvide emanavit. Jenk. 93. pl. 80. 

15. If the plaintiff in a writ of error be nonſuit, or does not re- 
move the record before the day of the return of the writ of error, 
er if there be too long a day between the leſte and the return of the 
writ of error, no ſuperſedeas ſhall avail in theſe caſes, becauſe 
of the manifeſt delay of juſtice. Juſtitia non eſt neganda non 
differenda. Jenk. 93. pl. 80. Er 

16. It was reſolved by all the judges, that error is a ſuper- 


95 


ſedeas to the writ of inquiry. Mar. 89. pl. 142. Paſch. 15 Car. 


Anon. 


(N) For what Cauſes. 


1. DE BT againſt 2, the one war at the exigent, and the other 

at the diſtreſs, and he at the diſtreſs came and demanded 
the plaintiff, and he did not come, and was nonſuited; by which 
the other had ſuperſedeas omnino, becauſe nonſuit againſt the 
one in action perſonal, is nonſuit againſt both. Br. Superſedeas, 
pl. 6. cites 1 H. 4. 4. 

2. Treſpaſs vi & armis in B. R. againſt T. S. who pleaded not 
guilty, and was found guilty, and the plaintiff had judgment; and 
for the king capias pro ſine was awarded againſt the defendant, 
and after exigent for the king iſſued againſt the defendant, and 
when 3 counties were paſſed the king ſent privy ſeal to the juſtices 
of B. R. for the defendant rehearſing the matter, commanding 
them to ſurceaſe to make proceſs for the king; and that if they 
had made proceſs, that they ſhould make ſuperſedeas; and yet 
the plaintiff prayed agus for the king, and the defendant 
contra, and prayed ſuperſedeas; and upon good argument, in the 
end he had ſuperſedeas ; quod nota, upon privy ſeal 3 for though 
the fine of the king aroſe upon the ſuir of the party, yet pending 
the proceſs not ſerved, the king may ceaſe his own proceſs at 
his pleaſure; for the party ſhall not. compel the king to ſue 
againſt his will, but if he was talen by the proceſs, the king ſhall 
not ſet him at large till the party be ſatisfied; for per omnes, the 
Plaintiff may take this for his execution, if he will. Br. Super- 
ſedeas, pl. 26. cites 4 E. 4. 16. | 

3. Superſedeas quia erronice emanavit awas in debt again 3 by 
ſeveral pracipes, and execution is againſt the one enly. Br. Super- 
ſedeas, pl. 28. cites 4 E. 4. 39. and 5 E. 4. 4. 


[96 ] 


Br. Execu- 


tions, pl. 96. 
cites S. C. 


— So where 


debt is 


againſt 4, upon one and the ſame obligation, and 2 are cerdemned by default, and execution is ſued againſs 
them, they ſhall have ſuperſedeas quia erronice, which manner of ſugerſed:zs ſhall not iſſue but only 


pen @ recard ; quod nota, Ibid. cites 5 E. 4+ 3. 


4. If 
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Superkedeas. 


4. If indiftment be inſufficient, the juſtices ex officio, by the inform 
ation ſhall ſend ſuperſedeas. Br. Superſedeas, pl. 30. cites 5 E. 4.7, 
5. Ss if exigent be awarded where no exigent lies, Br. Super- 
ſedeas, pl. 30. cites 5 E. 4. 7. | | 
6. In aſſiſe it was ſaid, that if diem clayfit extremun iſſues, and 
after /uperſedeas comes to the eſcheator to ſurceaſe, this had been 
adjudged void; for the diem clauſit extremum is the ſuit of the 
party, and by other way he cannot have his land; and there- 
fore he ſhall be delayed of his ſuit; and the ſtatute of 2 E 3. 
Cap. 8. wills, that by the great ſeal nor the petit ſeal, the 
juſtices ſhall not ſurceaſe to do right: but quære if the ſuperſe- 
deas ſhall not be allowed againſt the diem clauſit extremum ? it 
ſeems that it ſhall. Br. Superſedeas, pl. 25. cites 5 E. 4. 132. 
7. In replevin the ſheriff returned quod averia elongata ſunt, and 
endant appeared, and netwithflanding withernam was awarded, 
which was erroneous, by reaſon of the appearance of the de- 
fendant, by which ſuper/edeas iffued to the ſheriff to ſurceaſe, &c. 
and if he had taken them to re-deliver them to the defendant, 
and the ſheriff returned that before the ſuperſedeas came, he had de- 


Tivered the beafts of the defendant ta the plaintiff in withernam ; and 


he went to the plaintiff to have re-delivery, and he efloigned 
them; and the defendant appeared and pleaded that he did not 
take the beaſts, and prayed withernam, &c. Br. Superſedeas, 
pl. 32. cites 7 E. 4. 15. | | 

8. A. has judgment in debt againſt B. and a ca. /a. againſt him; 
B. is taken by force of it; his attorney informed the Court that he 
bad a writ of error in this caſe before the execution executed, which 


[97] writ of error he had not with him at the time of the execution. 


B. was committed in execution, ut ſupra; for B. ought to have 
delivered the writ of error before the capias was awarded, or after it 
was awarded, and before execution to have a ſuperſedeas. By the juſtices 
of both benches. Vigilantibus ſubſerviunt jura. Jenk. 92. pl. 80. 

9. A. has a ca. /a. againſt B. B. has a ſuperſedeas thereto in his 
pocket; B. is talen upon it by the ſheriff, and immedialely delivers the 
ſuperfedeas to the ſheriff, this ſhall diſcharge him from execution. 

uz fiunt incontinenti, ineſſe videntur. Jenk. 92. pl. 80. 

10. Though the ſtatute 3 Fac. cap. 8. be general, yet it ir 10 be 
intended in ſuch caſes where it is again the party himſelf upon his 
obligation, or in caſe where the judgment is general againſt the execu- 
tors: but where the judgment is ſpecial, that it ſhall be of the 
goods of the teſtator, and damages only de bonis propriis, it is 
not reaſonable, nor is it the intent of the law that the party ſhould 
be inforced to find ſureties to pay the intire condemnation with 
his own goods. And according to this difference Coke ſaid it 
had been ruled in C. B. when he was there. And Man the ſe- 
condary ſaid, that the precedents of this Court ever ſince the 
ſtatute made were, that a ſuperſedeas had been allowed upon 
a writ of error brought by the executor or adminiſtrator. Cro. J. 350. 
pl. 2. Mich. 12 Ja. B. R. Goldſmith v. Phat. 

11. Upon a verdi& a rule was given for judgment upon the 
Thurſday, and upon Saturday after the plaintiff died. A writ of 
5 | Error 
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Superledeas. 

error was moved for, becauſe, as was ſaid, the party died before 
judgment, inaſmuch as of courſe after verdict and rule for judg- 
ment there are 4 days to move in arreſt, and ſo he died before 
judgment abſolutely given, and moved the Court for a ſuper- 
ſedeas. It was agreed to be in the diſcretion of the Ch. J. ex officio, 
zo allow a writ of error ; but becauſe it was a cauſe of great con- 
ſequence he took the advice of the Court, and it was agreed, 
that a writ of error is a ſuperſedeas in itſelf, yet it 1s good to have a 
ſuperſedeas alſo; and if the writ of error had been allowed, the 


Court could not deny the party a ſuperſedeas. But becauſe the writ 


of error was not allowed, and alſo becauſe no error appeared to 
the Court, for where judgment is entered this ſhall relate to the 


time of the rule given, it was reſolved that no writ of error ſhould _ 


be allowed, nor any ſuperſedeas granted. Poph. 132, 133. Mich. 
15 Jac. B. R. the Earl of Shrewſbury's caſe. 

12. D. acknowledged a ftatute-merchant at Glouceſter in 3ool. 
and the ſtatute did not limit any day of payment, and yet an extent 
was ſued, and upon motion a ſuperſedeas was awarded; for that 
it is no ſtatute, becauſe they had not purſued the authority given 
by the ſtatute; for the ſtatute of Acton Burnell, 11 E. 1. ſays, 
it the debt be not paid at the day, &c.. And though debt upon 
an obligation is payable preſently, if the day be not expreſſed, yet 
here the ſtatute appoints a day certain. Hutt. 42. Mich. 18 Jac. 
Davie's caſe. 

13. A. had judgment againſt B. who paid part of the money, 
and A. acknowledged ſatisfaction of ſo much; and then they 
agreed, that if B. did not pay the reſidue by ſuch a day, then it ſhould 
be lawful for A. to take out execution againſt B. without ſuing any 
ſcire facias, though after the year. The money was not paid at the 
time, and execution being taken out without a ſcire facias, a 
ſuperſedeas was moved for, becauſe the writ improvide emanavit, 
&c. And the Court held it good cauſe to diſcharge him, but faid, 
it was in their diſcretion to grant a ſuperſedeas, or put the de- 
fendant to his writ of error. Win. 100, 101. Mich. 22 Jac. 
C. B. Hickman v. Fiſh. | | 

14. The defendant was taken in London on a. ca. ſa. by a bailiff 
of Middleſex, and thereupon moved for a ſuperſedeas, for that the 
arreſt was falſe. 'The Court agreed, that a ſuperſedeas cannot 
be granted quia executio erronice emanavit, which it did not, 
becauſe the execution was well granted, and if it be returned by the 
ſheriff generally, it ought to be intended well ſerved, though 
affidavit be made to the, contrary; but a habeas corpus was 
granted. Het. 30, 31. Trin. 3 Gar. Mrs. Row's caſe. 

15. In caſe for words ſpoke in London, the defendant juſtified for 
a matter ariſing in Suffolk; the plaintiff replied, de injuria ſua pro- 
fria, and upon iſſue procured. a ſcire facias to Lenden. A ſuper- 
ſedeas was moved fir and granted, becauſe the venire facias 


ought to have iſſued in Suffolk; and the prothonotaries ought to 


enter upon the roll ideo præceptum eſt vicecomiti Suffolk, Litt. 
Rep. 314. Mich. 5 Car. C. B. Harvey's caſe. 
| 16. When 


Ig 


—— DI 


if 
2 


2 
— 


— — — ͥ — —üä4—ů ce > — — 
4 
e none tor ane rate 


n — 


A — 
ws , 
1 


g8 


Superledeas. 


16. When a procedend» unduly vel improvide emanavit, it is ufual 


to grant a ſuperſedeas, but becauſe in the principal caſe the pros . 


cedendo was well awarded, the whole Court denied to grant a 
ſuperſedeas. Cro. C. 486, 487. pl. 11. Mich. 13 Car. B. R. 
Bower v. Cooper. | | 

17. The Court was moved, that a writ of error was brought to 
reverſe a judgment, and that it was received and allowed, and not- 
withſtanding which, the plaintiff took out execution, and thereupon 
it was prayed for a ſuperſedeas to ſuperſede the execution, and for 
an attachment againſt the party for his contempt to the Court. 
It was urged, that the writ of error was not duly purſued becauſe 
the roll war not marked, and therefore the party might well take 
out execution. But Roll Ch. I. anſwered, that the writ was well 
eee . though the roll were not marked; yet if neither the roll 

marked, nor notice given to the attorney on the other ſide of 
the bringing the writ of error, if the party proceed to take out 
execution, it is no contempt to the Court; otherwiſe it is a con- 
tempt: and it is the duty of the clerk of the errors to mark the 
roll and not the attorney's, and therefore take a /uper/edeas guia 


improvide emanavit to ſtop execution. Sty. 159, 160. Mich. 1649. 


Mercer and Rule. | 
18. A peer was arreſted by a bill of Middleſex, and in cuſtody of 
the 1 of B. R. and thereupon moved for a ſuperſedeas; be- 
cauſe being a peer he ought not to be arreſted. The Court di- 
rected him to plead his privilege, and ſaid, they could not take 
notice thereof upon a motion. Sty. 177. Mich. 1649. B. R. 
The Earl of Rivers's caſe. 
19. After error directed to Twiſden, but never delivered, another 


writ war procured directed to Hales Ch. F. by whoſe creation the 


other ceaſed, and no notice is given of it, but within the four days 
before allowance execution is taken, and per Cur. on 13 Car. 2. 


ſtat. 2. c. 2. no bail being yet given, and the four by i paſt, 


they cannot ſuperſede in action of battery, notwithſtanding 
BaTexan's caſe, which was between Corrox anD DAINTRY ; 


and per Hales Ch. J. execution before bail put in is good. 


2 Keb. 770. pl. 55. Paſch. 23 Car. 2. B. R. Nichols v. Deacon. 
20. The defendant was arreſted, and no declaration being filed 


After judg- 
ment re- againſt him within two terms after the arreſt, he procured a ſuper- 
— ſedeas and vas diſcharged, and immed _— afterwards he was 
defendans arreſted again by a capias out of C. B. at the ſuit of the ſame 
bad a ſuper- plaintiff, and for the ſame cauſe of action; and upon a motion to 
before ps diſcharge theſe proceedings becauſe irregular, the Court was of 
was thereby another opinion, for that the defendant had a right to ſuperſede 
22 the action becauſe no declaration der; __ againſt . ** Aae 
nn and as he had a right to ſuperſede that action, certainly the plain- 
— er tiff muſt have — to — in anothex ; for his Jeb is not 
Hing, loſt for want of declaring in time, but only that action is gone, 
— 4 and therefore a new action may be brought. 8 Mod. 306. Mich, 
wpon appli- 11 Geo. 1725. Henley v. Roſſe. ; 
the Toner tos diſcharged by rule from the new declaration, and her ſuperſedeas was allowed; after her 


dilchartze, ihe plaintiff caujed her to be arreſted and beld ig bail for the former cauſe of aTiong — 


Supplicavit. 


fe moved the Court to be again diſcharged by ſuperſedeas upon entering a common appearance, and 
upon hearing counſel on both ſides, the Court was divided in opinion, Lord Ch. J. and Comyns J. 
looked upon the 2d declaration to be no charge, and that the Court took it ſo when a rule was former y 
made for her diſcharge ; and thereupon ſhe had the benefit of her ſupe:ſedeas, and that after the judg- 
ment reverſed and annulled, plaintitt had a right, if he thought fit, to bring a new action. 


Denton 
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and Fortelcue J. were of opinion, that after the defendant had been diſcharged by rule of court, as to 


the 2d declaration the ought to be now ditcharged on entering a common appearance, and that the rule 
of court amounts to the ſame thing as a ſuperiedeas. No rule. Notes in C. B. 266, 267. Eaſt. 


9 Geo. 2. Peachey v. Bowes, ipinſter. 


For more of Superſedeas in general, ſee Audita Quercla, 
Bail, Certiorari, and other proper titles. 


Supplicavit, 


(A) In what Caſes zranted, and how. 


1. I N /upplicavit of the peace the ſheriſf may make precept to 
take the body; for it is not like to re- diſſeiſin where the 
ſheriff is judge and officer; but when the bail has taken the 
body, he hall not take ſurety, but the ſheriff himſelf ſhall do it ; 
per Choke. For it is a judicial power given to the ſheriff by the 
writ of ſupplicavit, which cannot be aſſigned over; for a judge's 
power cannot be given over. Br. Office and Off. pl. 39. cites 
9.5. 4 3Þ ; | 
2 Several perſons had made d Hurlance in the church, and pulled 
out the miniſter reading the divine ſervice (viz. the common prayer) 
in the church, and carried him ts the compter. Upon articles ex- 


hibited, the Court upon motion granted a ſupplicavit z and further 


adviſed to inform againſt them for a riot. 1 Keb. 290. pl. 104. 
Paſch. 14 Car. 2. B. R. the King v. Douglas, &c. 

3. A ſupplicavit was moved for on idavit of great peril of life, 
which per Curiam was granted without ſpecial articles ; but for the 
good behaviour articles muſt be exhibited ; but per Twiſden arti- 
cles ſhould be in both, but the clerks faid as before, and fo it 
was granted. 2 Keb. 305. pl. 2. Hill. 19 and 20 Car. 2. B. R. 
Muſgrave v. Sir John Pullington. | 

4. A writ of ſupplicavit iſſucd % a petition and articles ex- 
hibited. The defendant inſiſted, that the ſaid writ iſſuing on 
petition, and not on a motion in court, nor any indor/ement made on 
the back of the writ, as by the form of the ſtatute is required, and 
but three of the ſaid articles being ſworn to, it is irregular z but 
the court on reading precedents, notwithitanding the objections - 


Voty .. I ; | aforeſaid, 
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Lev. 53. 
8. P. Per 
Cur. but 


Faſter Ch. J. 


faid, if any 


Suppticavit. 


aforefaid, was fully ſatisfied, that the ſupplicavit was well granted 
and warranted. 2 Chan. Rep. 68. 24 Car. 2. fol. 390. Stoell v. 
Botelar. 

5. M. was taken upon a ſupplicavit out of Chancery, and brought 
before Jenes F. of B. R. by habeas corpus, and bound by recog- 
nizance to him to appear the firſt day of the next term, which he 
did, and being in court, Maynard moved that the articles ſworn in 
Chancery might be read here, and that they would bind him here, 
which the Court refuſed, for that they have no record before them, 
and the record in Chancery is not duly tranſmitted hither ; but 


if the witneſſes that ſwore to the firſt articles had been here and 


ſwore to them in court they would have done it, otherwiſe not, 
and this was at two ſeveral motions by Maynard; but the opiniom 
of the Court was contra. Skin. 61. Mich. 34 Car. 2. B. R. 
Mullineux's caſe. 5 8 
6. Upon motion in B. R. for a ſupplicavit, Withens J. ſaid, 
you mult firſt exhibit your articles in parchment, and then move 
us. Comb. 28. Mich. 2 Jac. 2. B. R. Glover & Uxor. v. Glover. 


fued to him for a warrant for the good behaviour, he would grant it. Hill. 13 & 14 Car. 2. B. R. 


Bill v. Neal. 


Sid. 67. pl. 42. S. C. by name of Bil v. Field. And ſays, the ſtatute wills, 


that no ſupplicavit ſhall be put upon articles exhibited, 


7. When a ſupplicavit is moved for upon articles exhibited to 
the Court in parchment, &c. the plaintiff favears that he moves not 
for this out of hatred, &c. but for fear of his life, &c. Comb. 28. 
Mich. 2 Jac. 2. B. R. The King v. Lewis. | | | 

8. Upon a ſuplicavit the parties are to give ſecurity by bend to 
the ſheriff to appear in this court, and -when they come here 


they enter into recognizance. Comb. 427. Trin. 9 W. 3. B. R. 


Ruſſell's caſe. 5 | 
9. Upon articles filed by A. againſt B. apon oath of aſſault and 
battery, and that he went in fear of his life, Ld. C. Maccles- 


field granted the writ, which commanded B. to {ind ſureties for 
a twelvemonth, ordering it to be indor/ed for 40001. for the party 


end his ſureties be bound in. And upon motion to diſcharge the 


order, or at leaſt to leſſen the ſum, B. being only tenant for life 


of his eftate, and mentioned the ſtatute (of 21 Jac. 8.) which gives 
eofts in caſe of a groundleſs and vexatious complaint of this na- 


ture, Ld. C. Macclesfield refuſed, and ſaid if B. complains of 


vexation, he comes too ſoon; let him ſtay till the year is out, 
and behave himſelf quietly all that time, and if the ſum be too 
great for his circumſtances, there ought to be an affidavit to prove 
this; and ſo denied the motion. Mich. 1723. 2 Wrms.'s Rep. 


202. Clavering's caſe. : 


10. After an impriſonment for 15 months upon a ſupplicavit, and 
no proſecution commenced againſt the defendant in all that time, 
the party was diſcharged on very flender ſecurity. Gibb. 268. 
Paſch. 4 Geo. 2. B. R. Groſvenor v. Edwards. 


I 1. If a recognizance be taken purſuant to a writ of ſupplicavit, 


it muſt be wholly governed by the directions of ſuch writ. 1 Hawk. 


* 


Pl, C. 129. cap. 60. ſ. 15. 


5 | 12. This 


F Mens . III 


_ Surety. 1 
12. This writ is not much in uſe at this day. 1 Hawk. Pl. C. 
128. cap. 60. ſ. 10. iS | 


For more of Supplicavit in general, ſee Good Behaviour, 
SET (C), Surety of the Peace, and other proper 
titles. 5 f 8 


a 


8 1 Surety, | 1 


_ | (A) I what Cafes to be found. Ie on 


3 7 N brit of right after battle joined, the demandant and the 
| tenant ſhall find ſurety. of the battle at the day appointed, viz. 
for their champion, each tuo pledges, and the tenant ſhall firſt find 
Aiurety, but upon no pain. Br. Surety, pl. 25. cites 1 H. 6. 7. 7. 

2. Action upon the caſe for calling him villein, and the defendant 


claimed him as his villein, and had taken part of his goods ; by which 
- it was awarded that the plaintiff find ſurety that he do not eſloign 
, his goods, and the defendant find ſurety that he ſhall not ſeiſe 


any more of the goods of the plantiff, till it be tried if he be his 


1 villein or not. Br. Surety, pl. 30. cites 13 H. 7. 17. 
EF | 
„ (B) Surety. Cbargeable. How far. 
E 
7 | 2 | | 
8 1. 1 a ſcire facias upon a recognizance for rent and farm of the 
- exciſe, as farmer thereof, he pleaded the act of general pardon 
f 12 Car. 2. which excepts the rent but not the ſecurity ; and by an ex- 
, planatory act made anno 15 Car. 2. the ſecurities of their ſureties were 
50 made liable, but nothing is ſaid of the farmer's own ſecurities. But 
e the Court held, that a fortiori the farmer's own ſecurities ſhould 
p. de liable, becauſe the explanatory act mentions the ſecurities of 
the ſureties only: and it is ſtrongly implied, by omitting them 
d out of the latter act, that the parliament had no doubt upon 
e, them, but that they were excepted out of the act of oblivion. 
8. Beſides, the ſecurities of farmert and their ſuretiet are but the ſame 
ſecurities in law; for all are principals with reſpect to the king. And 
_— fince the ſureties are bound, a fortiori the principals ſhall. And 
= judgment was given accordingly. Hard. 424. pl. 1. Trin. 18 Car. 2. 


in Scac. The Attorney General v. Beſton,, _ | | 
ws a I 2 2. The 


bond was for 
money lent ; 
and though 
the ſurety 
had no ad- 
vantage, yet 
the obligee 
had parted 
with his mo- 
ney, and loſs 
is as good a 
confidera- 
tion for a 
promiſe, as 
denefit or 


profit. Ibid. 
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brought Bis bi// for an account of the teſtator's perſonal eſtate, 


Surety. 


2. The odligee in a bond of 20 years old, exhibits his bill again 


the adminiſtrator of the principal, and the ſurety (upon loſs of Hie 
bond ). The adminiſtrator ſays, by his anſwer, h 

Upon hearing the cauſe, it was directed to a trial, whether the 
ſurety had ſealed and delivered the bond, and a verdict had paſſed 
again the ſurety, (viz.) that he had ſealed and entered into the bond. 
And the cauſe coming back to this court, and the plaintiff's 
counſel praying a decree for the plaintiff's debt againſt the ſurety, 
Serjeant Fountain (not of counſel on either fide) ſaid it was 
doudtful whether equity ſhould in this caſe bind the ſurety, who 
was not obliged in law, but in reſpect of the lien of the bond; 
and that being loſt, and the ſurety having no benefit by, nor con- 
ſideration for, being bound, he thought equity, after ſo long a 
time, thould not charge the ſurety. The Maſter of the Rolls 
ſaid, he would ſee to moderate and mediate this matter between 
the parties, in order to which he was ſeveral times attended by 
the plaintiff; and the defendant making default, he decreed for 
the plaintiff, And afterwards the cauſe was upon a caſe made 
brought before my Lord Chancellor, who was of opinion with 
the Maſter of the Rolls, and decreed it for the plaintiff. Chan. 
Caſes, 77, 78. Mich. 18 Car. 2. Underwood v. Staney. 


3. J. S. was indebted to J. D. by bend of 1000 J. to perform an 


award. By the award 2501. was due to the obligee; J. D. put 
the bond in fuit againſt J. 8S. A bill is exhibited here to be re- 
heved againſt the ſuit, and an injunction awarded on recogntzances 
te abide the order on hearing. J. S. and F. as his ſurety, are bound 
in the recognizance, which war penned to pay what ſhould be report- 
ed due by N. H. a maſter named in the defeaſance or condition; but 
the maſter died befere any report made, and fo alſo did the obligor, 
who died inteſtate worth nothing. By the ſtrict penning of the 
defeaſance the recognizance is not ſuable at law, becauſe no report was 
made by the maſter ; but the great queſtion was, if the ſurety, who 
was not liable in law, ſhould be made liable in equity; for the 
plaintiff had good remedy for a juſt debt, and juſtly proceeded 
to recover it; but the Court ſtaid his ſuit, and takes ill ſecurity, 
which proves fo, and the debt loſt thereby; and therefore the 
Court is bound to do us right; and the intent of the Court was, 
that the debt, if due, ſhould be ſecured, and the intent was not 
with reference to this or that maſter's report; for ſuppoſe that 
the Court had, during the life of the parties, transferred the re- 


ferences to another maſter, and he had made a report that ſhould 


have bound; and in cafe of a bond loſt, this Court have made a 


ſurety to pay it. Yet the Lord Chancellor contra; for the party 


is but a ſurety not bound by law. 2 Chan. Caſes, 22. Hill. 31 & 
32 Car. 2. Simpſon v. Field. 0s | 
4. A. and B. infants were made executors : adminiſtration 
during their minority was granted to M. their mother. Upon 
222 the adminiftration the prerogative court took the uſual 
ond from M. in which J. S. and W. R. defendants were bound as 
her ſureties. B. died, but made his will, and A. executor ; A 


and 


at he has no aſſets. 


Rn mw Alc mtu ot oe. mc oc wan ai . ² CE 4 


Surety, 


and as to J. S. and W. R. ſuggeſted that by fraud and covin thy. 
had got up their ſaid bond, and procured inſufficient ſecurity to be ace 
cepted by the prerogative court in lieu thereof. The Lord Keeper, 


upon the firſt opening the matter, declared he would not charge 
the ſureties further than they were an/werable at law ; and as to 
that part diſmiſſed the bill. Vern. 196. pl. 193. Mich. 1683. 


Ratcliffe v. Graves & al. 

5. A bond creditor ſhall, in the court of Chancery, have the 
benefit 4 all counter-bonds or collateral ſecurity given by the princi- 
pal 1 the ſurety ; as if A. owes B. money, and he and C. are bound 
for it, and A. gives C. a mortgage, or bond, to indemnify him, B. 
ſhall have the benefit of it, to recover his debt. Abr. Equ. 
Caſes, 93. Mich, 1692. Maure v. Harriſon. 

6. A. is bound as a ſurety in a recognizance dated 5 May 1660, 
for payment of money, which happened not ta be made good by the con- 
vention act tor confirming judicial proceedings, the act not ex- 
tending to that day. A. being a ſurety only, and having no 


_ conſideration for entering into this recognizauce, the Court would 


not make it good, nor allow it to be fo much as a debt. The 
Lord Keeper diſmiſſed the bill. 2 Vern, 393. pl. 364. Mich, 


1700. Sheffield v. Ld. Caſtleton & Uxor. 


7. A. tenant for life, ꝛuith power to charge the premiſes by leaſe, 
mortgage, or otherwiſe, with 60001, mortgaged part for 1500l. 
And afterwards, pon afjegnment over of the ſaid mortgage, B. eldeſt 


ſon of A, and who was the remainder-man in tail, covenanted to 


| py the mortgage-money ; and the aſſignee covenanted to re- 
a 


gn to B. A. died, and then B. died. It was agreed by 
Lord C. King, L. Ch. J. Raymond, and the Maſter of the Rolls, 
that the per/onal ęſtate of B. is not liable to pay off this mortgage, in 
eaſe of the lands mortgaged ; the charge being made by A. in pur- 
ſuance of his power, and therefore the next remainder-man muft 
be content to take the land cum onere ; that this being * the erigi- 
nal debt of A. his perſonal eſtate, if any were, would be liable; 
but B.'s perſonal citate ought not to be charged with A.'s debt; 
and notwithſtanding B.'s covenant to pay, this covenant, ſince 
the land was the original debtor, will be conſidered only as a ſurety 
for the land, and therefore a bill by the next remainder-man 
to charge the perſonal eſtate of B. in eaſe of the land, was dif- 
miſſed with coſts. 2 Wms.'s Rep. 591. 596. Hill. 1731. Evelyn 


v. Evelyn, 


102 


*[ 103 } 
Sel. Cates in 
Chancery,in 
Lord King's 
Time, 80. 
Mich. 1730. 
S,C.—S.C, 
arguedGibb, 
131 to 144. 
and there, in 
pag. 142. it 
was argued, 
that the co 
venant of B. 
the ſon, 
created a 
perſonal 
debt, and 
conſequently 
ſuch a debt 
as the per- 
ſonal eftate 
is to dil. 
charge, and 
not the real 
eſtate, ac- 
curding to 


the conſtant coui ſe of equity z and as to the objection, that the real eſtate is the principal debtor, ſo it 
is in all mortgages ; and yet in ail caſes, where there is a competition between the real and the peiſonal 
eſtate, that is preferred; which is the reaſon that the practice of the Court requires, that in all caſes 
where the heir is to be charged, the executor muſt be brought before the Court. To this point was 
cited the caſe of ir Joun NAaePEk and the Lady EFFINGHAM, which was, that a great par: of Sir 
6 Napper's eſtate was in mortgage. Then died Sir John, Sir 'Theophilus being his heir, who, upon 

is inter- marriage with the Lady Eifingham, ſettled a jointure upon her, and covenanted to pay Sir 
wo. debts. Ihen died Sir Theophilus, poſſeſſed of a conſiderahle perſonal eſtate, which came to his 
ady, the Lady Effingham; againſt whom Sir John Napper, the heir at law ef Sir Theophilus, brough. 
his b, to have the perſonal eſtate of Sir Theophilus, upon his covenant, applied in diſcharge of the 
mortgages z and ſo it was decreed. But to this it was anſwered, that rhe principal caſe differs from 
that of Sir John Napper cited; the reaſon of which was, that part of the eitate of the morigagor was 
ſettled by a private act of parliament, in truſt to pay his debts; which eſtate, fo ſettled in truſt, was 
diſpoled of by Sir Theophilus, and then it was but juſt and equitghie, that his perſonal eſtate ſhould be 


13 erliegt 


* 4 N= : 8 2 
— 4 w — — — 


8 
— — * * — a — - * - 4 — 1 — 224 — 2 
—— — — oor — ————- — — jůäĩñ oahg — — — -» mtr a — — 

— — — ä — — ge k 1 > < X a — — — — — — — — — 
a wth on * AY oa oy - * — 2 22 « 3 92 - -% —— a \ - e by — 3 2 „ — 0. —— <A - 2 — „„ * — 92 Aa; 468 
— —— ne Er, as 2 — — | — Mo Jo I he eta — — _ by — pu a 
— Sta 5 — . —ñ at ——_ 4 n rr r n Wr OR TINT 2 EIT — , = 


— 


103 Surety. 
applied to | the mortgaged eſtate deſcended to the heir at law, becauſe he was anſwerable for the 
truſt eſtate, ſettI&T for that purpoſe. My Lord Chancellor, upon the laſt argument, ſaid, it could not 


de expeted the Court ſhould then deliver their opinion; ſo that the matter ſtood thus for the judg- 
ment of the Court. Gibb. 142. 144+ Mich. 4 Geo. 2. in Canc. i caſe of Evelyn v. Evelyn, and 


Evelyn v. Booth & Uxor. | 


(C) Diſputes between Suretics themſelves. 
But where 7, A And B. were bound with J. S. as fureties in an obligation. 
A. _— A. war ſued upon the bond, and the war poets recovered 
with 5. S. againſi bim: he exhibited an Engliſh bill into the court of re- 
for the pro- queſts againſt B. to have contribution. A prohibition was moved 
. for to the court of requeſts, and granted; becauſe by enter- 
who ſued A. ing into the obligation, it became the debt of each of them 
exly on the jointly and ſeverally, and the obligee had his election to ſue 
e which of them he pleaſed, and take forth execution againſt him. 
Þis In And the Court faid, that if one ſurety ſhould have contribution 
againſt B. to againſt the other, it would be a great cauſe of ſuits, and there- 
„ fore the prohibition was awarded; and ſo it was ſaid, it was 
pay the debt lately adjudged and granted in the like cafe, in Sir WILLIAM 
andda-  Wrozwoov's caſe. Godb. 243. pl. 338. Hill. 11 Jac. in C. B. 
— Wormleighton v. Hunter. 
— — was of opinion, that B. ewght to contribyte a moiety ; and decreed V. R. to affign cover the 
bond to A. and B. to help themſelves againſt J. S. for the ſaid debt. Chan. Rep. 120. 13 Car. 1. 


Morgan v. Seymour. 


Toth. 103- 2. The plaintiff and defendant were pvinily bound for 2 third 


S. C. — perſon, who died, leaving no eſtate, The plaintiff was ſued, and 


: * ow paid the debt, and brought his bill againſt the defendant for con- 


is a fwrety,i tribution, who was decreed to pay his proportionable part. Per 


an} Lord Coventry. Nelſ. Ch. R. 10. Fleetwood v. Charnock. 
. he Hall make bis co-ſureties contribute. Vern. 456. pl. 429. Paſch. 1687. Layer v. 
Nelſon, 


3. Three are bound for H. in 300 l. and agree, that if H. 
failed, to bear their reipective parts of the money. Tuo of the 
obligors borrowed money of A. on their bond, and paid the 300l. 
{ 104 ] The other obligor was inſolvent; and now one of the two be- 
; came inſolvent, and the 3d paid A. the 300 l. The other obligor 
becomes able. He ſhall be compelled to pay a 3d part, not a 
moiety. Chan, Rep. 150. 17 Car, 1. Swain v. Wall. | 
Chan.Caſes, 4. A., B., and C., are bound in a recognizance fer J. S. A. was 
euer fuetd, and paid the money, who afterwards ſued the principal debtor 
8. C. de. upon the counter bond, and had judgment, and tl him in ex- 
creed that ecution ; but be was diſcharged upon the 101, act. Then A. ex- 
—— hibized a bill againſt B. to have contribution, C. being dead inſolvent ; 
moiety, and and it was decreed, that he ſhould have contribution. Fin. R. 15, 
5 3d part Mich. 25 Car. 2. Hole v. Harriſon. | 
Only. — Y ; | 
in R. 203. S. C. decreed accordingly to a moi 8. P. „ 1. Chan. 3 
i th ae of Pair, Rd: reer. 


„ 


privity, the /on (having a good eſtate from his father) and the feff- rig. — 


Suretp. | 194 
) Surety. How far relieved in Equity. 


1. A Man was ſurety for another for debt, and he and others 
| were bound to fave him harmleſs; and after the ſurety 
paid the money, and ſued them who were bound; and pending 
this, the original debtor brought a ſubpæna in Chancery, alleging 
that beſore the obligation made he delivered goods to the ſurety for 
his indemnification, and prayed a reſtitution, and that he be not 
charged; and the plaintiff prayed an injunction againſt the de- 
fendant, that he ſhould not proceed at common law: but. be- 
cauſe the defendant ſaid, that theſe goods were delivered for another 
cauſe, and ſo made title to them, the injunction was denied. 
Br. Conſcience, &c. pl. 20. cites 16 E. 4. 9. 
2. The plaintiff became bound with defendant's father for pay- A ſure y re- 
ment of money at a day which the plaintiff ſuppoſed had been paid \-v*4,where 
E T . ; | the bond is 
accordingly, but it was not. The father dies three years after, ,,,.;..-4 
upon whoſe death the obligee puts the bond in ſuit againſt the plain- twelve 
tiff; but in reſpect the bond was continued without the plaintiff's 9 - 
out the plains 
cer, to whom the ſon had conveyed thoſe lands in truff, were or- Toth. 280. 
dered to ſell thoſe lands for payment of the father's debts, Toth. Pay i” 
279, 280. cites 10 and 11 Jac. li. a. fo. 664. and 728. Saunders y, Michel. 
v. Churchill and Smith. | 
3. The heir of a ſurety, where the bonds are continued without Nelſ. Chan. 
the privity of the ſurety, relieved. Toth. 280. cites Mich. or Hill. Ce. 9+ 8. 
7 + reports 3f 
5 Car. Moile v. Dom. Roberts... e 
about 13 
years before the bill filed, Moile the father became bound wvith one Roſecarreck in a bond of 200 l. cons 
ditioned for the payment of 1001. to rhe Lord Roberts, the defendant, at a certain day long ſince paſt. 
Afterwards the defendant purchaſed lands of the ſaid Roſecarrock to the value of 550 l. which purchaſe 
was made about 4 years before Roſecarrock's death. After his death, the plalat fr took out aaminiftra- 
tion to him ; and being ſued upon this bond, exhibited his bill for relief. And in regard of the an- 
tiquity of the bond, and for that Rofecar:ock himſelf was never ſued in his life-time, it was preſumed 


that the defendant did deduct᷑ the debt out of the purchaſe-money ; and notwithſtanding there were no proofs - 


made of the pay ment of the money, the Court decreed, that the defendant ſhould be-retrained from 
proceeding at law on the bond. 


4. A. was bound as ſurety for B. and the debt was recovered Where a 


againſt A, A. having no counter-bond, brought his bill to re- 2 a 
cover the debt and damages againſt B. which was decreed 44. ns coun- 
accordingly by Lord Coventry. N. Ch. R. 24. Ford v. Stobridge. , by 

| | the cuſtom of 
the city of London, he ſhall maintain an action againſt the principal. Vern. 456. Paich. 1687. Layer 
v. Nelſon. | | . 


5. J. S. grandfather of T. S. the defendant, and whoſe heir [105 1 
and executor the defendant is, became bound with 4. the father 
of B. the plaintiff, and whoſe heir B. is, in /everal bonds, at his 
ſurety for 4000 I. A. conveged the manor of C. by way of mortgage 
to J. S. to counter-ſecure him againſt the ſaid bonds for 49001. A. 
prevailed with J. S. to become bound with him afterwards 
2000 J. more. Then A. paid off 15001. of the 400 l The bill 

I 4 was 


et e 


0 
} 
i 
þ 


- — ae tom 


ä 


— 


= — — 


— — $a 


<4 : 5 0 
= 2 5 4 » et 9 Sus. * 223 
E Sabi, 2 —— ttens eat EEE 
N hy * , —_— 2 — L495 
> .. 4 - 
- — — — @ aw tu — — — * Fa - 
— — — — —— — 
— — 5 rr 23 Fes 6 5 
— — 9 Hem — — r Bo Bo 
, 


— — — —— — — 
A. 


9 


— © 


n 


rn 


D 


. . DCC 
— — = ; © Pr x I Lye Oe At. I RRIE 25:48 $300 
K. n 2 > — 82 22 * — 1 2 . - >—2h = 


"OS 


o mrs ae ar - . 
: \ THEE Se. po" N Gra 
——— 2 ———EU w—ͤk 
rr * 
— — — ——— 


* 
1 
3 
Oy 
1 
5 
Y 
5 
b 
i 
N 
| 
| 
F 
$ 
f 
' 
: 


105 


Surety. 
was to be admitted to redeem upon payment of what J. S. or 
the defendant himſelf had paid off, or been dampnified by the 
bonds for the 4000 l. and what remained unpaid of the 40001. 
And the queſtion was, whether the plaintiff, (inaſmuch as there 
was no agreement-proved, that the mortgage was to be a ſecurity 
to J. S. againſt the bonds for the 20001. as well as thoſe for 
4000 l.) ſhould be admitted to redeem upon payment of the 


ooo l. without the 2000 l.? Decreed, that if the plaintiff will 


e 
to help where the law cannot, Hall do equity to him againſt whom 


redeem, he muſt ſave harmleſs the defendant, as well touching the 
2000 l. as the 4000 l. upon this rule, that he that will have equity 


he ſeeks to be relieved. The counſel for the plaintiff ſaid, it was 
a juſt decree. Hill. 1667. Upon an appeal to the Lord Keeper 
Bridgman, the decree was confirmed. Chan. Caſes, 97. Hill. 
I9 & 20 Car. 2. in Canc. St. John, Eſq. v. Holford Baronet, and 
others. | | | 
6. Plaintiffs in 1694. were bound as ſureties for B. and had 
counter-bonds. B. the principal was afterwards arreſted, and the 
defendant his brother became his bail, and judgment was obtained 
againſt the bail. "The plaintiffs being ſued on the original bond, were 
forced to pay the money; and now brought their bill to have the 
judgment obtained again the bail gig ned unto them, in order to be 
reimburſed what they had paid. Per Lord Chancellor : the bail 
ſtand in the place of the principal, and cannot be relieved on 
other terms than on payment of principal, intereſt, and coſts 


and the ſureties in the original bond are not to be contributary. 


And therefare decreed the judgment againſt the bail to be aſſign- 


ed to the plaintiffs, in order to reimburſe them what they had 


paid, with intereſt and coſts. 2 Vern. 608, 609. pl. 546. Paſch. 

1708. in Canc. Parſons and Cole v. Dr. Briddock & al. 

7. Per Cowper C. where a perſon is ſecurity in a contract, 
there is a joint contract that the principal ſhall indemnify his ſe- 
curity; and the ground of equity is, that when the money is 
due, the equity ariſes. But Sir Thomas Powis ſaid, that one 
may exhibit his bill before the time of payment; but where the land, 
or land and perſon are both ſecurity, the eſtate ſtands at ſtake to 


enable the principal to owe it, as well as the ſecurity to pay it, 


cee (Cy D). 


or borrow it thereon. And the contract of the ſecurity is, that 
he ſhall continue to owe it on the credit thereof, and not to go 
to gaol the next day; for even in a perſonal ſecurity you muſt 
the next day apply for a reimburſement, for what was equity one 
day, is equity the next. G. Equ. R. 69. Paſch. 7 or 9 Ann. in 
caſe of Hungerford v. Hungerford, | 


(E) Surety /avaured, how; to enable him to re- 


cover his Debt. 


I. Seiſed of lands in fee, was made receiver by the Maſter 
* of the Rolls of an infant's eſtate, and entered into a re- 
| Cognizance 


| Surety. 
cogniaance to the Maſter of the Rolls to account yearly, and B. and 
C. joined as ſurettes. Afterwards A. married, having ſettled part 


of the land on his wife before marriage in jointure, without notice of 


the recognizance to her, or her friends. A. deviſed all his real and 
perſonal eſtate to B. and made him executor, and died. It was 
decreed by the Maſter of the Rolls, that all the perſonal eſtate 
of A. ſhould be firſt applied to ſatisfy the recognizance; 2dly, 
the land deviſed to B. the ſurety, the deviſe being voluntary, 
and the wife a purchaſer ; 3dly, the jointure lands, the jointreſs 
claiming under A. can be in no better caſe than A. was. But if 
the lands deviſed are ſuſficient, then the bona paraphernalia ſhall 
be enjoyed by the widow ; but if inſufficient, then the bona para- 
phernalia muſt be ſubject before the ſureties lands ſhall be ex- 
tended. 2 Wrms.'s Rep. 542. Trin. 1729. Tynt v. Tynt. 

2. And though, in caſe of a recognizance to another ' perſon, 
the jointreſs ſhould get an aſſignment,” and extend it at law, it was 
held by the Maſter of the Rolls, that even at law the ſureties 
might have an audiza qucrela, inſiſting, that all the principal cog- 
nizor's lands, either in his own or. the hands of his alienees, 
ought to be liable before any of the ſureties lands be extended, 
notwithſtanding it was objected, that ſhe was a purchaſer with- 
out notice. 2 Wms.'s Rep. 543. Trin. 1729. in caſe of Tynt v. 
Tynt. | 
C A. recovered in the court of Lynn againſt B. and when he 
was going to take out execution, B. offered to give him a note for the 
money, and to get one to join in it as ſecurity with him; which was 
done accordingly. After this A. commenced another action againſt 
pn pain” and recovered. Upon which the ſecurity paid the money, 
and now brought his action againſt the principal for ſo much money 
laid out to his uſe. This matter appearing at the trial, the de- 


fendant's counſel excepted, that the action would not lie. But 


Lord Raymond, who fat as judge of aſſize, was of opinion, that 
it would, Accordingly the plaintiff proceeded in his evidence. 
2 Barnard. Rep. in B. R. 26. Trin. 5 Geo. 2. Morrice v. 
Redwyn. 


For more of Surety in general, ſee Bail, and other proper 
titles. 
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| Surety of the Peace, 5 


(A) Lies for, or againſt. whom. And in what 


F, 


Berjeant 1. I a man is afraid of being beat by J. S. he ſhall have ſurety 
— 8 of the peace. Contra if he be afraid of impriſonment; for 
ſeems the he ſhall have falfe imprifonment, Br. Peace, pt. 22. cites 17 E. 
better opi- 4. 4. . 855 

nion, that | f ; | | 
he who is threatened to be impriſoned by another, has a right to demand ſurety of the peace; for every 
unlawful impriſonment is an aſſault and wrong to the perfon of a man; and the objeQion that one 
wrongfully impriſoned may recover damages in an action, &c. and therefore needs not the furety of the 
peace, is as ſtrong in the caſe of battery as impriſonment, and yet there is no doubt but that one 

to be beaten may demand the ſurety of the peace. Hawk. Pl. C. 127. cap. 60. ſ. 2. 


It ſeems 2. The writ of ſurety of the peace lies when a man is in fear 
a_ < 4 or doubt that another will beat or aſſault him, and lies properly where 
perſon has one man does threaten another man to kill him, beat him, or aſſault 


Juſt cauſe to him; then may he come into the Chancery, and pray to have ſuch 


Tele a a writ unto the ſheriff. F. N. B. 79. (G). 


burn bis | 
Þ:uſe, or ds him a corprral Furt, as by killing or beating him, or that he will procare others to do him 


= 22 he may demand the ſurety of the peace againſt ſuch perſon. Hawk. Pl. C. 127. cap. 
6. 


Hawk. Pl. 3- If the Bigband threaten his wife to beat or to Fill her, ſhe ſhall 


89 have this writ. F. N. B. 80. (F). 

ſays, it is certain that a wife may demand it againſt her huſband threatening to beat her outrageouſſy, 
and that a b»ſband alſo may have it agai-ft his wife; and cites Dalt. cap. 98. Lamb. 78. Crompt. 
133. b. F. N. B. $80. (F), and * 7 Lev. 128. 

This is miſprioted, and ſhould be 2 Lev. 128. Hill. 26 & 27 Car. 2. B. R. and is the caſe of 
Txz KixG v. Lo. LIE, who upon a habeas corpus granted upon affidavits of ill uſage, impriſon- 
ment, and danger of her life (as had been done before in Sir Philip Howard's caſe) brought his wife 
into court, where. they charged each other with unkindneſs; and the being in court, made oath that 
the went in danger of her life by him, nctwithſtanding ſeveral affidavits were made in court to the 
contrary, viz. of his good uſage, the Court intended to have bound him with ſureties, according to F. 
N. B. $0. & 239. + (B), but they declared that they could do no more than to bind him, and not ta 
remove her from him. | | | 

+ This likewiſe ſeems miſprinted, and ſhould be 238. (E), the laſt paragraph. 

A woman may have the peace againſt her baron for unreaſonable correction. Mo. $74. pl. 1219. 
in Sir Tho. Seymour's caſe. —— Godb. 215. pl. 307. Mich. 1: Jac. in C. B. in S. C. accordingly. 

A matter being before the court of Chancery, reiating to huſband and wife, and the Court being in- 
formed of his ill uſage of her, a ſupplicavit de bono geſtu was granted. 2 Vent. 345. Trin. 32 
Car. 2. Sir ſerom Smithſon's caſe, | | 


4. Serjeant Hawkins ſays, it ſeems agreed at this day, that 
all perſons whatſoever under the king's protection, being of ſane me- 
mory, whether they are natural and good ſubjefs, or aliens, or - 

| taint 


Surety of the Peace, 197 


tainted of treaſon, &c. have a right to demand ſu of the peace. 
But — it been queſtioned, whether —— or — or 

rſons attainted of premunire, have a right to it, or not. Hawk. 

1. C. 126. cap. 60. 1. 2, 3. | 

5. There is no doubt but that ſurety of the peace ought, upon 
a juſt cauſe of complaint, to be granted by any juſtice of peace 
againſt any perton whatſoever under the degree of nobility, being of 
ſane memory, whether he be a magiſtrate or a private perſon, and 
whether he be of full age, or under age, &c. But infants and feme 
coverts ought to find ſurety by their friends, and not to be bound 
themſelves ; and the ſafeſt way of proceeding againſt a peer, is by 
complaint to the Court of Chancery, or King's Bench. Hawk. 
Pl. C. 127. cap. 60. 1. 5. h E SES 


(B) How obtained and granted. And Puniſhment s. () . 
of wrongfully obtaining it. 2. 3. 


* BY the ancient courſe of law, a man ought to tale his cath 

- upon a book, before he have this writ, before a Maſter of the 
Chancery; but now they uſe to ſue forth fuch writs by their 
friends, who will ſue for them without any oath made; and the 
fame is ill done, becauſe they are many times ſued more for vexa- 
tion than for any cauſe; and the juſtices of B. R. will not 

t any writ for ſurety of peace, without making oath that 
5 in fear of corporal damage. And the juſtices of peace 
ought not to grant any warrant at the ſuit of any one, to find 
ſureties of peace, if the party, who does require the ſame, will 
not take his oath that he requires the ſame net for malice, but for 
the ſafety of his body. F. N. B. 79. (H). 

2, 21 fac, I. cap. 8. ſ. 2. enacts, That proceſs of the peace or 108 J 
good behaviour, to be granted out of the Chancery or B. R. ſhall be 
void, unleſs ſuch proceſs be granted upon motion made in open court, 
and upon declaration in writing, upon their corporal oaths by the parties 
which ſhall defire fuch proceſs, of the cauſes for which ſuch proceſs ſhall 
be granted, and unleſs ſuch motion and declaration be mentioned to be 
made upon the back of the awrit, the ſaid writing there to be entered 
and remain of record, and if it ſhall afterwards appear to the court, 
that the cauſes expreſſed in ſuch writing be untrue, the judges ſhall 
award cofts and damages unto the parties grieved ; and the parties fo 
offending may be committed until they pay the ſaid coſts and damages. 

8. 3. All zorits of ſuperſedeas to be granted by either of the courts 
aforeſaid ſhall be void, unleſs e proceſs be granted upon motion, 
and upon ſuch ſureties as ſhall appear on oath to be aſſeſſed at five 
pounds lands, or ten paunds in goods, in the ſubſidy-bogks, which oaths, 
and the names of ſuch ſureties, with the places of their abode, and 
where they fland Yee, Hall be entered of record ; and unleſs it ſball 
alſo appear lo the judges that the proceſs of the peace er good behaviour 

. 
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108 Surety of the Peace. 
S. 4. The judges of the courts aforeſaid, upon proof of any miſde- 


meanors committed in the obtaining of writs of ſuperſedeas, or procur- 
ing ſurety, may likewiſe puniſh the falſe and inſufficient ſureties, and 

' the procurers thereof, fo as ſuch puniſhment extend not to life or 
member | | 


3- It was ſaid by the court, that if an offender be brought be- 
fore a juſtice of peace, he party ought to tender ſureties ; and it 
doth not behoove the juſtice to demand it. Noy, 70. Colme v. 
Frome. | | e 

4. Every jruftice of peace is bound to grant it upon the party's giving 
him ſatisfaQtion wp9n cath that he is actually under fear that ſuch 
a one will burn his houſe, or do him corporal hurt, 'or procure 
others ſo to do, as by killing or beating him; and that he has i 
cauſe to be ſo, by reaſon of the others having threatened to beat 
him, or lain in wait for that purpoſe; and that he does not require 
it out of malice, or for vexation. Hawk. Pl. C. 127. cap. 60. ſ. d. 


(C) Taken. How, and by whom. 


I II is a common opinion, that the ſecurity which the ſheriff 
ought to take of the party who ought to find ſureties for the 
peace, ought to be taken by bong, that is to ſay, to bind the party 
- and his ſureties by bond, that he keep the peace, and that he 
burn not the houſes, &c. But now after the ffatute of 1 E. 3. cap. 
16, which appoints that certain perſons ſhall be aſſigned in the 
Chancery to keep the peace, here are other forms of writs for the 
eaſe of the people who will have the peace againſt other perſons, 
ewhich writs ſhall iſſue out of the Chancery; and ſome of them are 
directed unto the juſtices of the peace, and unto the ſheriff, and ſome 
are directed unto the ſber f only. F. N. B. 80. (C). 
5. If a man be in variance with other men, and he is in doubt 
that damage or hurt will come unto him, or his ſervants, or his goods, 
h by reaſon of this variance, then he ſball have a ſpecial vurit againſt. 
em, directed to the ſheriff, that he cauſe them to find ſecurity that 
they do not damage or hurt the other in his body, or his ſervants, 
or other his goods, in a certain ſum, &c. And if they will not 
find ſecurity, that then he arreſt them and keep them in priſon 
until they will find ſureties ; and that the ſheriff certify all that 
is done upon the ſame into the Chancery, upon pain, &c. as it 
appears by the regiſter. And that ſecurity ought to be taken by 
recogmizance, as it ſeems; tamen quære. F. N. B. 80. (G). 


L199] __(D) Proceedings after the Writ granted. 


If one who r. WW HEN a man has purchaſed writ of ſupplicavit, directed 


— "Pl Y unto the juſtices of peace, or the ſheriff, or both, then 
— will be He againſt whom the writ is ſued, may come into the Chancery, ant 
demandes there ind ſureties that he will not do hurt or damage unto him 

| | : that 


Surcty of the Peace, 

that ſues the writ, and then he ſball have a writ of ſuper/edeas out 
of the Chancery, directed unto the juſtices of peace, or the ſheriff, 
vr one of them, reciting how that he has found ſureties in Chancery 
according to the writ of ſupplicavit, and reciting the writ of ſup- 
plicavit, and the manner of ſecurity that he hath found, and the 
ſum of money in which they are bounden, commanding the juſtices 
ond ſheriff that they ſurceaſe to arreſt him, &c. or compel him to find 
ſureties, &c. And if they have arreited him for that cauſe, and 
for no other, that then they deliver him, &:c. And if the party 
who ought to find ſureties, cannot come into the Chancery to 
find ſuch ſurety, then his friend may purchaſe a ſuperſedeas in the 
Chancery for him, reciting the writ of ſupplicavit, &c. and that 
ſuch a one and ſuch a one are bounden for him- in the Chancery 
in ſuch a ſum, that he {ſhall keep the peace according to the writ 
of ſupplicavit. And the writ ſhall be directed unto the juſtices 
of the peace and ſheriff, that they, or ſome of them, take ſurety 
of the party himſelf, according to the writ of ſupplicavit for to 
keep the peace, &c. and that then they ſurceaſe to arreſt him; 
and if they have arreſted him for that cauſe, that then they de- 
liver him. F. N. B. 81. (A). | 


ſarety. Alſo it is ſaid, that an appearance upon à recognizance of the peace, may be 


169 


againft himg 
finds ſurety 
before any 
Juſtice of 
the peace of 
the ſame 
county, eĩ- 
ther before 
or after a 
warrant is 
iſſued againſt 
him, ke may 
have a ſu- 
perſedeas 
from ſuch 
juſtice, 
which ſhall 
diſcharge 
him from 
arreſt from 
any other 
juſtice, at 
the ſuĩt of 
the ſame 
party fox 
whoſe ſfe- 
eurity he has 
given ſuch 
ſuperſeded by 


finding ſureties in the Chancery or King's Bench; but this cuſtom having been often abuſed, there fore 
the ſtatute of 21 Jac. 1. cap. 8. was made, { which ſec at (B) pl. 2. Hawk. Pl. C. 128. cap. 60. f. 14 


2. Sometimes the writ of /upplicavit is made returnable into the 
Chancery at a certain day; and if it he ſo, then if the juſtices ds 
not certify the writ, nor the recognizance, and the ſecurity which 
is taken, the party who ſued the ſupplicavit all have a writ of 
' certiorari, directed unto the jultices of peace, f certify the writ 
ef ſupplicavit, and what they have done thereupon, and the ſe- 
curity which is found, &c. and fo the party ſhall have ſuch cer- 
tiorari unto the juſtices of the peace, to certify the ſecurity taken 
upon ſupplicavit, although the writ of ſupplicavit be not returna- 

ble in the Chancery. F. N. B. 81. (B). 

3 f. If a man demands ſurety of peace in the county againſt any 
man, he ſhall find ſureties in the county before the juſtices of 
the peace, &c. He who demands the fecurity may ſue a writ of 
certiorari, directed unto the juſtices of peace, to remove the ſurety 
of peace, and the recognizance taken thereupon, and 79 certify 
that recognizance and ſecurity taken, under the ſeals. of the juſtices 
F peace, or one of them. F. N. B. 81. (C). 


(E) Breach what, and puniſhed how. 


Te CU rety of the peace is not broken without affray made, or battery, 
| but ſurety de bene gerendo may be broken by a number of People, 
and by their harneſs, & c. Br. Surety, pl. 12. cites 2 H. 7. 2. 

2. But it was held, that he who is bound 0 the peace, ought 
to demean himſelf well in his behaviour and in company, nt d 
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Surety of the Peace. | 


ink any thing which foall be a cauſe of breaking. of the peace, or of 


putting the people in dread, fray, or trouble; and fo it ſhall be in- 
tended of all concerning the peace, but not in miſdoing of other 
things which do not concern the peace. Br. Surety, pl. 12. cites 
2 H. 7. 2. | 

3. If a man has ſued a writ againſt one directed unto the ſheriff, 
and the ſheriff take ſecurity of him to keep the peace, and after- 
wards he breaks the peace againſt him who demanded the ſame ; 
he who demanded the ſurety of peace ſhall have attachment againſt 
him who found this ſurety. F. N. B. 80. (A). 

4. And upon this writ the plaintiff ſhall recover damages, and 
the defendant ſhall be ned for his contempt, if he be found guilty: 
F. N. B. 80. (A): | 


(F) Cafes relating thereto. 


) Is TN bill, where the defendant came werſus turiam regis 
| of C. B. to have anſwer in a plea of land, there came the 
defendant and afſaulted, wounded, and menaced him, ſo that he durft 
not carry his charters and came without great coſts, in contemptunt 
regis, contra pacem & ad damnum, &c. & tam pro rege quam pro 
ſeipſo ſequitur by bill in C. B. and the defendant pleaded not 
guilty; and the defendant was compelled to find pledges of his 
behaviour and the peace, and that he ſhould do nothing to 
the plaintiff privately nor openly, by himſelf nor by others, &c. 
Br. Surety, pl. 11. cites 30 Aff. 14. | 
2. In ſurety of the peace againſt a prior or abbot, he himſelf ſhall 
be bound with the ſureties ; but if it be chanon or monk, the ſureties 
only ſhall be bound for him. Br. Surety, pl. 9. cites 36 H. 6. 23. 
3. Where a man finds ſurety to keep the peace, and has day menſe 
Paſche, he ought to appear at the day, though the party who de- 
mands the peace does not appear; otherwiſe he ſhall forfeit his 
bond; contra in action between party and party; the defendant 
who is bound to appear upon capias to keep his day, ſhall not for- 
feit his bond by his default, if the plaintiff does not appear at 
the ſame day. Br. Surety, pl. 10. cites 39 H. 6. 26. 


4. In writ of privilege at London out of B. R. the of Lon- 
don returned inter alia, that the party was arreſted for 


ſurety 4 the 
peace, and therefore he who took the peace was demanded in Bank, 
and if he did not come the priſoner ſhould be diſcharged of the ſurety 
of the peace; but if he came and demanded ſurety of the peace, the 
ſurety of the peace ſhould be granted to him in Bank but the ſurety 
in Lendan ſbould be diſcharged. Br. Surety, pl. 13. cites 2 H. 7. 4. 


() Pleadings. 
„ HEN a juſtice takes ſurety for the peace, it is not ſuf- 


ficient to ſay, that J. N. invenit ſufficientem ſecuritatem de 
pace, 


8 ed 0a r n. 
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pace, without naming the names of the ſurety and their ſums, but he 
ought to name their names and ſums. Br. Surety, pl. 1:3. cites 
2 H. 7. 4+ 


For more of Surety of the Peace in general, ſee Good 
Behaviour, Supplicavir, and other proper titl 2s. 


Surmiſe and Suggeſtion. 


(A) In what Caſes ſufficient. 


1. TH OUGH no proceſs be awarded againſt the king 5 debtor, yet 

if he be preſent in the Exchequer, he /hall anſwer to the king 
immediately ; per Ludlow. Per Fitzjohn, in caſe that it appears 
of record that he is debtor to the king, then he fhall anſwer, 
but not upon ſurmiſe or ſuggeſtion ; but there he ſhall come by 
proceſs. Br. Surmiſe, pl. 26. cites 40 AM. 35. | 


＋ 10 


m 1 


2. Suggeſtion was made in Chancery, ?hat the prothonataries of Br. Surmiſe, 
the king had given certain land to R. C. grandfather to the lord C. pl. 9: cites 


that now is, in tail, and that R. father of the lord purchaſed licence 
to infeoff certain perſons of the ſame land, and retock to him and Joan 
his feme in tail, the remainder to his right heirs, upon which ſug- 


geſtion iſſued /cire facias 10 7. M. who had eſpouſed the feme of R. 


if he knew any thing to ſay why the king ſhould not have reflitution of 


the iſſues of the land during the nanage of the heir, ꝛubo 1s now lord 
C. in ward of the king ; who came and ſaid, that the ſcire facias is 
not founded upon any record or office but upon ſuggeftion, and tendered 
a rrer, et non allocatur ; by which he would have taken ad- 
vantage of the warranty made by the feoffor ; but it was ſaid 

the king, that becauſe the licence was obtained in deſceir of the king, he 
not perceiving his right, this cannot diſcontinue the revenue of the 
king, and therefore the king ſhall have the ward, and the meſne 
i/ſues and by award the baron was charged of iſſues in right of 
two parts and diſcharged of the third part; for ſhe has thereof 
cauſe of dower: and ſo ſee that ſuggeſtion or inſormation ſhall 
ferve in lieu of an office. Br. Surmiſe, pl. 30. (bis) cites 
40 Aſſ. 36. | 


3. And if the land tailed the reverſion to the ling be recovered in 


value againſt the tenant in tail, and he dies, his heir within age, 
yet the king ſhall have the ward of the heir. Br. Syrmile, pl. 30. 
(bis) cites 40 Aff. 36. =” 

te 4. In 


S. C. and 21 


Aſſ. 15. at 
cordingly. 


us * g 
1 
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| 4. Ih treſpaſs where the defendant is returned in i er upon the 
diſtreſi, a man cannot ſurmiſe that he is dead, and pray that the 
proceſs ſhall ceaſe ; but this ought to come in by the return of the 
Serif, and not by ſuggeſtion. Br. Surmiſe, pl. 15. cites 22 E. 

"WF, | 8 
5. In appeal, the defendant confeſſed the felony and took to his 
clergy, the plaintiff made ſugge/izon that he wwas taken at his freſh ſuit 
in Middizfſex, whereupon the court wrote to Middleſex to in- 
uire of the freſh ſuit and found it, and he had reſtitution, Br. 


Surmile, pl. 21. cites 2 R. 3. 13. | 


£132] (B) In what Caſes ſufficient to ſupport Actions. 


1 I N. ſued execution upen a flatute-merchant, and writ iſſued 10 

* exſend the land, which writ was not returned, and the conufor 
came and faid that execution is made, and prayed venire facias upon 
audita querela ; and it was granted to him upon this ſurmiſe, not- 
withſtanding the writ was not returned. Br. Surmiſe, pl. 11. 
cites 39 E. 3. 30. 

2. If an obligation is made by tuo, and the chligee brings ation 
againſt the one, he may ſurmiſe that the other is dead or is an infant, 
or is a feme covert; and ſo where the obligation is made to tm, and 
the one brings the action, he may ſurmiſe that the other is dead, or 
2 monk profeſſed. Br. Surmiſe, pl. 20. cites 32 H. 6. 30, 31. 

3. Attaint upon conſpiracy brought againſt 2, and the one pleaded 
not guilty, and the other pleaded another plea, and the iſſue found 
againſt both, and the one alone brought attaint, and aſſigned the falſe 
oath in all that was ſaid againſt him where they found damages of 

100. againſt beth, and there the plaintiff was compelled to abridge 
Bis demand of the damages, for thoſe are intire, and to proceed 
with his attaint of the principal. And there it was argued by 
divers, that he may make /urmiſe that the whole execution was levi- 
ed upon him, and ſo to maintain the attaint alone of the whole ; et 
non allocatur ; for it ſhall be intended that the execution was 
made as the judgment is, and as it is ſued; and therefore judg- 
ment was as above, that he ſhall abridge his demand of the da- 
mages; quod nota. And ſo it ſeems that ſuch ſurmiſe ſhall not 
ſerve. Br. Surmiſe, pl. 1. cites 34 H. 6. 30 & 35 H. 6. 19. 

4. A man ſhall not have writ of melius inguirendum upon ſur- 


miſe. Br. Surmiſe, pl. 17. cites F. N. B. 255. 


(C) In what Caſes ſufficient to ſupport Action in a 
| Foreign County. - 


I. 1 quare non admiſit, the ſheriff at the diſtreſs returned the 
1 biſhop nihil, by which the plaintiff ſaid that he had aſſets 


in London, and prayed diſtreſs there, and had it. Br. Surmiſe, 
pl. 2. cites 3 H. 4. 4. e | 1 
| N 


' Surmiſe and Suggeſtion. 


2. In detinue the defendant prayed garniſhment, and had it, 2 
mbhils were returned, and the defendant ſurmiſed that the garniſbee 


had land in another county, and prayed proceſs there, and had it 


upon his ſurmiſe. Br. Surmiſe, pl. 13. cites 6 E. 4. 11. 


(D) In what Caſes ſufficient to inforce the doing a 
Thing. 


1. I F the tenant in afſiſe of novel diſſeiſin, obtains writ to the juſ= 
races to ſend it into B. R. and the juſtices deliver it to the tenant, 
and he retains it, there upon ſuggeſtion the plaintiff may have 
writ to take the body of the tenant to deliver the record. Br 
Surmiſe, pl. 4. cites 1 Af. 14. | 

2. Suggeſtion was made in B. R. that F. S. was indicted of 
felony in the county of D. before the juſtices of peace, and was im- 
priſoned for it in D. and prayed the Court to ſend for the body of the 
record. Knivet J. ſaid, we will not write without ſeeing the re- 
cord before us, but you may have writ in Chancery to remove 
the body and the record before us. And fo ſee that they would 
not grant his prayer upon ſuggeſtion. Br. Surmiſe, pl. 10. cites 
41 Aff. 22. 

3. Homine replegiando; the defendant avowed the impriſonment 
of the plaintiff as his willein regardant, &c. and the other ſaid that 
frank, &c. and ſo to iſſue, and the plaintiff ſuggeſted that the de- 
Fendant had taken his goods, and prayed deliverance ; to which the 
defendant ſaid nothing: by which writ iſued to make deliverance, 
and the defendant took exception to the allegation of the plaintiff, 
ſaying that this is a count without original; et non allocatur ; for 
it was ſaid that it was a ſurmiſe, and not a count, by which he 
had his goods without ſurety to re- deliver them to tFe avowant, 
if the iſſue paſſed for the defendant. And per tot. Cur. the at- 
torney of the defendant ſhall gage deliverance well enough. Br. 
Surmiſe, pl. 12. cites 5 E. 4. 8. | 

4. Matters of record ought not to be fayed upon the bare ſug- 
geſtion or ſurmiſe of the party; but there ought to be an affida- 
vit made of the matter ſuggeſted, to induce 'the Court to ground 
2 rule for ſtaying the proceedings upon the record. (Mich. 1650. 
B. R.) For the law favours not the ſtopping of the proceedings 
in law, except there be very good cauſe for it. L. P. R. 537. 


tit, Suggeſtion. 


(E) In what Caſes ſufficient to inforce the doing a 
| Thing. Pleading. 


I, IN debt of 201. upon an obligation, the defendant pleaded acguit- 
tance, that the plaintiſf had acquitted him of 201. due to him, 

fer 205. rent bought by the defendant of the plaintiff ; and therefere 
the defengant en in fact, that the plaintiff was ſeiſed of the 
Vor. XX. K | 20 4. 
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Surpluſage. 
20 g. rent in D. and ſold it to the ge the 20 I. which 2010. 


ig the ſame 20 l. contained in the obligation of which the arquittance is 
made. And good matter in inforcing the acquittance ; per tot. 
Cur. and the plaintiff ſaid that he ſold to the defendant 20 acres 
of meadow in D. for the 20l. for which the obligation was made, 
abſque hoc that the obligation was for the 201. which was for 
the 20 8. rent, priſt; and the others e contra, and a good iſſue. 
Br. Surmiſe, pl. 22. cites 3 H. 7. 16. 


(F) At what Time. After Judgment. 


1. I N dowey the tenant confeſſed the ation, and the demandant re- 

covered, and after the judgment the demandant ſurmiſed that 
the baron died ſciſed, and prayed writ to inquire of the damages, and 
had it after judgment; quod nota. Br. Surmite, pl. 16. cites 
14 H. 8. 25. c 


(1147 Surpluſage. 


(A) In Pleadings. 


Er Nuga- 1. LOrmedon in deſcender, and counted of a gift made to one 
tion, pl- A of a reverſion by fine in tail, the remainder to his ancgſtor in 
ers dec tail, and alleged ſeiſin in his anceſtor by force of the tail, and con- 
veyed himſelf heir, and the tenant prayed that he ſhew the fine, 
becauſe he counted upon the fine. But per Hill and Hank, he 
need not ; for he has ſhewed the fine executed; and therefore it 
is only ſurpluſage, and a thing to which you ſhall not have an- 
ſwer; and ſo was the beſt opinion. Br. Nugation, pl. 4. cites 
11 H. 4. 39. ö 

2. Addition of executor, adminiſtrator, carpenter, &c. on the part 
on the fart of the plaintiff, where he is not executor, adminiſtrator, or carpenter, 
Ze, lake, er if he be named J. N. of D. where he is of S. this is only ſur- 
Gant pluſage, which ſhall not prejudice. Br. Nugation, pl. 11. cites 


. the defendazt in action, where proceſs 
per Paton of outlawwry lies note the difference. Br. Nugation, pl. 11. cites 
1 H. 5. 5. | 
ucgatut - Br. Nugation, pl. 2. cites 9 H. 6, T, f ; 

But now in action where proceſs of outlawory lies, he ought to give addition to the defendant ; and this 
Mall not abate the writ. Contrary en the part of the plaintiff at this day; per Paſton for law ; quod 
non ncgaturs Br. Nugation, pl. 3. cites 9 H. 6. 1. 4 


Sttrpluſage. 


4. Debt by J. N. adminiſtraton, &c. or executor, &c. and counts 
of a duty due io himſelf, it is well; for this word executor or ad- 
miniſtrator is nugation. Br. Nugation, pl. 18. cites 9 H. 5. 5. 

5. Entry in nature of alliſe of a diſſeiſin done to his father. Ful- 
thorp pleaded actio non; for your father, whoſe heir you are, 
infeoffed us in fee without condition, and gave colour. Newton 
ſaid he infeoffed you upon condition, &c. and for the condition 

broken he re- entered, and was ſeiſed till by you diſſeiſed; and 
held a good plea and good confeſſion, and avoiding, notwith- 
ſtanding that-the defendant alleged the feoffment to be without 
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Acdlan agairſt J. N. and giga was caft by FJ. N. of D. and therefore was diſallowed; and fo fee 
that ſurpluſage ſhall hurt on the part of the detendant ſometimes. Br, Nugation, pl. 24. cites 18 E. 4+ 44 


condition; for thoſe words { wvithout condition are void, unleſs the 


defendant claims by the condition to have the land by the performs 
ance of it; by which the deiendant /aid that he inferffed him ſim- 
ply, abſque hoc that he infeofied him upon condition, prout, &c.- 
Br. Confeſs and Avoid, pl. 45. cites 9 H. 6. 55. 

6. Solvendum to the obligor in an obligation, is ſurpluſage. Br. 


Nugation, pl. 19. cites 4 E. 4. 


7. Debt againſt the provgſt and ſcholars of a college in Cambridge, 
becauſe T. M. late provoſt, predeceſſor of the defendant, and the ſcholars 

F. their ſervant, bought 2 bellt of the plaintiff for 401. here at 

ndon, where the action is brought, which came to the uſe and 
Profit of the college aforeſaid ; and after T. M. was removed from 
the provoſtſhip, and the defendant 10as elected and made provoſt, and 
the defendant, being often requeſted, did not pay. And, by 
ſome juſtices, the buying of the provoſt and the * college cannot 
be good; nor by the abbot and covent, + dean and chapter, baron 
and feme ; for it is only the buying of the dean, provoſt, abbot, 
or baron, for the others ſhall not be but as dead perſons in 
the law. And by ſome juſtices the contract is good, and ſhall 
be intended the bargain only of the provoſt, and the name of the 
ſcholars is not but ſurpluſage; for the contra of the provoſt, and 
the coming to the uſe of the college, is the effect of the matter. Br. 
Corporations, pl. 53. cites 5 E. 4- 70. 

8. Detinue of charters againſt J. N. fon and heir of J. N. and 
counted of bailment made by the plaintiff to the defendant ; who ſaid, 
that he is ſon and heir of V. and nat ſon and heir of F. N. Per 
Moyle ; this is no plea, becauſe it is of his pain, and not brought 
againſt him as heir, and ſo it is ſurpluſage ; as in treſpaſs, de fon 
mw_ demeſne is no plea. Br. Traverſe per, &c. pl. 235. cites 
10 E. 4. 12. | 

9. Writ of entry upon 5 R. 2. that he entered into ſuch land, 
which N. gave to him in tail ; and by award of the Court thoſe 
words ( which N. gave to him in tail) were ſtruck out; quod 
nota, for ſurpluſage. Br. Nugation, pl. 1 5. cites 15 E. 4. 24. : 

10. But where in afſiſe of rent, if the plaintiff makes title in his 
plaint to 4 rent- charge, the defendant ſhall anſwer to it; for this is 


material. Note the difference. Br. Nugation, pl. 15. cites15 E. 4. 24- 
| ; K - 11. In 


Br. Obligz- 
tion, pl. 47. 
cites 4 E. 4. 
29. 8. Pe 


* All the 
editions of 
Brook are 
(contract); 
but it ſeems 
miſ printed 
for (college) 
and that is 
agreeable to 
the original. 
L. 5to E. 4. 
73. b. 74· a. 
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tl. In debt upon à bond, if the plaintiff counts that the defendant 
made it when he was of full age, the defendant may plead nonage, 
without traverſing the full age; for this is not material, nor uſual 
in the count; per Littleton. Br. Nugation, pl. 15. cites 15 E. 
4. 24. | | 5 | 
12. Surpluſage is no bar nor e/toppell. Arg. Godb. 380. in 
Brooker's caſe, cites 9 E. 4. 24. 7 E. 4. 19. | 
ro. E. 183. 13. In treſpaſs the plaintiff declared, that the defendant vi & 
pl-6. Paſch. armis broke his cloſe and entered; and blada tritici, &c. concul- 
2 . carit & conſumpſit, nec non herbam ſuam, &c. pedibus ambu- 
ingly. lando conculcavit & conſumpſit continuando tranſgreſhon” præd' 
quoad depaſturationem, conculcationem, &c. herbæ, &c. The 
plaintiff had verdict. And it was aſſigned for error, that the 
plaintiff ſppeſed a continuance of the treſpaſs in depaſturing of the 
graſs, whereas nothing of that was mentioned before ; for the treſ- 
paſs was laid in conculcatione & confumptione herbz, pedibus 
ambulando. But this was held to be ſurpluſage, and the judg- 
ment was affirmed. Mo. 684. pl. 944. Mich. 32 & 33 Eliz. in 
the Exchequer- chamber. Short v. Hellyar. 
2 Bulſ. 174. 14. When a man meddles with a thing which is but ſurpluſage, 
5. P. in which he needed not to do, he muft recite the ſame ſubſtantially ; 
Heydan"s otherwiſe his plea will be vitious. Per Coke Ch. J. Godb. 248. 
Coke; and pl. 34 5. in Sir Chriſtopher Heydon's caſe, cites 4 Rep. Palmer's 
that if be caſe. | | 
commits | 
any contrariety in this recital, this writ ſhall abate ; and ſaid, that to this purpoſe it appears at large 
in Pl. C. 84, $5. in Partridge and Croker's caſe, | 


15. It is ſurpluſage for a plaintiff in freſpaſt to make a zitle 10 
himſelf in his declaration. 2 Bulſt. 288. Mich. 12 Jac. Willa- 
more v. Bamford. 1 | 

16. An action of Zreſþaſs brought, and a continuands of the 
treſpaſs unto the day of the ſuing forth the plaintiff*s original, to 
wit, the 20th day of November, which day was after the ſuing forth 
of the original. And becauſe the jury gave damages for the whole 
time, which ought not to be, it was moved, that the judgment 
upon the verdict might ſtay; but by the whole Court the videlicet 
was held idle, and judgment given for the plaintiff. Brownl. 234. 

„1161 Hill. 13 Jac. Forreſt v. Headle. | 3 
ä 17. In zreſþaſs for taking his horſe, the defendant pleaded, that 
235+-S.C, J. H. was ſeiſed in fee, and granted a rent, &c. for which he diſ- 
_—. trained, &c. The plaintiff replied, that before the grant of the rent, 
of opinion, V. H. was ſeiſed, who had ſue J. H. the elder, and J. H. the 
the it was younger ; and that he deviſed his lands to his ſaid 2 ſons in tail, and 
— died; and that J. H. the eldeſt died without iſſue ; and that J. H. 
ceofails, The younger had iſſue A. H. and died; and that the ſaid A. H. gave 
and the leave to the plaintiff to put in his horſe, abſque hoc, quod pred. J. H. 
word (p2- pater, 4vas ſeiſed in fee, prout, c. Upon iflue it was found for 
the plaintiff, It was objected, that here was no ifſue at all, be- 
ment was cauſe the defendant had not pleaded quod J. H. pater was ſeiſed 
— Me in fee, as the traverſe was. But the plaintiff had judgment ; for 
* though pater be added, yet the words, without pater, bind 3 
f - t 


Surplulage. 
that perſon, that the defendant had pleaded; and that (pater) is 


but John, and can do no hurt, eſpecially ſince it may ſtand true 
that he was pater, as if it had been traverſed ab/que hoc quid præ- 
difus 7 H. geueroſius, &c. otherwiſc if it had been ab/que hoc quod 
pred. W. H. which could not be taken for the ſame perſon. 
Hob. 116. pl. 144. Trin. 14 Jac. Blackford v. Alkin, 

18. In an action of eſcape againſt the ſheriff, upon a meſne 
proceſs, the defendant pleaded, that he had taken the party upon 
a latitatz and that in bringing of him from Mington prædicto he 
was reſcued, and ſo returns the reſcue; and exception taken to 
the (prædicto) becauſe there was no 1/iington mentioned before. 
But Coke Ch. J. held, that the (prædict.) was ſurpluſage, and idle; 
and judgment was entered againſt the plaintiff. 3 Bulſt. 198, 199. 
Trin. 14 Jac. Proby v. Lumley. 
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So in debt 


upon a bond 


to perform 
or award, 
the defen- 
dant pleads 
nul agard. 
The plain. 
tiff replies, 
and ſets out 
an award, 


that the defendant ſhould pay to the plaintiff 651. at the houſe of the plaintiff apud Sevenoak prædictum, 


and aſſigns a breach in non-payment. 


And exception was taken to the prædictum, becauſe there was 


no Sevenczak mentioned before ; but reſolved, that the prædictum was void. But the plaintifF had judg- 


ment notwithſtanding. 


Lutw. 56:. Mich. 11 W. 3. Lambert v. Kingsford. — S. C. 


cited 2 Lord 


Raymond's Rep. 1183. Trin. 4 Anbæ, in caſe of the Queen v. Mackarty and Fordenburgh, 


19. J. S. granted a rent-charge to baron and feme, during the hfe 
of the feme. The baron dies. The feme ſurvives, and takes admi- 
niſftratin to the baron. "The rent was behind in life of the baron. In 
replevin the defendant made conuſance, as bailiff of the feme, as 
adminiſtratrix of her baron, ſetting forth the grant. It was ob- 
jected to the conulſance as bailiff to her, as adminiſtratrix, when 
| ſhe was intitled by ſurvivorſhip. But the objection was over- 
ruled, becauſe the conuſance as adminiſtratrix is void, idle, and 
ſuperfluous. Brownl. 171. Hill. 15 Jac. Brown v. Dunry. 


20. Debt upon bend, conditioned 4% pay 1ol. on the 14th day of Oro. J. 549, 


July, the defendant pleaded payment on the 14th day of July. The 
plaintiff replied, that he had not paid it prædicto 14 die Auguſti, quo 
eidem ſolvend. fuit. The jury found, that he paid it on the 14th 
day of July. Upon a writ of error in B. R. the error aligned 
was, that the 14th day of Auguſt was not mentioned before: but 
the Court held, that the word { Aug is only ſuperfluous, and 
that the iſſue was not joined upon that, but upon the aforeſaid 
14th day; and ſo affirmed a judgment given in C. B. Palm. 74, 75. 
Hill. 17 Jac. B. R. Halſie v. Bointon. 


nithan. S. C. adjornatur. Mich. 17 Jac. 


as here; but Haughton contra. 


5 50. pl. 11. 
Mich. 17 
Jac. B. R. 
>. C. by 
name of 
Hall v. Bo- 
nythan, But 
ſays, that 
Haughton 
was contra. 
2 Roll. 
Rep. 135. 
Halſe v. Bo- 


But Mountague Ch. J. and Doderidge, were of opinion 
But they ſaid, that if che repiication had been non ſolvit 14 die Au- 


guſti, leaving out the word (pred.&s ), then it had not been a good iſſue joined. And Dode.idge J. re- 
lied much upon the finding of the jury, becauſe they found the non-payment the 14th da, of june; 
but had they found the non payment the 14th day of Auguſt, the caſe had been more dubious. 


21. In action upon the ſtatute for tithes de viginti acris terra for 
three. years de quibus quidem triginta acris, no tithes were paid, 
&c. After a verdict for the plaintiff it was moved that it might 


be amended and made (viginti), as it was in the firſt part of the 


declaration, and as the truth of the matter really was; but ſince 
all the rolls were (viginti) it was held not amendable, but it being 
after verdict the Court thought it well enough, and that the word 


(trigintg) in the declaration «vas only ſurpluſage; for de quibus 
K 3 quidem 


[117] 


= 


n 


Þ Dag 


ALE BSE ICE 
A PT IE FP 


2 8 * 2 
r 
o #2; 2,6 4 * 
. — 7 — = 
——— 


r 
—— 1 » 


e 


* 
„ 


. 
— 0 ob 
E 1e 
r 
— 


— 


— cu 


# 
£ 2 3 
3 > l 
4 1 
£ p 
Xx N 
C 7 
4 
- 
"A 
+2 
"x 
2 
q 
4 
of 
4 
$19 
1 8 
3 ; 
1 
: id 
\ 
372 
4 
19 
318 
CB : 
33 - 
£ 4 
14 
we 
2 1 
| a 
#18 
4 24 
4 
4 
” © 
l : 
14 
ba = 
*# 
4 
174 
1 
9 
v L 
o 
; 
I 
8 
1 
11 
£3 
; 
q \ 
its 
4 F 
Fl = 
* it 
LE 74 
999 9 
77 
» 4 *4 
4 v3 
a 1345 
219 
E! a 
11 
6 1 
} 


117 Surpluſage, 
quidem acris is well enough, for it cannot be intended but of 20 
acres. Sid. 135. pl. 9. Paſch, 15 Car. 2. B. R. Fanſhaw v. 
Mildmay. 
8. C. cited 22. The d:Fringas againſt jurors was returnable tres Trin. &c. 
E. 1 _ J. nife prius wenerit M. Hale mil capital baro, &. on ſuch a day equſ- 
Rep. 8 dem menſj;s Fumii, whereas no month of une was mentioned before ; 
Paſch. W. after verdict this was moved in arreſt of judgment as a diſconti- 
* "5:4 93M nuance. The Chief Baron and the whole Court held that the 
v. Bake. word (ejuſdem) ſhall be void, and the word (Junii) ſhall be in- 
tended — next enſuing; as a covenant to pay money at 
Michaelmas, ſhall be intended Michaelmas next. Hard. 330. 
pl. 4- Trin. 15 Car. 2. Anon. | 
23. E. N. the adminiſtrator of G. N. brought an action of debt 
upon a bond due to the inteſtate, and ſets forth that the adminiſ- 
tration was granted to him, but in the concluſion of his declara- 
tion, he ſays, profert hic in Curia literas, Qc. prefato, Wc. G. in- 
lead of præfato E. The defendant pleaded a frivolous plea, and 
1 upon demurrer it was inſiſted for the defendant, becauſe of this 
4 variance of G. inſtead of E. But per Cur. (prefato G.) are only 
4 ſurpliſage, and thall not vitiate the matter preceding, which was 
fl ſufficient without them. And judgment was given for the plain- 
: i tiff. 2 Jo. 219. Paſch. 34 Car. 2. B. R. Nonne v. Maxey. 
ee "apo 24 In debt the plaintiff declared upon a bi, penal of 601. dated 
| cites S. C. 1 May, for payment F 331, on 1 Nov. and averred that the ſaid Gol. 
= out of Lutw. uat not paid, and upon demurrer one exception among others was 
| oy _— e taken to the declaration, that the plaintiff averred the defendant 
4 be ſurpla- had not paid præd. ſexaginta libras, when the word (/exaginta } 
late . wwas not mentioned before, and he ſhould have alleged that the ſaid 331. 
_ avere not paid; for otherwiſe the ſum penal did not become due, 
and yet it is demanded in the action; Curia adviſare vult. But 
the reporter ſays, quzre, if the word (ſexaginta) ſhall not be 
taken to be void, and as if it had not been alleged, there being no 
ſuch ſum of 601. by the bill to be paid upon the 1ſt Nov, and then 
it is all one as if he had ſaid that the defendant non ſolvit pred. 
libras quas ſolviſſe debuit ſuper pred, primum diem Novembris, 
and cited ſeyeral caſes, Lutw, 445. 450, 451. Mich. 3 Jan. 2, 
Belli v. Bolton. | | 
= 25. In debt upon bond for performance of covenants the plaintiff 
1 | aſhgned a breach generally; the defendant demurred, for that it 
a is ſaid {as in the aforeſaid indenture is mentioned } where no inden- 
ture was mentioned before, but it was conceived [by ſomebody, but 
ſays not by whom, but only that I conceive] that utile per inu- 
tile non vitiatur, and that the word ſ aforeſaid] is not only ſur- . 
pluſage but void, as the viz. was in Hob. 169. which in Stukely Ly 
and Butler's caſe was deemed void, 2 Sid. 63. Hill. 1657. B. R. 
Longvil v. Damport. | ; 
1 | Lag wa find 26. Treſpaſs for an aſſault and falſe impriſonment for 40 hours; | 
| 3 the defendant pleaded that the plaintiff was outlawed, and that a | 
if given in this capias utlagatum was proſecuted againſt prediff Jobn Fowler ( the | 
1 cale is men- glaintiſf } whereas his true name ꝛuut George, and fo juſtifies by vir- „ 


tioned 1 ” 
Lato. — tue of a warrant ou a capias utlagatum, and upon demurrer this 
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- Surpluſage. 


this plea the defendants had judgment; for the plaintiff was 
named through all the proceedings, but in this place where it was 
ſaid, that a capias utlagatum was proſecuted againſt prædict' Jo- 
hannem, therefore the word Johannes ſhall be rejected as ſurplu- 
| ſage, and then the plea will be, that a capias utlagatum was pro- 
ſecuted againſt prædict. Fowler. 3 Nell. a. 262. pl. 11. cites 
2 Lutw. 919. Fowler v. Holmes & al. 1 Lev. 428. S. P. 450. 
S. F.. . | : 

argument in ten terms, it is probable it was never argued afterwards ; and that as to the 
authority was Cited. 


27. The plaintiff declares, that he was ſeiſed of an ancient 
watercourſe and mill, and that the defendant being conuſant 
thereof, diverted the ſaid watercourſe ſo that it could not flow to his 
mill for ſo long time in certain, eo quad molare non potuit, &c. 
After verdict for the plaintiff it was moved in arreſt of judgment, 
that the hindrance of the grinding is deſigned to be the git of the 
action, and therefore it ought to be ſhewn expreſsly, but here it 
is not ſhewn intelligiby; for it ſhould be molere, which ſigniſics 
to grind, but molare has no fuch fignification. Sed non alloca- 
tur; for per Holt Ch. J. & totam Curiam, where the act implies 
a tort of itſelf, a per quod is not neceſſary to ſupport the action, but 
only aggravates the damages. Now here it appears a tort without 
the per quod; for it is ſaid that the watercourſe could not flow to 
his mill, and therefore it is good, eſpecially after verdict. Judg- 
ment for the plaintiff Ld, Raym. Rep. 102. Mich, 8 Will. 3. 


Richards v. Hill. 


28. The plaintiffs brought quare impedit for hindering them 
to preſent to the church of Saint Andrew's Wardrobe in London, 
and aver, that the indowment of the rectory of the church of 
Saint Andrew's Wardrobe was of greater annual value than the 
indowment prædictæ vicarie eccleſiæ of Saint Ann Black-frier's. 
It was objected by the defendant's counſel, that the plaintiffs have 
not made a ſufficient averment as to this point; for the plaintiits 
have averred that the indowment of the church of Saint An- 
drew's Wardrobe is of greater value than the indowment (præ- 
dictæ) vicariæ eccleſiæ de Saint Anne's Black-frier's, whereas no 
mention was made of any vicarage before, to which this relative 
word (prædictæ) can refer; and ſo the indowment, which is a 
ſubſtantial part, is not traverſable. But the whole Court reſolved, 
that the averment was ſufficient, for they would reject the word 
(prædictæ) as ſurpluſage. Ld. Raym. Rep. 192. &c. Eaſt. 
9 W. 3. Reynoldſon v. Blake and the Biſhop of London, 

29. In treſpaſs the plaintiff declared of taking cattle at D. par- 
vum prædict. &c, It was objected that the declaration was ill 
becauſe no mention was made of D. parvum betore, and there- 
fore it is a declaration of a treſpaſs in no place, but the Court 
ſaid they would reject the (prædict.) as ſurpluſage. Ld. Raym. 
Rep. 237. Trin. 9 W. 3. Lambert v. Cook. | 

| K = of 30. In 
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Kc. which 
lays the caſe 
was ordered 
to be argued 
again, but 
that by its 
not being 
entered in 
the protho- 
notary's 


book for 
point here no 


And as to the books mentioned to be S. P. there ſeems iome great miſtake. 
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5 Bod. 206, 
Paſch. 8 W. 
3. 8. C. 


and held that 


the word 
(molare) 
being inſen- 
i ble, no da- 
mages could 
be given for 
it, and that 
the declara- 
tion nan 
been good 
if that p ict 
of it had 
been leſt out, 
ſo that the 
plaintiff had 
his judg- 
ment. 
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Surpluſage. 


30. In treſpaſt of taking cattle the defendant pleaded a lenſe from 
J. S. the plaintiff replied a former leaſe till in being to him, and 
traverſed the leaſe to the defendant; the defendant demurred becauſe 
the pleintiff, non traverſat the laſt leaſe, Sc. The Court ſaid, 
that as to the word (non) ſince it is contrary to the record, they 
would reject it as ſurpluſage. Ld. Raym. Rep. 237, 238. Trin. 
9 W. 3. Lambert v. Cook. 

31. ndeb. o/7. for money had and received by the defendant 
for the plaintiff ad uſum of the defendant, and verdict on non aſl. 
for the plaintiff. Held on motion in arreſt of judgment, that 
thoſe words (ad uſum of the defendant) ſhould be rejected becauſe 
inſenſible and repugnant. 1 Salk. 24. pl. 7. Paſch. 13 W. 3. 
B. R. Palmer v. Stavely. 

32. In debt brought by the college of phyſicians exception was 
taken, that it was ſaid in the declaration, that the defendant by the 
ſpace of fo many months ante exhibitionem billz, ſcilicet the 23d of Au- 
guft, praftiſed phyfic, &c. which was impoſſible; but it ought to 
have been from the 23d, &c. To which it was anſwered and 
agreed by the Court, that the words 23d of Auguft coming in after 
a ſcilicet, if they were repugnant to that which went before, fbould 
be rejected, and then the declaration would be good for ſo many 
months ante exhibitionem billæ. 1 Ld. Raym. Rep. 681, 682. 
Trin. 13 W. 3. in cafe of the Preſident and College of Phyſicians 
v. Salmon. 8 
33. In error of a judgment in C. B. the plaintiff aſſigned the 
want of an original, to which the defendant pleads a releaſe of 
errors in the ſaid judgment, et hoc paratus eit verificare unde 
petit judicium ſi prædictus the plaintiff breve de errore prædictum 
proſequi aut manutenere debeat & quod idem judicium in omnibus 
affirmetur. It was objected to this plea becauſe the concluſion of 
it prayed that the judgment might be affirmed, whereas it was 
faid it ought to be upon the eſtoppel ; but it was reſolved, that 
the beginning of the plea and the concluſion of it, till you come 
to thoſe words, et quod idem judicium, &c. was proper and right, 
and therefore the addition of thoſe words ſhould be rejected; and 


Powell J. ſaid he wondered how it could be fancied to be an 


eſtoppel. 2 Ld. Raym. Rep. 1052. Mich. 3 Annz. Davenant 
v. Rafter. 


For more of Surpluſage in general, ſee Abatement of Writs, 


Arbitrement, &vewry, Judgment, Trial, and other 
proper titles. 
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5 Surrender, | 33 


ditio pro- 
perlys is a 
yielding up 
of an eſtate 
for lite, or 
years to 


(A) T What Perſons ſ may ſurrender]. Good, in 7 


respect of ther {/lates. — 


| him that has 
: By 5 | an immedi- , 
4 55 JF two jointenante, and to the heirs of one, he who has for ate eſtate in 
life cannot ſurrender to his companion for the joint poſſeſ- ina ng 
; F | remainder 
fion in them. 22 H. 6. 51. Curia.] | RE i $7 a 


eftate for life or years may drown by mutual agreement between them. Co. Lit. 337. b. f See 
(B) — C) pl. 1. 2, 3, 4. : 
1 S. P. But in ſuch caſe tenant in commen may. Mo. 388. pl. 506. Arg. in Perrot's caſe cites 


22 H. 6. 
If 1 infeeff two, habend' to them and the heirs of the one, there he ⁊bbo has franktenement cannet ſure 


rerder to the other by reaſon o the joint poſſeſſion ; for there the frankienement cannot merge in the rever- 
ſion; by reaſon that he who has the fee is jointiy ſeiſed of the poſſeſſion with him who ſurrendered, and 


it is not properly a ſarrender, but where he wwhs ſurrenders gives paſſiſſien to him who takes by the ſur- 
render. Per tot. Cur. except Port. Br. Surrender, pl. 13. cites 22 H. 6. 51. 


[2. Tenant for life may ſurrender to him in remainder for his life, Perk. ſ. 


for his eſtate for his own life is more high to him than the eſtate — = = 


for the life of the leſſee. 24 E. 3. 32. b.] 7. 11. and 

. | ſays, that in 
the ſame manner as it is of land it is likewiſe of all rents, commons, corodies, &c. mutatis mutane 
dis, &c. | 


[3- If baron and feme jointenants for life are, the baron may well It is not 
ſurrender to him in rever/ion; and this ſhall bind the baron, though —_ os 
it ſhall not bind the wife, nor ſhall be any diſcontinuance to her; nature of a 


yet this is good ſurrender during the lite of the baron. Contra, ere is 
o give ab- 


17 H. 7. Kelloway, 42. ſolutely all 
the eſtate for term of life; which cannot be here for the intereſt of the feme by words of ſurrender, 
Kelw. 42. pl. 5. per Frowike. 

Perk. f. 612. ſays, it is a good ſurrender during the coverture; and if the huſbind dies before the 
wife, or if they be divorced, cauſa pracontrattus, the wife may enter and defeat the ſurrender, not- 
{| withſtanding that he, to whom the ſurrender was made, died ſeiſed of the land in his demeine as of 
fee, and his heir be in by deſcent. The ſame law is, if the ſurrender be made by the huſband and 


wife, &c. U [ 120 J 


4. Scire facias to execute a fine by the heir of 8. who was in 
remainder in fee by the fine. The caſe was, that ine was levied 
to A. for life, the remainder zo F. in tail, the remainder in fee to 8. 
who were three brothers; and after A. ſurrendered to J. and then 
S. died without iſſue, and after J. died without iſſue; and the plain- 
tiff brought the /cire facias to execute the fine, as heir of S. And the 
tenant pleaded, that A. after the death of F. and S. entered, que eftate 
he has, and ſo the fine executed. And Thorp held, that the ſur- 
render of the eſtate of A. to J. was only the eſtate of A, _ 1 
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Surrender. 


J. had the eſtate of A. but only during the life of A. and that if 
J. had died, living A. quod occupanti conceditur, which ſeems 
to be a great error, for Finch contra, and that this was a full 
ſurrender. And by this the gate of A. is merged in the tail, 


and ihe eſtate tail of F. executed, and his feme ſhall be endowed ; _ 
and that J. might have vouched by the warranty of the tail in 


the life of A. and therefore the plaintiff made another anſwer 


to the plea of the tenant; quod nota. Per Thorp; if A. had 


Charged and ſurrendered, J. ſhould hold charged during the 


life * A. which ſeems to be law. Br. Surrender, pl. 4. cites 
44 i 3- 9. | 

5. In aſſiſe it was faid, that if a man Jeafes land for term of life, 
and after grants the reverſion to J. N. for term of life, and the 
tenant attorns, and they both ſurrender, that this is no good ſur- 
render to him in reverſion for term of life. The reaſon ſeems to 
be, inaſmuch as it does not lie in grant, but by deed. But 
Grene ſaid, it was a good ſurrender ; but he was not preciſe, 
but awarded the aſſiſe for another cauſe ; quod nota. Br. Sur- 
render, pl. 31. cites 47 Aſſ. 46. 

6. A ſurrender may be made by tenant for term of life to him in 
revenſn, upon condition, well enough; and ſo it was, viz. ren- 
dering rent, and for default of payment à re-entry. It ſeems that 
this ought to be done by deed indented. Br, Conditions, pl. 156. 


cites 14 E. 4. 6. 


7. Where a feme has a leaſe for years, and takes baron, the baron 


may give or ſurrender, or forfeit it, but he cannot charge it; but 


the law ſhall charge it to the king for debt. Br. Surrender, pl. 44. 


cites 22 E. 4. 37. 


8. In writ of entry it was agreed, that the ſurrender of one exe- 


eutor is good for bath; quod nota. Quære, of the default of one 


executor, upon reſceipt after plea pleaded. And the caſe was, 
that 2 executors prayed to be received to ſave their farm by the flatute 
of Glouceſter, and after the one made default, and came, and would 


ve ſurrendered, and was not ſuffered; for the Court had no 


warrant but to record his default. The reaſon ſeems to be, inaſ- 
much as he is not party to the original, but comes a latere by the 
reſceipt.. Br. Surrender, pl. 22. cites 21 H. 7. 25. | 

9. If there be lee for years of land, the remainder of the ſame 
land to a ftranger for life, the remainder to another in fee, and 
during the years he in the remainder for life ſurrenders to him in fee, 
it is a good ſurrender. Perk. ſ. 60g. 

10. If a ſole woman ſeiſed of land in fee, laſer the ſame to a 


ranger for life, and takes a huſband, and the leſſee grants his gſtate 


unto the huſband, this is no ſurrender ; and yet the huſband is ſeiſed 
of the reverſion in fee, which is immediate to the eſtate of the 
leflee, viz. in the right of his wife, and not in his own right, &c. 
Fes. 5 622. © 

11. Feme tenant in tail made a leaſe for years, and then took baron, 
and died. The baron, being renant by the curteſy, ſurrendered 5 


5 
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the iſſue. It was held per Curiam, that the iſſue ſhall avoid the 6 Elis. in 
leaſe. Mo. 8. pl. 30. Paſch. 3 E. 6. Anon, _ _ 


S. P. exactly, and ſeems to be S. C. And Dyer doubted whether this ſurrender be good; becauſe 
tenant by the curteſy is but in reverſion, and has nothing in poſſeſſion, and it is dubious how he can 
ſurrender. But Weſton and Brown held, that he may ſurrender ; for a term or franktenement may 
be ſurrendered to him that hath the eſtate in reverſion or remainder, if it [there] be not a meſne eſtate, 
as tenant for life, the remainder for lite, the remainder in fee; the firſt tenant for life cannot ſur- 
render to him that has the fee. But the great point was, whether the iſſue could avoid the leaſe during 
the life of the tenant by the curteſy ; and the Court held he could not, for the tenant is in as a pur- 


Cchaſor. ———Dal, 65. pl. 28. S. C. 


12, Surrender cannot be made, but by one that is in poſſeſſion. S. Pa unleſs 
| 71; in ſpecial 

Per Dyer. Dal. 32. pl. 17. anno 3 Eliz. Anon. par, 
ſ. 599- And therefore if ef» fur life, or for years of land, be oufted of the land by a firanger, 
and after the ouſter, and before his eniry, he does ſurrender unto his leſſor, it is no good ſurrender ; 
becauſe he has but a right at the time of the ſurrender, &c. Perk. ſ. 600. 

So if a woman has title to have di aver by the common law, and ſhe ſurrenders unto bim, againfl evhom 
foe cught to baus dower, it is a void turrender. Perk. ſ. 60. | 


13. A. leaſes to B. for 21 years. B. makes an under-leaſe to C. 
for 10 years, and then B. granted the reſidue of the term to D. 
A. leaſes to E. for 21 years to commence after the determination, 
ſurrender, &c. of the leaſe to B. Afterwards A. grants the re- 
wverſron to J. S. C. and D. attorned; and afterwards C. and D. 
ſurrendered to 7. S. Per Cur. the ſurrender by D. is good; for 
inaſmuch as the intereſt, which D. had at the time of the ſur- 
render, was a reverſion in B. after his grant to C. and there it 
remained, and continued in its nature, as to that point, notwith- 
ſtanding that by the grant it paſſed in another manner than as a 
reverſion. 3 Le. 95, 96. pl. 138. Trin. 26 Eliz. in B. R. Gur- 
ney v. Saer. 
14. Tenant at ill cannot ſurrender. Per Gawdy J. Cro. E. 156. 
is 39. Mich. 31 & 32 Eliz. B. R. in the caſe of Sweeper v. 
andal. | 
15. A. had 2 ſons, B. and C.—A. was tenant for life, remainder Le. 176. 
70 B. and C. for life. C. purchaſed the reverſion in fee; and then 1 250. 
A. and B. ſurrendred to C. without deed. Per Fenner J. the ſur- Sqn,” 
render is void; for if it be good, it muſt firſt be the ſurrender of 
him in remainder, which cannot be without deed; and it cannot 
be the ſurrender of the firſt tenant for life to him in remainder, 
becauſe there is no word of ſurrender between them. Cro. E. 269. 
pl. 9. Hill. 34 Eliz. B. R. Perkins v. Perkins. 
16. Tenant by extent may ſurrender to him in reverſion. Per 
Ventris J. 2 Vent. 328. in caſe of Dighton v. Greenvill, cites 
4 Rep. 82. Corbet's caſe. Bis 
17. Bargainee before entry may ſurrender, aſſign, or releaſe. 
Cart. 66. Paſch. 18 Car. 2, C. B. per Bridgman Ch. J. in caſe 
of Geary v. Bearcroft. | s | | 
18. Surrender of /eaſer (made by the limitor of the eſtate) 75 
cefly que truft (being remainder-man for life in poſſeſſion) accord- 
ing to a power reſerved by the limitor, was held not to paſs the 
eſtate, the ſurrenderee having only a truſt, and not the legal eſtate. 
Skin. 77. Mich. 34 Car. 2. B. R. Lady Stafford v. Luellin. ny 
19. I. 
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See (C) 
pl. 8, 9. 


Br. Briefs, 
pl. 240. cites 
8. C. 


Surrender. 
19. If after the leaſe and releaſe executed th make the tenant ro 


the præcipe, the tenant ſurrenders to the relegſor, this is void; for 


he has no reverſion for the ſurrender to operate upon. Pig. of 
Recov. 50. | 


(A. 2) The Force and Effect thereof. 


1. ESIGNATION by the warden of a chapel, parſon, preben- 

3 dary, or ſuch like, pending the writ, ſhall not abate the writ, 
by the beit opinion there; and yet ſee elſewhere, that leaſe of 
the party who reſigns, is void thereby. Br. Surrender, pl. 27. 
cites 15 Aſſ. 8. | 

2. Where the 7enant for term of life ſurrenders to him who right 
has, or the tenant to his lord, the franktenement veſts without 
livery; per Shard. Br. Surrender, pl. 28. cites 27 Aſſ. 37. But 
contra Hank. 12 H. 4. 21. for the tenant has fee- ſimple; but it 
appears elſewhere, that where tenant for term of life ſurrenders 
to him in reverſion or remainder, and he thereby enters, that the 
franktenement veſts without livery. Br. Surrender, pl. 28. cites 
27 Af. 37. 3 

3. If the ling gives in fee, or in tail, or for life, and the patentee 
leaſes it for years, or leaſes or gives part of the land in fee, and after 
furrenders his patent by which it ts cancelled, the leſſee or donee thall 
not by this loſe his intereſt ; for he may have a conſtat out of the 
inrollment, which ſhall ſerve him. But fee now an act of anno 
3 & 4 E. 6. cap. 4. thereof. And quzre, if the common law 
{hall not ſerve; for it appears in libro intrationum, that a man 
may plead a conſtat. Br. Surrender, pl. 5 1. cites 13 R. 2. 

4. Tenant by the curteſy and the heir within age were, and 
aſſiſe was brought rent againit them, and the tenant by the cur- 
teſy ſurrendered to the heir pending the writ ; and per June, he ſhall 
not be adjudged in by deſcent as to the plaintiff to abate his writ, 
becauſe the taking of the furrender was his own act; and if the 
tenant by the curteſy had charged, the heir ſhall hold charged 
during his life; per Rolfe, if writ of entry be brought againſt the 
beir after the ſurrender, he ſhall be ſuppoſed in by his mother, and 
not by the tenant by the curteſy. Br. Surrender, pl. 24. cites 
1 H. 6. 1. | 

5. If the tenant breaks covenant in reparations, or ſuch like, and 
efter ſurrenders, and the ler accepts it, yet he may have action 
of covenant. Br. Surrender, pl. 47. cites 27 H. 6. 10. 

6. If tenant in tail of the gift of the king ſurrenders his letters 
patents, this ſhall not extinguiſh the tail; for the inrollment re- 
mains of record, out of which the iflue in tail may have a con- 
ſtat, and recover the tail, in caſe of IHN EARBL oF RuTLaxD, by 
which they made another deviſe, that the king ſhould grant to him 


the fee-femple alſo, and then recovery againſt him would bar the toil; 


et e contra, the reverſion. being in the king. Br. Surrender, 
Fl. 51. cites T. 32 H..8. | O 
| NE 7. 


'r t CET 


Surrender. 


7. A ſurrender determines the intereft of all parties but of flran- 
gers. But as to themſelves it is determined to all intents and 
purpoſes; per Croke J. Het. 21. Mich. 3 Car. C. B. in caſe 
of Sir Edward Peyto v. Pemberton, cites 3 H. 6. | 

8. The Court held, that a ſurrender immediately deve/ts the 
eſtate out of the ſurrenderor, and velts it in the ſurrenderee ; for 
this is a conveyance at common law, to the perfection of which 
no other act is requiſite but the bare grant; and though it be 
true, that every grant is a contract, and there muſt be an actus 
contra actum, or a mutual conſent, yet that conſent is implied. A 
gift imports a benefit, and an aſſent to take a benefit may well be 
preſumed z and there is the ſame reaſon why a ſurrender ſhould 
veſt the eſtate before notice of agreement, as why a grant of 
goods ſhould veſt a property, or fealing of a bond to * another in 
his abſence, ſhould be the obligee's bond immediately without 
notice. 2 Salk. 618. Hill. 9 W. 3. B. R. in caſe of 'Thompſon 
v. Leach. | 
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3 Lev. 284. 
in Trin. 

2 W & M. 
in C. B. the 
ſame caſe, 
Pollexfen 
Ch. J. and 
Powell and 
Rookſby o 
held that 
eſtate did 
not paſs by 
the ſurren- 
der and- 
for this they 
relied upon 
the conſtant 
form of 
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pleading ſurrenders, in which the precedents always are not only to plead the ſurrender, but to 
plead it with an acceptance, viz. to which the ſurrenderee agreed, unleſs one or two in Raſtall 3 
and divers authorities were cited in the cafe pro & con. And they held, that after acceptance 
it ſhall not be 1o referred to the making the deed, as to make it by relation a ſuxrender to the pre- 
judice of a 3d perſon, as to deſtroy the eſtate of an after-born fon. But Ventris J. held, that the 
eſtate veſted immediately by the making the deed of ſurrender, but to be deveſted by refuſal of the 
furrenderee afterwards to accept it, but that till ſuch refuſal the eſtate is in the ſurrenderee; but that if 
it ſhould not veſt by the delivery, yet by acceptance after it ſhal be by relation a ſurrender from the 
firſt, -and ſo deſtroy a contingent remainder of an after-born hn; and that this relation does no wrong 
to a 3d perſon, becauſe ſuch ſon was not in eſſe at the time af the ſurrender. But judgment was given 
according to the opinion of the 3. Whereupon error was brought in B. R. and Hill. 3 W. & M. the 
judgment given in C. B. was affirmed by the whole Court. After which error was brought in the 
Houſe of Lords, and in December 1692, upon hearing of the judges, who were all of opinion as before 
except Atkins Ch. B. then prolocutor of the Houle of Peers, the judgment was reverſed by the lords, 


Atkins.and Ventris concurring with them. 2 Vent. 198 to 204. S. C. with the 
TOs at large. 
ment aſfirmed there; but ſays that in 4 W. & M. ic was reverſed in the Houle of Lords. 
296. Mich. 3 W. & M. S. C. argued. - Carth. 21. 8. G. | | 


argument of 


i Mod. 296. S. C. argued in B. R. on the writ of error, and the judge 


Show. 


The caſe in Hill. 9 W. 3. B. R. was upon another ejectment brought afterwards by the ſame plain- 


non- compos; and that being found, the ſurrender was adjudged void. See Carth. 435. 
463, And upon error in the Houſe of Lords upon that judgment, the ſame was affirmed. 


tiff againſt the ſame defendant, in which the queſtion was upon the ſurrenderor's being alleged to be 
Comb. 433. 


See 3 Mod. 


301. 311. Show. Parl. Caſes, 50. Ld. Raym. Rep. 313. 316. S. C. and 2 Vent. 208, Co- 


myns's Rep. 45. 8. C. but imperfect. Adjornatur. 


It appears by Carth. 211. that after making the ſurrender in queſtion, the ſurrenderor continued in 
poſſeſſion, as before, for 5 vears, and the ſurrenderee knew nothing of the deed till 5 years after the 
execution, and then it was conſented to, and not before, within which 5 years the after born ſon (who 


was the plaintiff) was born. 


3 Mod. 296. much to the {ame purpole. z Lev. 284. ſays, he 


kaew nothing of it till 5 years after the birth of the ſon. "2231 
(B) What Eſtate. [And to whom.] See (C). 
oe HE very tenant cannot ſurrender to the lord. 12 H. 4. - 5 _ 
21. 13 H. 4. 13. adjudged. 50 Aff. 1. Contra, 49 E. pl 15. cis 
3. 5. 27 AL 37.] | 12 E. 4. 
| 20, 21. 
2. The very tenant of the ling cannot ſurrender to him. See (L. 3). 


Contra, 50 AM. 1. 
3. An eſtate for liſe may be ſurrendered. 49 E. 3. 5. 13 Hl. 
4- 13. b. 50 Aſſ. 1. 


(4. If 
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—_ Surrender. 


Perk. pl. Ca. If tenant in tail diſcontinues in fee, diſcontinuee cannot ſurren- 
. der t the ifſue in tail. Contra, 34 AM. 2. adjudged.) 


cites 40 H. 
4+ 21. and 34 Aff. 11. | 


Br. Surren= = [g. In a precipe, or other action, where the land ies demanded, 
——_— _ the tenant who is ſeiſed in fee, may ſurrender in pais the land to 
the plaintiff without livery ; for he does this by the command of 

the writ. 27 Aſſ. 37.] | 
6. Where a man l/eaſes land for term of years, Ihe remainder 
over for life, the remainder over in fee, or reſerving the reverſion, 
there, he in remainder for life may ſurrender to him in reverfion, or 
to him in remainder in fee, and the eſtate for term of years is no 
impediment; for though this cannot give the poſſ: z{fion of the 
land, yet it gives the poſſeſſion of the frankteneme nt, which is 
in the thing which was ſurrendered. Br. Surrender, pl. 55. cites 
: 7. A ſurrender of a leaſe, void on non-payment accoitding to co- 
venant, is no ſurrender. Per Manwood, 2 Le. 143. pl. 178. 33 

Eliz. in the Exchequer, in Sir Moyle Finch's caſe. 


[ 124]. 


8. Intereſſè termini cannot be expreſsly ſurrendered'. 10 Rep. 


G7. b. in caſe 1 the Church-wardens of St. Savio:zr's, South- 

wark, cites 37 H. 6. 16. 
S P. by Holt g. An eſtate at will of lands between common perſons i s not a ſur- 
ej Skin. renderable eſtate ; becauſe it is at will of both parties, and either 

Salk. party may determine his will, without the formality cf a ſurren- 

565 5 C. der; and therefore there is no ſurrender at all in law of an eſtate 
Holr Ch. j. at Will between common perſons. Per Holt Ch. J. 1:2 Mod. 79. 

Trin. 7 W. & M. in caſe of the King v. Kemp. 
Cumb. 334. 10. But when the ling grants an office at will, thait is not at 
280 765. the will of both parties; i is only at the will of the king to de- 
2 Salk. 565. DL partes; Y 0 : 
S. C. There termine the intereſt in the office that grantee holds of the king, 
_—_— > without any ſurrender; for if it be an office of truſt for the profit 
the — 7 of the king, he is puniſhable by fine for refuſal of it, ard of that 
clared under cannot deveſt himſelf without an actual ſurrender, 3 it need 
not be proved. Sg it was done by 2 chief juſtices, Hale and 
cepts bis fur. Pemberton, who had an eſtate at will in their offices, and made 
render; an actual formal ſurrender by deed enrolled in Chancery. And if 
—_—_ the king determines his pleaſure, it muſt be by writ 0 * 
he ſurceaſes under the great ſeal, or by conſtituting a new perſon. 12 79. 


— Trin. 7 W. & M. in caſe of the King v. Kemp. 
is office | 
without ſuch a diſcharge; and it was ſo done in the caſe of Hide and Hale, Chief Juſtices, who 


actually ſurrendered their offices of chief juſtice, and had a diſcharge under the great ſeal. Per Holt, 


Skin. 521. in caſe of the King v. Kemp. ——2 Salk. 466. pl. 2. 8. C. & P. per Cur, 


See (A) (8). "Ip (B. 2) To whom, 
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Se if s 7, FF tuo are ſeiſed, and leaſe for term of gears, and after the te- 
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nant ſurrenders to the ene, this is a good RO, | 


Wa 


TT» 


fe- 


der, 


Surrender. a 


be ciſed, and 
_ 9 both _ enter. Br. Surrender, pl. 54. cites 26 4275 Fax * 


and the te- 


nant for life ſurrenders to the one, this is good to both, and the other may enter, Br. Surrender, 


pl. 39+ Cites 5 E. 4. 4. S. P. But Brooke ſays, it ſeems to him that he may grant his eſtate to the 
one, and the other cannot enter. Br. Reſervation, pl. 48. cites 5 E. 4. 4+ S. P. Perk. 
. 61 5. But if the leſſee for life has ſurrendered the lands unto both the leffors, or to one of them fer 20 
years, the ſame ſhall not take effect by way of ſurrender ; for then there remains an intereſt in the 
leſſee, which is as a mean remainder between the eflate which is ſurrendered, and their reverſion, &c. 
Perk, ſ. 615. 


2. Particular eftates, as for life, or for years, may be ſurrendered If » man 


to him who has the immediate remainder or rever/con to the particular 1 . 27 
eſtate in his own right ; if the eſtate in remainder or in reverſion T. K. of 


be ſuch an eſtate, wherein the particular eflate may be drowned, un- <ertain land, 


leſs he who ſurrenders had a joint eſtate in the freehold, or in 5 _ e 


the term for years, with him to whom the ſurrender is made; them, ond ws 
and in other ſpecial caſes, &c. Perk. ſ. 584. 5 
| . K. an 

J. S. ſurrendereth bis eftate unto T. X. it is a void ſurrender ; notwithſtanding that J. S. had that free- 
hold, and T. K. had a fee expectant to be executed in poſſeſſion, immediately after the death of J. S. 
And the reaſon is, becauſe that T. K. had a joint poſſeſſion in the freehold with J. S. and every joint 
tenant is ſeiſed of the whole; ſo that the ſurrender cannot be the cauſe that be has the poſſeſſion of any 
fart of the land; and alſo his eſtate cannot drown in the eſtate of T. K. for either of them has an 


| eſtate of freehold in poſſeſſion, in and through the whole land. Perk. 586. cites 12 H. 6. Sur. 6. 


3. It has been holden, that an eſtate in fee of lands or tene- 
ments may be ſurrendered by the tenant unto his lord, who has 
cauſe to have an action of ceſſavit of the ſame land. Quære. DL 125 J 
Perk. ſ. 585. cites H. 13 H. 4. ſ. 10. 
4. If donee in tail of a rent, &c. ſurrenders his eſtate 45 his donor 
who has the reverſion of the ſame land in fee, it is a void ſurrender. 
Perk. ſ. 590. cites 12 H. 7. 11. 
5. If J. S. makes a leaſe for life of land to A. the remainder of 
the ſame land 7o B. for years, and A. ſurrenders his eſtate 1 B. it 
cannot take effect as a ſurrender; becauſe an eſtate for /ife cannot 
drown in an eſtate for years. Perk. ſ. 589. 
6. One termor cannot ſurrender to another termor; per tot. Cro.E. 173. 
Cur. Le. 303. pl. 420. Trin. 30 Eliz. C. B. in caſe of Pory v. = 
Allen. e 


7. . for 20 years makes a leaſe for 10 years. The 24 leſſee Per Gawdy 


þ » | J. it is good 
cannot ſurrender to the firit; for 10 years cannot be drowned in J . 


20. Cro. E. 173. Hill. 32 Eliz. in caſe of Porey v. Allen. intereſt, but 


not todrown 


the eſtate. Cro. E. 302. Trin. 35 Eliz. B. R. in caſe of Hughes v. Robotham. 


8. A ſurrender of a leaſe cannot be but to him that has the 2 97- 
immediate revetfion, as an wnder-leſſee for part of the term cannot Aten. 8. p. 
ſurrender to the firſt leſſor. Arg. Vent. 359. Hill. 33 & 34 Car. 2. 2 2 
B. R. in caſe of Moor v. Pitt. 


* 


(C) What Thing or Eſtate they may ſurrender]. See (A) (B) 


| (M) (Ny. 
Li. I S858 or years leaſes to leſſor part of his land, he may 
| ſurrender the reſidue, for it is reverſion. 20 E. My 3-] 
| 2. Que 
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125 Surrender. 


So of = 2. One jointenant in fee cannot ſurrender to his companion. 40 
— E. 3. 41. Curia admitted contra. (But it ſeems that the book 


franktene- 
ment, or of ſhall be intended, that it ſhall enure as releaſe.)] 


a leaſe for 
years, See Perk. pl. 534. 


[3- A deviſee of land till a certain ſum be levied may ſurrender it, 
yet he has not any eſtate, but only a chattel, ſcilicet, the percep- 
tion of the profits. 4 Rep. 82. b. Sir Andrew Corbet's caſe.] 


S. P. and C. [A. Tenant l y fatute merchant, flaple, and elegit, may ſurrender, 
ene® BY 4 Rep. 82. b. Sir Andrew Corbet's caſe.] 


Ventris J. 
2 Vent. 328. in caſe of Dighton v. Greenvill. 


S. P. for A leaſe for years to commence at Michaelmas, cannot be ſurren- 
— — dered before Michaelmas. 22 E. 4. 37. 4 H. 7. 10. b. Perkins, 
ſeffion til . 601. D. 35 H. 8. 58. Contra, 37 H. 6. 18.] ! 

Michaelmas, | a5 

nor the leſſor has not reverſion before, but is poſſeſſed of the demeſne; but grant of it before Michael. 
mas is good. Contra of releaſe made by the leſſor to the leſſee before Michaelmas. Br. Surrender, 
pl. 42. cites 20 E. 4. 13. Fer Brian and Nele J. S. P. Perk, f. 601.-—S, P. Br. Surren- 
der, pl. 38. cites 4 H. 7. 10. per Keble and Rede. 8. P. Co. Litt. 338. a. But though in ſuch 
caſe 2 furrender in deed is not good before Michaelmas, yet if before Michaelmas he takes a new leaſe 
for years, either to begin preſently or at Michaelmas; this is a ſurrender in law of the former leaſe. —— 


S. P. By Ceke Ch. J. 6 Rep. 69. b. in Sir Moyle Finch's caſe, and cites 37 H. 6. 17. b. 18. a. —— 


S. P. 0 Rep. 67. b. in the caſe of the Churchwardens of Saint Saviour's, Southwark, cites 37 H. 6. 16. 
Debt upon a /eaſe for years made at Lammas, to commence at Michaelmas next, to endure for 20 years 
rendering rent, the rent was arrear, and the /efſor brought d:bt, the defendant pleaded ancther leaſe the 


nent day to commence at the ſame Mi hatimas for ſuch a number of years upon condition broken of the part 
of the plaintiff; and ſo the ſecond leaſe void, and a ſurrender of the firſt ; and ſo both leaſes void. And 
per Moile and Davers, it is no ſurrender, becauſe it was made before that the fin leaſe commenced ; but if 
the ſecond leaſe had been after the firſt leaſe commenced, this had been a ſurrender; but per Priſot, all 


is one; but 22 E. 4. 37. contra per Priſot; for a ſurrender gives pofifflion, which cannot be before the 
firſt leafs commenced, and he granted that releaſe is not good before Michaelmas, nor the leſſee ſhall 
not have treſpaſs or ejectione firmæ before it. Br. Surrender, pl. 21. cites 37 H. 6. 17. 
[1261 | 
| [6.. A man leaſes for years, laſee cannot ſurrender before entry. 
Contra, 22 E. 4. 37.] : | 
L/. But in ſuch caſe, if 42 watves the poſſeſſion, the leſſee may 
furrender be fore entry. Perkins, f. 603.] 
he eye (8. If ge for years leaſes to the leſſir part of his term, and after 
pet ſurrenders the reverſion of it, the rent is gone. 20 E. 4. 13.] 
[9. If there be te for years rendering rent, and iet grants 
. the rent to another, and after accepts ſurrender of the leſſee, yet the 
42 E-4- rent continues to the grantee. 20 E. 4. 13. b.] 
S. P. Br. 10. In divers places there is a cuſtom, that the franktenant 
Cuſtoms, pl. Sho is /ciſed in fre, when he will alien, ſhall come into the court and 


Fol. 495. 
— mmm 


2. cites 3 H. | 
* ſurrender the land. Br. Cuſtoms, pl. 17. cites 14 H. 4. 1. per 


6. 45. where 
it is admitted Hank * 


a good cuſ- . | 
ktenement.—— Though it be incident to the eſtate of a copyhold to paſs by 


tom to ſurrender the fran 
ſurrender, yet o forcible is cuſtom, that by it a frechold may paſs by ſurrender. Co. Litt. 60. 


Hr wherea 11. A ſurrender is good of a thing of which there is no reverſion. 
man gi". Per Coningſby. Br. Surrender, pl. 16. cites 14 H. 7, 2, 
eber for term of life out of his land, the grantee may ſurrender, and yet the grantor has no reverſion 
the rent. Br. Surrender, ph 16. cites 14 H. 7. 2. 0 

6 12. A 


ei, tn. EE. ne eg 


Surrender. | 126 


12. A right cannot be ſurrendered. Co. Litt. 338. a. 3% 2 Mod- 


288. Arg. in 
caſe of Moor v. Pitt. Right nor condition cannot be given or determined by ſurrender, but by re- 


leaſe. Cro. J. 36. Trin. 2 Jac. B. R. Hull v. Sharbrook ; and cites 4 Rep. 25. b. Kite v. Quinton. 


13. Though a future intereſt cannot properly be ſurrendered, 
yet it may be merged. Arg. 2 Roll. R. 171. in the caſe of Price 
v. Butts, cites 37 H. 6. 21 H. 4. | 
14. Dignity of peerage cannot be ſurrendered. Show. Parl. 
Caſes, 1. The King v. Lord Purbeck, 


(D) At what Place. | Ses (B). g. 


er, pl. 2. 


another county. 40 E. 3. 43.) 3 
per Belk, Quod nemo negavit.—8. P. Br. Surrender, pl. 8. cites 11 H. 4. 61. per Cure 


Ci. 12 for life of land in one county, may ſurrender 77: ma Surren 


2. In formedon, or other præcipe quod reddat, the tenant can- Br. Confel- 
5 8 ſion, pl. 15 


not ſurrender in pais. Br. Surrender, pl. 9. cites 12 H. 4. 21. dies S. C. 


: [ 127 3 
: See (C) pl, 
(E) At what Time they may [ſurrender.] my 
LI. IF A. leafes to B. land for years, and afterwards before B. en- Perk. Goa. 
ters, or A. waives the poſſeſſion, B. ſurrenders to A. this is OS 
2 void ſurrender, inaſmuch as he has not any a&ual ate till en- be a void 
try or waiver of the poſſeſſion by leſſor.] | "ſurrender, if 


| : any ether 

perſon be in poſſeſſion of the thing leaſed at rhe time of the ſurrender, unleſs he has parcel of the term of 
the leſſee by force of the grant of the leſſee, &c. | | 

If a man ſeiſed of land leaſes the ſame fir 10 years to begin preſently, and the leſſer wwaiveth the poſ- 
Seſſion, and before any entry made into the ſame land by any jaw 16 the leſſee ſurrenders his eſtate unto his 
leſſor, it is a good ſurrender, and yet the leſſee ſhall not have an action of treſpaſs for a treſpaſs dons 
upon the land before his entry; and alſo a releaſe made unto him by his leſſor is void before his entry, 
&c. Perk. ſ. 603. 


12 If A. leaſes land to B. for years, and B. enters, and after B. 
aſſigns it to C., C. may ſurrender to A. before any entry made by him or 
waiver of the poſſeſſion by B. becauſe this was an actual eſtate 
in B. ſevered from the reverſion by the entry of B. and C. has an 
actual gate by the aſſignment made to him before entry, B. not 
being any ejector. P. 11 Car. B. R. per Cur. adjudged upon a 
ſpecial demurrer between PRANcR AND TiTLEvy. Intratur, Hill. 
11 Car. Rot. 70. But judgment was e contra upon another 
oint. ] | 
l 3. If there be eee for 10 years of land, and he grants: parcel 
of the years unto a ſtranger, and the grantee enters; & c. and the leſſee 
ſurrenders to his leſſor, it is a good ſurrender ; but if the grantee of 


the leſſee had ſurrendered to the leſſor of his grantor before the ſur- 
render made by the leſſee, the ſame ſhall not take effect as a ſurren- 


der. Cauſa Patet, Perk. f, 604. * 14 H. 7.3 
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127 | Surrender. 


See Reieaſe 4. If two jointenants of a next avoidance are, the one of them 
kr. cannot ſurrender to the other after the avoidance happens. D. 283. 
Marg. pl. 29. cites P. 31 Eliz. Brockbie's caſe. | 
5. If I make a leaſe to I. S. for ſo many years as I. K. ſhall name, 
I. S. may not ſurrender his term before that I. K. names the years; 
per Popham. Goldſb. 168. pl. 98. Hill. 43 Eliz. in cafe of Hoo v. 
Marſhal. 7 He 
6. Bargainee before entry may ſurrender, aſſign, or releaſe. 
Cart. 66. per Bridgman Ch. J. for he has actual poſſeſſion. 


(F) By Acceptance of Leſſee for Years [&c.] 


Aud Le Li. JF er for life accepts by parol a feoffment in fee of the land, | 


126. Lan- 


. and /ivery upon the land from him in reverſion or remain- 


Aller, S. C. der, this is a ſurrender and afterwards a feoffment. D. 19. El. 


thatthe 251. 48. 40 E. 3. 24. 37 H. 6. 18. per Priſot.] 
was good. Bendl. 288. pl. 288. Langaftell v. Aller, S. C. and the ſpecial verdict. 


art. 12% [2. If leſſee for years agrees that- his leſpr Hall make a feoffment 
, to a ſtranger, it ſeems that this is a ſurrender; for it cannot be 
2 * intended but that he intended that the feoffee ſnould have the land 
and 


in 1 1 
1 demeſne. Dubitatur, D. 29 H. 8. 33. 14.] 
fee makes froffment and livery te lee. for ycars, though this acceptance of the feoffment cannot enure as 
a ſurrender becauſe of the eftate for ſife in remainder, yet it ſhall enure as a grant of his eftate for the 
time to the feoffor, or at leaſt a licence to him to make livery, and ſo a good feoffment. P. 40 El. 
B. R. between Eedes and Knotsford; but Mich. 40 & 41 El. B. R. this was adjudged to the 
See Feoffment (I.) pl. 8. and ſec Ow. 66. Trin. 41 Eliz. B. R. K notts v. Everſtead. 


contrary. 
1? x28 } | 
If ieffor by 3. If a leſſee gives licence to the leſſer to make a feeffment of the 


0-2 o land to a ſtranger, this is not any furrender, but only a grant of 
life, and in his term for a little time, for the licence ſhews that he does not in- 
his preſence tend to paſs his eſtate. D. 29 H. 8. 33. 14. 5. per Fitzherbert, ſaid 


makes fre- it was ſoheldin 5 H. 7.] 
ry, this aſ- 
ſent will make a leaſe at will, or a ſurrender for the time, and fo the livery good, 2 Roll. Feoffment 


(L), pl. 17. cites 40 El. per Cur. between Shepherd and Gray. 


[4- So if leſſee licenſes the lefſor to make livery, a fortiori this is 
not any ſurrender. Tr. 4 Ja. B. R. per Cur. in the caſe of Sible 


v. Searle. | 
S.P. agreed Ff'5, So if leſſee for years makes livery as attorney to the leſſor, thi 
Gch. is not any ſurrender. Tr. 5 Ja. B. R. per Cur. in the caſe of Sible 


Mich. 21 
& 32 Eliz. V. Scarle. ] 


in caſe of 
Batty, alias Petty, v. Trevillian.—S. P. for he does not make the livery in his own right, but as a ſer- 


vant or minifter to the leſſor, and by his authority; and when the leſſor made a feotfment, he gave no- 


thing but what he might rightfully paſs, which is only the reverſion that is in him, and the livery of 
the leſſee gives nothing to the feoffee but only a means to paſs what the leſſor might lawfully paſs ; as 
if the tenant makes feoffment of his tenancy and the lord as attorney makes livery, this does not ex- 
tinguich his ſcigniory ; for he does nothing but by authority given. Mo. 17. pl. 41, Hill. 4 E. 6. 


Anon. 
Ss if 1-ſſee for life delivers ſeifin upon a letter of att this is no ſurrender; per Periam. D. 33+ b. 
Marg. * cites Mich, 31 & 32 Elz. C. « Trevellian's caſe, * | (6. | 


@'o » roo wo gy t % 
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6. The acceptance of a voidable leaſe will be a ſurrender of a (G) pl. _ 


good and ſure leaſe. D. 3 & 4 Ma. 140. 43.] pag, 
takes a conſideration for making a leaſe for 21 years and then marries, and the and her huſband made the 
promiſed leaſe. Before the 21 yeats end the Ve ſurrenders and takes a new leaſe for 21 years more; 
the huſband dies; the wife outts the leſſee, who ſues in Chancery to have the firſt leaſe continued for the 
remainder of the firſt 21 years, and not remedied here, the ſurrender being voluntary. Cary's Rep. 29. 
cites 44 Eliz. Anon. 5 

A. and M. his wife epere tenants for lif-, afterward the r by indenture betwixt him and A. and 
M. and B. their ſon, dated 30 July, 21 Eliz. leaſed it to A. M. and B. habendum a die datus indenturg 
for their lives, and made livery 23 Eliz. iecundum formam chartæ, and it was reſolved by all the Court 


that the 2d leaſe was vo d; for as much as it is habendum a die datus, and the livery made ſo long time 


after it will not help it; but yet they held, that it was a ſurrender of the firſt leaſe, for the acceptance 
of the indenture in the contrafting, and agreement to have a new leaſe, made a ſurrender of the firſt 
leaſe; and it was adjudged accordingly. Cro. E. 873, 874. pl. 12. Hill. 44 Eliz. in C. B. Mel- 
lows v. May. Mo. 636. pl. 876. S. C. reſolved that the taking the ſecond leaſe was a ſur- 
render of the eſtate of the feme being covert during the coverture only. | 

Acceptance of a wid {caſe is not a ſurrender of a good leaſe, Hutt. 205. in caſe of Watt v. Mayd- 
well, cited per Cur. as the caſe of Baker v. Willoughby. ge | 

[/. If a /effee for years of a dean and chapter made before the ſla- Jo. * 
tute of 13 Elix. after the flatute accepts a new leaſe for the reſidue of — 8 
the term by force of the proviſo of the ſtatute of 13 Eliz. but this B. R. 
new leaſe is ut good within the proviſo but merely wid ; this ſhall Lloyde v. 

. FS EX Gregory. 

not be any ſurrender of the firſt leaſe; but otherwiſe it is if the 8. &. 40. 
new leaſe be only woidable and not void. Mich. 13 Car. B. R. per cordingly. 
Curiam, between FLupD AND GREGORY upon evidence at the bar, — Oro. 


but this among other things found ſpecially.) = 2... 


but the diverſity of void and voidable leaſes does not appear there. 


[8. If feme leſſee for years takes baron, who after accepts a new 5 23 
pl. 35. Hill 


leaſe for their lives, this is a ſurrender of the firſt leaſe, Pl. C. iz. 8. C. 
199. per Curiam, Wroteſly v. Adams.] if a 


| eme leſſee 
fer years marries, and then takes a new leaſe for life, this extinguiihes the term; but if buſbard dif- 
agrees, then it is revived; but if the new leaſe had been made to the buſpand and wife, then it had 
been queſtionable, for the eſtate paſſed by implication, viz. by a ſurrender in law by the accepting a new 
leaſe; per Hobart Ch. J. Hutt. 7, 8. Trin. 14 Jac. in caſe of Swaine v. Holman.— Hob. 179. 
pl. 212, % Swain v. Hollam S. C. but S. P. does not appear. Ibid. 203, pl. 257. S. C. Ho- 
bart Ch. J. ſays, if the ſecond leaſe had been made to the huſband and wife both, as it was but to her 
alone, yet upon his death ſhe might have claimed again by her old term. Ibid. 226. S. C. cited 
by Hobart in caſe of Anne Needler v. the Biſhop of Wincheſter, that the eſtate was not totally ſurren- 


dered as to the feme. ba [ I29 ] 


[9. If leſſee for years accepts a neu leaſe to commence preſently, = frag 
this is a ſurrender; for by this he admits the leſſor to have ſuffi- 3 
cient power to make this new leaſe, the which he cannot do with- mate: an- 
out a ſurrender. + 37 H. 6. 18.7 2 oo: 

; «CC — 

fee of the ſame land, the acceptance of the ſecond leaſe is a ſurrender of the firſt leaſe; per Brudnell Ch. J. 

and Brooke J. which none of the other juſtices denied, quod nota; and it is not expreſſed the:e if the 

ſecond leaſe was for more years than the firſt or not; quod nota. Br. Surrender, pl. 14. cites 14H. 8. 1. 
+ S. C. cited 6 Rep. 69. b. in Sir Moyle Finch's caſe. 


[10. So though: the 2d leaſe be for fewer years than the firſt, D. 3 If A. leafe 


.- - to B. for 
& 4 Ma. 140. Lö. J 43. [Whitley v. Gough.] . 
and then grants the reverſion to C. for two years, and C. leaſes to B. for two years, and B. accepts the 
leaſe for two years, this is no ſurrender; for a term of 100 years cannot be drowned in a reverſion for 
tro years, and yet the firſt le iſe is determined; per Anderſon, which Feiiam granted, Le. 322, 323. 
pl. 454. Hill. 31 Elis. C. B. in cafe of Willis v. White wood. 


This is a ſurrender of the firſt leaſe, and is as if the firſt leſſee had taken a new leaſe for 2 years of 


his leſſor. Cro. E. 302. pl, 1. Trin. 35 Eliz. B. R. in cale of Hughes v. Robotham. 
L 2 (12. If 
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129 Surrender. 


And where PI 1. If leſſee for years by indenture accepts a leaſe for years by 


CTY parel; this is a ſurrender of the firſt leaſe. D. 3 & 4 Ma, 149. 


by inden- . | 
ture, Brooke makes a quære if this be not a ſurrender. Br. Reſervation, pl. 17. cites 21 H. 7. 37. 


„ Cro. E. (12. If leſſee for years accepts a future leaſe to commence within 


. the fin term, this is a ſurrender immediately. P. 40 El. B. R. 


Martin, between Majox axp HeTcnins. 5 Rep. 11. b. + Ivx's caſe re- 
e. ſolved, becauſe he by his acceptance has affirmed the leſſor to have 
doe ability to make the leaſe, the which he cannot do without ſur- 
for mayea- render, and there cannot be a fraction of the eftate, ſcil. to be a ſur- 
ter in the der for part of the years. | 
rr ee 3 
take the proſits. Cro. E. 521. pl. 49. Mich. 38 & 39 Eliz. C. B. Ives v. Sammes, S. C. 
accordingly.— 2 And. 51. pl. 38. S. C. accordingly. — 8. C. cited per Cur, Hutt. 105. in cafe 
of Watts v. Maydwell. | 


Priorand TF'14. The acceptance of one future intereſt is not any ſurrender of 


_— another future intereſt. 3 H. 6. 18.] 


leaſe to B. for 24 years; and about 2 years after made a leaſe to C. fir 99 years, to commence 
at a day before. About 4 years after the leaſe to C. the prior and convent were tranſlated into 
a dean and chapter, and their poſſeſſions confirmed, and they then made a new leaſe ta C. for 
99 Fears, to commence at a day before. The leaſe of 24 years was flill in being. Within a year 
after, the ſtatute of 31 H. 8. of diffolutions was made. Afterwards in 2 E. 6. they ſurrendered 
their poſſeſſions, and a new corporation was eftabliſhed, reſerving to the king the land in leaſe, 
which he granted to W. in fee. The queſtion was, if W. might enter and avoid the 2 leaſes of 
C. or cither of them? And the Court, prima facie, thought he might; and that the firſt 9g years 
leaſe was drowned, and ſurrendered in law by the taking the zd, though he had no poſſeſſion of 
the land at that time, according to 37 H. 6. 4. and that the zd leaſe was void by ſtatute 31 H. 8. 
it being made within a year before the act, and the firſt leaſe being in eſſe, &c. tamen Curia ad- 
viſare vult. D. 279. b. 280. a. Mich. 10 & 11 Eliz. Corbet's caſe als. the Prior and Convent 
of Norwich's caſe. See 2 Rep. 49. . in the Archbiſhop of Canterbury's caſe, Trin. 38 Eliz. 
B. R. where this caſe is ſaid to be denied by. Popham Ch. J. and ſome other juſtices [ But, as 
it ſeems, this was with reſpect to the avoiding the leaſes of colleges, deans, and chapters, &c. by the 
Ratute of 31 H. 8 ö 

If a lcaſe be made to begin at Michaelmas, and before that time «he leſſor makes a nezo leaſe to the 
ſame leſſce ta commence preſently, the ſame is not any ſurrender, and yet thereby the ſame is determined. 
Per Windham, which Anderſon granted, but Periam doubted. Le. 323. pl. 354. Hill. 31 Elia. 
C. B. in caſe of Willis v. Whitewocd. : 


It ſpall be C14. If Fe for years [of part] accepts a leaſe from the leſſor of all 
jou we his land in D. (where the land lies) yet this is not any t ſurrender ; 
of the ret for peradyenture he intended other land, Tr. 5 Jac. B. R. per 
of kis land Curiam, in Sible and Searl's caſe. ] 


in D. Cro. 
1. 177. Gibſon Vs Scarle, S. C. 
I[ 130 ] 


And be- (15. If leſſee for years accepts a grant of a rent of him in re- 


—— verſion, payable at ſuch feaſts, without limiting when it ſpall con- 


nefit of it mence ; this is not a ſurrender, becauſe 5 it does not appear that 
after the they intend that it ſhall iſſue out of the reverſion. Tr. 5 Ja. 
teaſe 15 . B. R. per Curiam, in Sible and Searle's caſe.] 


termined. 

Cro. J. 177. in cafe of Gibſon v. Searle. If I:fre Pad life takes a grant of a rent-charge out of 
the ſame land for Ife, it is a ſurrender, according to 21 H. 7. 6. For otherwiſe the rent-charge can- 
not take effect; but if ſuch leſſce for life takes it for years, it is no ſurrender. Cro. J. 177. in cafe of 
Gibſon v. Searl. —If the rent-charge is to commence preſertly, it is an immediate ſurrender of the eſtate 


for life. Cro. E. $74. Hill. 44 Elia. C. B. in caſe of Mellows v. May,=——S$, P. Mo. 637. pl. 876. 


in caſe of Malo Vo May. 


[1 6, But ; 


Surrender. 130 


[16. But if the rent be granted to commence at a certain time 

zvithin the term, this is a ſurrender. Tr. 5 Ja. B. R. in Sible and 
Searle's caſe; per Curiam. 27 H. J. 5.] 

C17. If leſſee for years of land accepts a new leaſe of vgſtura 2 of bers 
terre ; this is a ſurrender. Tr. 5 Ja. B. R. per Curiam, in caſe 7 * 
of Sible v. Scarle.] | cannot 

conſiſt with the leaſe. Cro. J. 177. in caſe of Gibſon v. Searle. 


[18. So if leſſee accepts a grant of a common out of the ſame Becaule in- 
land; this is a ſurrender, Tr. 5 Ja. B. R. per Cur. in caſe of ec 92rd 


3 with the 
Sible v. Searle.) leaſe. Cro. J. 177. in S. C. 


[19. If lee for 21 years of a manor accepts a grant of the of- 0 1 og 
. 7 — . ace . 
Ice of the bailiwick of the manor for the 21 years ; this is not any 7 84. 
1 . * i J. As 
ſurrender of the firſt leaſe, becauſe this oihce is not any intereſt Gibſon v. 
in the thing leaſed, but only an authority; and peradventure it —_— 
was intended that he ſhould be baily of the reverſion, to pay the 1b ur 


no ſurren- 
rent due by himſelf to the leflor. Tr. 5 Ja. B. R. adjudged be- der. Cro. J. 
tween Sible and Scarle.] , 76+ pl. 16. 
rin. 5 Jace 
B. R. S. C. 
Leſſee for vears of a manor takes a leaſe of the bailiwick of the manor; this is no furrender of his 
term, becauſe it is of a thing which is cellateral. Godb. 153. Gage v. Peacock. —— Noy, 12. S. C. 
The bailiff of Weſtminſter is commonly a great man, who hath alſo leaſes in Weſtminſter of the de- 
miſe of the dean and chapter, and yet it was never intended to be any furrender. C10. J. 177. in the 
caſe of Gibſon v. Searle. 


[ 20. . Ss the acceptance by leſſee for years of a manor of the Cro. J. 177. 
Rewardſhip of the manor, is not any ſurrender for the cauſe afore- 0 


: hae been 
ſaid. Tr. 5 Ja. B. R. cited to be adjudged.] fo es | 


in the caſe of Sir Valentine Brown, 


[21. So if lee for years of a park, accepts a grant of the 8. P. Be- 
keeperſhip of the park, this is * not any ſurrender, becauſe a keeper cauſe it is an 


office cala 


has no intereſt in the park. Tr. 5 Ja. B. R. cited to be one SIR 
JohN CHAMBERLAIN's caſe, for Preſtbury Park in Glouceſ- 
terſhire.] 


teral to the 
land. Cro. 
J. 177. in 
caſe of Gib- 


/ ſon v. Searl, cites 8. C. King H. 8. granted the cuſtody of the fark of O. with reaſonable her- 
bage, to C. and alſo the manor of O. cum pertinentiis, and 100 lad of wwerd (excepting the park, the 

3 deer, and the word) for go years, 4 the grantie ſpruld jo long live. G. furrendered the letters patents 
x in Chancery to be cancelled, (and ſo they were,) to the intent the king might grant a new leaſe to P. and 
accordingly a neo leaſe vas granted to P. of the manor of O. as it was befire granted to G. And 

afterwards anno 5 & 6 Ph. & Mar. the office of Rerper of the park was granted to the fame P. without 

the proviſe of his living 50 years, or ſaying reaſonable herbage. The reporter conciudes with a nota, 

+ that he heard Sir H. Yelverton ſay the judges were of opinion, that he had but the cuſtody of the park, 

and no intereſt in it; for that by the acceptance of the cuſtody cf the park, when he had a leafe cf 


— it before, it was a ſurrender of his leale, Godb. 413, 414. 425+ pl. 491. Trin. 21 Jac. B. R. 
A Lord Zouch v. Moore. | | f 
it : ; +t[ 131] 
8 22. A prioreſs leaſes to T. for term of life, who. takes feme, and 

aſter the prioreſs comes to T. and T. /ays 79 her that his will is that 
* ſhe enter into the land, by which ſhe enters; this is a good ſurren- 
5 der; quod nota; and then ſhe leaſed again to him and his feme. 
of Br. Surrender, pl. 1. cites 40 E. 3. 24. ; 
. 23. If tenant for life ſurrenders to him in reverſion out of the land, 

to which he agrees, the franktenement by this is in him immediate- 

| | L 3 ly, 

t | | \ 


- 
De 


wt -” Surrendee. 
| ly, and he is tenant to bring action by precipe quod reddat with- 
out entry, but he ſhall not have treſpaſs without entry. Br. 
Es Surrender, pl. 50. cites 21 H. 7. 7. | 
Pat if Ia. 24: If leſſee for 10 yeass of land Zakes a net leaſe of the ſame 


2 ＋ lands of his le for for 20 years, it is a ſurrender of the firſt leaſe; 


cates 4 24 Kc. Perk. ſ. 617. | | 

den fe for | 

more years of the fame land of the king, this ſecond leaſe is merely. void ; and therefore an acceptance 
of it ſhall not cauſe a ſurrender of the other eaſe. Agreed by the barons ; and they taid it was fo held 
in Hazzis AN Db Wixc's caſe. Lane, 22. the caſe of Saint Saviour's in Southwark . 


Se it coo 25. If a man make a Leaſe for 40 years, and the lee afterwards 

3 wp" takes a leaſe for 20 years upon condition, that if he does ſuch an act, 
lat for * . 

40 , that then the /eafe for 20 years ſhall be void; and after the leſſer 


and the. Breaks the condition, by force whereof the 2d leaſe is void, not- 


* ns. rg withſtanding the leaſe for 40 years is ſurrendered; for the con- 


Fn be dition is annexed to the leaſe for 20 years, but the ſurrender was 


aer abſolute. 2 Inſt. 218. b. 

condition, 

and after the condition is broken the term was abſolutely ſarrendered. 2 Ink. 218. b. 

- And the diverſey is when the lar grants rhe rew:rfi n to the lifſee upon condition; and when the leſſee 
grants or furrergers bis eftate to the Ihr; for a condition annexed to a ſurrender may reveſt rne 
particular eſtate, berauſe the ſurrender is conditional. But when the leſſor grants the reverſion to 
the leſſee upon condition, there the condition is annexed to the reverſion, and the ſurrender abſolute, 


2 Iaft. 218. b. 


26. Leaſe for years to A. Afterwards a leaſe is granted to B. 
o commence at the end of the leaſe to A. A. takes a new leaſe. This 
is a ſurrender of his other leaſe, and B. may enter. Pl. C. 198. 
b. Wroteſley v. Adams. 


By 4 againſt 27. Leſſee for years of a houſe, accepts the office of the cuſtody of 


2, kus the fame houſe for life, with a fee for exerciſe of the ſaid office. 


ſurrender. . . . , 
Ibid. Marg: Tf this be a ſurrender ? No judgment was given, but the matter 


S. C.—— was left to the determination of ſome of the privy council, & 
2 D. 200. b. pl. 62. Paſch. 3 Eliz. Earl of Arundel v. Lord Grey. 

ſarrender. Ibid. in Marg. cites 3 Jac. Gibbs v. Searles. S. P. cited as adjudged a ſurrender 
for it is another intereft, and cannot ſtand with the firſt leaſe. Cro. J. 177. in caſe of Gibſon v. Searl, 


28. A. tenant for life, remainder to B. in tail, B. levies a fine, with 
proclamations fur cuncęſſit, is A. and C. for ther lives. This fine 
bars the entail during the ſaid 2 lives only, and is not a diſconti- 
nuance omnino; for B. was ſeiſed by force of the tail, and the 
fine is ſur conceſſit. It ſeems that A. g acceptarice of this eſtate to 
him and C. in @ ſurrender of the former eſtate which he had; as 
in caſe of a leaſc for years made to A. and during the years he 
accepts a leaſe for years of the ſame land to him and B. Jenk. 

| 21. pl. 28. | | 
. 8. : 5 Leſſee for years devifed his term to J. S. and made his wife 
Pat” executrix, and died. The widow entered, and proved the will, and 
Love. S. S. married again; and this 24 huſband takes a leaſe from the lefſor. 10 
accordingly. §. entered, and grants all his eflate to the buſband and wife. The 
[ 132 J opinion of the Court was clearly, without argument, that by this 
acceptance of the new leaſe by the huſband, the term, which 
the feme had to another uſe, viz. to the ufe of the — 


2 


W © ere &# wh .4t 


Gas 


„ 


2 


a 22 
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le 
C 
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ſhall be deemed a ſurrender. Owen, 56. Trin. 27 Eliz. Carter 
v. Lowe. X | 

30, Leſſee for 21 years took a leaſe of the ſame lands for 40 years, 
to begin unmediately after the death ef F. S. This is no preſent 
ſurrender of the firſt term; but it J. S. die within the term, 
then it is a ſurrender; for it may be J. S. may ſurvive the firſt 
term. 4 Le. 30. pl. 83. Paich. 30 Eliz. in B. R. Anon. 

31. A. leſſee for 30 years leaſes for 19 to B. A. agreed awith C. 2 995 
by articles in writing, that B. hold have a leaſe for 3 years more nm 01 
in the ſame and other lands, and that it fhould not be a ſurrender of Peryn v. 


his other leaſe. B. afterwards agreed to the articles. Per Cur. this Allen,—— 
Cro. E. 173. 


132 


is no ſurrender. Le. 303. pl. 420. Trin. 30 Eliz. C. B. Pory 8. C, but 
v. Allen. 1 en 
differently 


ſtated; and there adjudged, that words and a#s bercocen ftrangers can make no ſurrender, as an agree- 
ment between A. and B. that C. ſhall hold for 3 years lands of which C. had a leaſe for 17 years, and 
other lands at a gieater rent, cannot make an after. agieemeat of C. to be a ſuriender of his term for 


17 years. 4 | 


32. Tenant in ſocage leaſed his land for 8 years, and died, his 
heir within the age of 8 years. 'The mother being guardian in 
Hecage, leaſed by indenture to the ſame leſſee for 14 years. Per 


4 Le. 161. 
pl. 267. 

S. C. in to- 
tidem ver- 


Cur. the firſt leaſe is ſurrendered; but otherwiſe on a leaſe bis. 
made by guardian by nurture. Le. 158. pl. 226. Mich. 31 Eliz. 3 
C. B. Anon. | | ' by the name 


| of Willis v, 
Whitewood ; and Anderſon faid, that ſurrendered it cannot be; for the guardian has not any rever- 
fion capable of a ſurrender, but only an authority given to her by the law to take the profits to the 
uſe of the heir; but yet perhaps it is determined by conſequence and operation of law. ——Ow. 45. 
S. C. accordingly, by Anderſon. 4 Le. 7. pl. 31. S. C. by name of Willet v. Wilkinſon, 
ſays, it was adjudged that this was a ſurrender of the firſt leaſe; and ſays, note, the 2d leaſe was 
made in the name of the guardian. ——S, C. cited Arg. in caſe of Watts v. Maidwell, by the name 
of Mills v. Whitewood ; and that it was adjudged no furrender, Hutt. 105. Litt. Rep. 282. 
Arg. in caſe of Maydwell v. Watts, Cites S. C. by name of Wills v. Whitewoeld, and that it was ad- 


ä — 
n 12. , 25 


Judged no ſurrender, becauſe guardian in ſocage cannot take a ſurrender, for he has no reverſiun. 


33. Magdalen-College in Oxford, 20 Dec; 8 Elie. leaſed a 
meſſuage to W. S. for 20 years from Mich. next. And after, on 
the 25 Ogober, 21 Eliz. they did leaſe the ſame meſſuage to M. S. 
the ſame perſon, for 20 years from Mich, next. Afterwards, on 
the 31 Auguſt, the 30 Eliz. they leaſed to J. N. for 20 years. 
The acceptance of the 2d leaſe by W. S. is a ſurrender of the firſt, 


and is ſo immediately on the acceptance, and not good to the Mi- 


chaelmas following; and ſo the 2d leaſe is but a /zaſe to begin in 
futuro. Poph. 9. Hill. 35 Eliz. Thomſon v. Trafford. 

34. A. made a leaſe by deed to B. 14 December, 14 Fac. [which 
was in 1617] to commence at Lady-day 1619, for 41 years. Af- 
terwards, upon the 3 December, 15 Fac. [which was 1618.] A. 
leaſed the ſame land 7 C. for 99 years, to commence f preſently. At- 
terwards 14 * Fan. 16 Fac. | which was Jan. 1619 A. made ano- 
ther leaſe to B. for 41 years of the ſame land, te commence 17 No- 
vember 1619. All which leaſes were by indenture. The ſole 


queſtion was, Whether the taking of the 2d leaſe of the ſame land 

by B. the firſt leſſee, be a ſurrender ? It was refolved, that the firſt 

leaſe was not ſurrendered or determined; that the 2 terms which 

C. took can never meet or claſh together, and conſequently it 
| La | 


Cannot 


2 Le. 188. 
pl. 286. 
Irin. 32 
Eliz. - 8. 
adjornatur. 


* Hutt. 
104, 105. 
S. C. inſtead 
of Jon. 
mentions 
the 2d leaſe 


to B. to be 


dated the 14 
Nov. 16 
Jac. to com- 
mence from 
17 Nov, 
1619; and 
that B. ac- 
cepted it, 


. —— 


— — 
. ——— 
— —— 


ED EE 


— 


— ————— —— — — 

— — 

— 

* Ar — — 4 2 — 
— - — i — 1 * 


.... . —«ðè;é § C' 
— — — — — bs AAS — 

2 . or UL BG be - #<Þ £44 2 2 * Mee > 4 0 go 
—— — — —— f 

—. ot ee rar meer 


7 P 5 . — Vs — — j — . — — — —— 
I . At mou 3-45 Sh om oe 8 e n 3 — 
—— 2 CSI ub. Weg 
= 


— 


. 


— 


— R_S 
SI — 


26% **— 
KK... 


— * = 
z 


«ls * 


— del MES 
* —_ — a 6 
1 — EI 
— — 


* 


x yp 0 org oY wonder eee — 
2 * x o * — 
——— —— T— ——ä— — — — — 


— 


— LL nab Sw © 


1327 Surrender. 


and afterx- cannot be a ſurrender; and judgment was given accordingly. 


Ye Litt. Rep. 268. Paſch. 5 Car. & 279. Trin. 5 Car, C. B. Watts 
+ Hutt. ſays, V. Maydwell. | 
that the leaſe | 

to C. was to commence from the Annunciation laſt ; and that C. entered, and was thereof poſſeſſed, and 
that afterwards (ut ſupra] A. made the ſaid 2d leaſe to B. Hutt, 105. ſays, it was adjudged for the 
plaintiff, becaule by the leaſe made to C. for 99 years, and her entry, A. had but 2 reverſion, and 
could not by his contract made afterwards with B. give any inteteſt to B. This leaſe made to B. viz. 
his former leaſe, was good in intereſt, being tv commence at a day to come, and is grantable over, and 
may be ſurrendered or determined, by matter in lau before the commencement thereof, as if he take a 
new leaſe to commence preſently, which ſee in 37 H. 6. 29. 22 E. 4. for it inures in contract. And 
in this caſe it had been without queſtion, that the taking of the new leaſe had been a ſurrender of the 


former if it were not by reaſon of tic leaſe for 99 years, which is for ſo great a number of years, that 


diſables him to contract for 41 years. 
"LEE 1] : 
S. C. cited 35. Where an officer for life accepts of another grant of the 


. ſame office to him and another, it is not any ſurrender of the firit 
is mentioned grant. Reſolved. Cro. C. 259. Trin. 8 Car. B. R. Walker v. 
that if an Sir John Lamb. | 

officer for 8 J mb : 

life accepts of a new grant it is no ſurrender of his former grant without mentioning the 2d grant ba- 


ing to him and another. But where tue 4oere joint officers for life, and to the ſurwiver, ond they 
furrendered in order that a new grant might be made to one of them and a ftranger, the acceptance of 
the new grant by that one would be a furrender, Vent. 297. Trin. 28 Car. 2. B. R. Woodward v. 


Aton. 2 Mod. 95. S. C. according y. 


36. A. was /efſee of H. 8. by patent for 21 years, the reverſion to 
B. Aiterwards B. by deed reciting the lands, but miſ-reciting the 
dates of the ſeveral letters patents, grants all the lands to the ſaid A. 
fer 21 years after the expiration hujuſmodi -literarum patentium. 


This acceptance cf the 2d leaſe ſeems to be a ſurrender of the 


firſt, the commencement being referred to the expiration of the 
ſaid letters patents, and not of the term, and ſo the 2d leaſe 
ſhall commence immediately. See Grants, (Q, pl. 6. But ſee 
Jbis. it is Prerogative, (Q. b. 2), pl. 4. and the notes. | 
n 37. Leſſee for years of lands held of a prebendary for 99 
years by 2 leaſe made in 4 E. 6. to commence after the expiration 


an addition, i 
or remark of of former leaſes, employed ſome friends to take new leaſes of the ſuc- 


therepor- ceeding prebendaries, in truſt for him, who accordingly did ſo. 


ter] viz. and ,,, 6 . : 
it feems not The doubt was, Whether this was good evidence of the ſurrender 


reaſonable of this old leaſe ? and the Court inclined that it was. But the 
np Fo gy next day the jury found that it was no ſurrender. Sid. 75. pl. 6, 
in Paſch. 14 Car. 2. B. R. on a trial at bar, Gie v. 2 


which is in 
zr.other per- 
fon, and made in majorem cautelam, ſhould be a ſurrender. 


Se if he ac- 38. Leſſee for life accepts a leaſe for years. This is a ſurrender 
Fepts = 1#2/ of his eſtate for life; agreed. All. 59. Paſch. 24 Car, B. R. 


at will. Mo. 

637. in caſe in caſe of Bernard v. Bonner. 

of Mellow 

v. May. Cro. E. 874. in cafe of Mellcws v. May. f 


39. Jointenants of a houſe join in a leaſe, to commence the next 
day. Atterwards, the ſame day, 2 of the 3 demiſe the ſame houſe to 
the ſame leſſee for the ſame term, to commence from the ſame day. This 
is a ſurrender of the firſt leaſe, and a new leaſe of their 2 parts ; 
and the old leaſe continues as to the 3d part of him that did not 


| join 


T Surrender. 133 


join in the 2d leaſe, and the lefſee's entry and poſſeſſion was by 
both leaſes, viz. of the 3d part by the firſt leaſe, and of the 
2 parts of the 2 others by the 2d leaſe. 3 Lev. 117. Paſch. 34 
Car. 2. in Cam. Scacc. 'Turbervill v. Stockton, | 


L 134 ] 


(G) What Act or Thing ſhall be ſaid a Surrender. 50 
i Remitter (E) 
[1. JF there be lee for life, the reverſion to an infant, and the 
leſſee mates feoffment in fee to him in reverſion, this is a ſur- 
render. 39 E. 3. 29. | 
[2. If tenant for life makes fegſfment in fee to him in reverſion, Co. Litt. 


thaugh he be of full age, yet this is a ſurrender. 39 E. 3. 29.] 2. 8- F. 


Ibid. 
— Perk. pl. 616. S. P. And ſo if he infeofts him in the remainder for life. 


252. a. S. P. 


(3. But otherwiſe it is, if tenant for life infeoffs him in remain- If tenant 
der in tail; for this deveſts the remainder, and ſo paſſes as a feoff- og him z 


ment. 41 Aſſ. 2. adjudged. ] | remainder ; 


| this is a ſur- 
render; per Perſey, Kirton and Clopton, in a ſcire facias and yet Belk, awarded contra. Br, Sur- 


render, pl. 7. cites 50 E. Jo 6. 8 


C4. If leſſee for life infeoffs baron and feme in reverſion in right 
of the feme, this is a ſurrender (admitting that it is not a forfei- 


ture). Dubitatur. 39 E. 3. 29. Contra, 39 All. pl. 7.) 

[5. But if the leflee for life grants his eftate to the baron and feme = Br. Sur. 
in reverſion in right of the feme, this is not any ſurrender for the be- render, pl. 
nefit of the baron. *® 21 H. 7. 40. Curia, 14 H. 7. Rent re- 23: Kites 


S. C. 


vived. 2 Curia. Contra, 11 E. 2. Age, 144 adjudged.] It ſhall 


enure by 
way of grant. Perk. ſ. $2,——— Where a man /eaſes land for lifes and has iſſue two daughters, and 
dies, and the one takes baron, and the tenant grants to ber and ber aron all his eftate, this is no ſur- 
render, per Vaviſor clearly. Br. Summons and Severance, pl. 14. cites 21 H. 7. 40.— 8. P. Perk. 


ſ. 623. cites 2 H. 7. 14. 


[6. If leſſee for life be the reverſion to a baron in fee, and 10e 2 
leaſes the land to the baron for the life of the baron, and then the baron Fol. 497. 
dies, and then the leſſee dies; the wife ſhall nat be endowed of this, eee 
becauſe there was a poſſibility of reverſion during the coverture, man teaſe? 
as to the franktenement (which proves that this was not any ſur- land rt 
render). 1 E. 3. 16. per Tond.] | = 


der to . in tail, and the tenant for life . it to him in remainder for term of life of him in remain- 
der, who took feme and died, and the firſt leſſee entered, and the feme was barred of dower ; and 
ſo this is no ſurrender. Br. Surrender, pl. 49. cites 50 E. 3. 27. and Fitzh. Dower, 5c. 

So where A. was tenant for life, the remainder to W. in fee, and A. aliened to W. for the life of Wim 
V. died, and A. re-entered, and the feme of W. brought wrjt of dower, and was barred; for this 
alienation is no forfeiture nor ſurrender, becauſe it was to him in the next remainder ; quere legem 
inde, Br, Forfeiture de Terres, pl. 91. cites 13 R. 2. and F itzh, Dower. 


$2 If baron and feme ſeiſed in right of the feme for the life of the 
Feme, leaſe by indenture to him in reverſion for the life of the baron, 
this is not any ſurrender ; for by this taking he aſſirms the rever- 


Yon in him in reverſion, 29 Aff, 64.] | 
bf N Cs. If 
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0 If lifes for bife leaſer to the leſſor for the life of the 12m0n, it 


Jeaſe to hum. js not any ſurrender z for he has a pollibility to have it again, 


Br. Eftates, ſcil. if the leſſor dies before himſelf. 1 E. 3. 15. adjudged.] 

pl. 67. cites 

H. 13 R. 2.—— But if tenant for life aliens to bim in reverſion for term de anter wie, it is a good 
ſurrender. Br. Forfeiture de Terres, pl. 83. cites 24 E. 3. 68. | 

Ss if leſſee for life of land eaſes the ſame land to bim in the rewer fron for life, the remainder unto 4 


ranger in fee, the ſame is no ſurrender; cauſa patet. Perk. i. 620. 

[135 J | | 

If _ Co. (But) if leſſee for life leaſes to the leſſor jor the life of the 
* ud 1 lefſee, this is a ſurrender, becauſe he has nat any poſſibility of rever- 
lands to bim fron, though there be a poſſibility of an occupancy, for this is all 


in reverſion, 1 1 
Ss . one with a grant of his eftate.} 
to him daring the life of the tenant fer life rendering rent. Adjudged this is not good without livery of 
ein ; nor is this leaie any ſurrender either in law or in deed, to him in the reve: fion. By ail the 
uſtices of C. B. Bendl. 152. pi. 211. Paſch. 8 Eliz. Brown v. Kinſweil. — bid. 27. pi. 1. 
rowne v. Kingſton, S. C. but ſtates it of a leaſe made by tenant pur autrr vie; and that he made 
the leaſe to the reverfioner, habendum to him Juring the life of the eſſor rendering to him certain 
rent. And the juitices were of opinion, that this is not good without livery, nor is t any fu render. 


[10. So if leſſee for life leaſes to the leſſor for the liſe of the 
leſſor and leſſee, this is a ſurrender, becauſe there is not any poſ- 
ſibility of reverſion. P. 16 Ja. in the Exchequer-chamber, upon 
an Engliſh bill, adjudged by all the barons, between the King and 


the Lord Dudley.] 


) pl. 6. [11. The acceptance of a woidable leaſe will be a ſurrender of a 


S.C-—— good and ſure leaſe. D. 3 & 4 Ma. 140. 43-] * 


This is the 

eaſe of Whitley v. Gough. A guardian in chivalry tos a feoffment of the ir fart toit bin age that 
was in ward, and the infant brought an aſſiſe, and the guardian ſhall be adjudged a diffeitor ; which 
proves that the feoffment, as againſt the infant, was void; and yet by acceptance thereof the intereſt of 


the guardian was ſurrendered. 2 Inſt. 218. b. 


Br. Surren= F12, If there are 2 coparceners, of whom one is within age, and 


cet, Þ'* 3** in ward, and the other aliens to B. who purchaſes the ward of the 


_ accordingly, land and body of the lord, and after at full age of the ward it is 
| agreed between them, that partition ſhall be made 5 and upon this they 
put themſelves in arbitrement, and the arbitrator awards a ſeverance, 
and aſſigns their parts, to which the ward does not agree, yet this 
is a ſurrender, ſcil. the ſubmiſſion and award. 31 Aſſ. 26, ad- 

| judged.] 1 ; ; 8 
Roll, Rep. [I3z. If a leſſee grants part of his eftate to the laſir, by which a 
27 388. reverſion continues in himſelf, this is not any ſurrender. My 
34 Jac. Ba- Reports, 14 Ja.] 


con v. Wal. | 
ler.—(I) pl. 1. S. C. But if leſſee for life grants bis eftate to him who has the reverſion in fee in his 


Wc of ſurrender, Perk. 
2. 


: 


Roll. R. [14. A if leſſee for 20 years grants all his tate to the leſſor, ex- 
. — 8. cept a 1 at the end of the term, this is not any ſur- 
K Pe. — render, becauſe the leſſee has a reverſion. My Reports, adjudged 


3 Ee. Bacon v. Waller.) | 
* an. and ſaid it is very clear he ſhall have it in ſeveral.— (I) 
Zo 8. = 


T15, If 


is no ft 


for the 


22. 
the Le 
ju dee 
that i 


W 
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(15. If Aſee for liſe grants all his eftate to the leſſor, this is a — Mee 
"+ f N or life 
ſurrender. 7 H. 6. 4. b.] | Dd 
eſtate to leſſor rendering rent, it is no ſurrender. Arg. 2 Roll. R. 474. cites Bendl. Rep · This 
ſhall not enure as a ſurrender, becauſe there wants words of ſurrender, but ſhall enure by way of grant 
oniy. 4 Le. 337+ cites it as adjudged 44 Eliz. in B. R. 


[16. If leflee for life Jeaſes to the leſſor in reverſion, and to the 
heirs of his body for the life of the "fs this 1s not any ſurrender 
for peradventure there may be an heir of the body, who ſhall not 
be heir general, and the eſtates divided. 18 E. 3. 45. admitted.] 

17. If tenant for life be contented and agreed with him in re- 
ve Hin, that he ſhall have the land and his intereſ? for a certain annual 
went, and that if tenant for life ſurvive him in reverſion, that he 


all have the land again ; this is not any ſurrender clearly, be- | 
"cauſe he ſhews that the leſſor ſhall not have all his eſtate. D. 8. [L 136 J 
Eliz. 251. 93. ] | 


[18. So if the tenant for life be contented and agreed with him It was a- 


in reverſion that he ſhall have the land and his intereſt for a cer- jy - the 


tain annual rent; this agreement being by parol is not any ſurren- Brown and 
der; for if it ſhould be a ſurrender, then the reverſion of the Kingſwell 
rent ſhould be void, this being by-parol, and his intent 1s appa- that a logft 


. 8 ar years 
rent to have the rent. And therefore it ſeems that this 1s but a __ de de- 


leaſe at will, no /ivery being made, and ſo the rent well reſerved. D. termined by 
8 El. 251. 93. per Cariam. But the juſtices of aſſize contra.] _ 8 
cententment of leſſee, that the leſſor ſhould have the lands again: but it was there doubted if a leaſe 
fer life may be ſo determined, and where in the principal caſe the leſſee delivered the indenture contain- 
ing the demile o a ſtranger to deliver ſimul cum toto ſtatu & intereſſe termini prædicti to the leſſor, 
upon the leſſor's agreement to pay to leſſee 70l. And that ſuperinde the ſtranger delivered, &c. ac- 
eordingly, and the leflor accepted thereof, and plucked away the ſeal; and all this was found by the 
ve: diet, and further, that the /e//ce was content, and afterwards the leflor made a new leaſe; this is a 
good furrender as if it had been found that he had uſed ſuch words. Cro. E. 487. pl. 4. Mich. 38 
& 39 Eliz. B. R. Sleigh v. Bateman. 

hen leſſee for years agrees with leſſor, and is content that the leſſir ſpall baue the land again, it is a 
good ſurrender of a term for years, Cro. E. 448. Sleigh v. Bateman. 


19. If a man Jeaſes for years the remainder over for years, and 
aſter the firſt termor grants his intereſt to the leſſor, this is no ſur- 
render by reaſon of the meſne intereſt of the term in remainder. 
Br. Surrender, pl. 52. cites 31 H. 3. & lib. Perkins, tit. Surrender. 

20. And if termor makes his leſſor his executor and dies, this is 
no ſurrender ; for he has it to another uſe; contra Whorwood. 
Br. Surrender, pl. 52. cites 31 H. 3. & lib. Perkins, tit. Sur- 
render. a 


21. Where a man leaſer for years rendering rent, and the * i AY 


waives the poſſeſſion for greatneſs of the rent, and takes away his *;; we 


goods, and the leſſor enters, his entry is. not lawful; for this is If the 4% 
no ſurrender. Br. Surrender, pl. 25. cites 8 Aff. 20. —_ 2 : 

os, this 
is no ſurrender by the opinion of the Court, unleſs the Ir agrees to it, and enters, & 7 inc 
for the waiver does not exprels the intent of the leſſee, Br. Surrender, pl. 45. cites 7 H. 6. 1. 


22. Tenant ly the curteſy was, the reverſion to baron and feme ; 
the zenant by the curteſy infeoffed the baron and feme. This was ad- 
judged a ſurrender to the feme, and no feoffment; and ſo ſee 
that if the feme dies without iſſue, the heir of the feme may en- 
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ter upon the baron; quod nota, Br. Surrender, pl. 26. cites 
R 11 Aff. 14. 
If a man 23. Formedon againſt tenant for term of life, the remainder t9 
. for term of life, and this ſame tenant for term of life grants or 
the fame leaſes bis eftate to him in remainder for term of life, habend. to the 
land fer fe grantee in remainder for term of life of the ſame grantor'; and 
oy Aer per Wilby J. clearly this is only a ſurrender; contra if the te- 
der ente a nant for lite had leaſed to a ſtranger for term of life of the ſtran- 
 Pranger for ger, this had been a forfeiture. Br. Surrender, pl. 17. cites 24 


life, and the | 

Eee fer life E. oO 32. 68. 5 2 | 

grants bis fate to him in the remainder fer life; the law ſays, that this ſhall enure by way of ſurrender. 
Perk. f. 616. cites 14 H. 8. 15. | 


24. Aſſize; feme tenant in tail after poſſibility of iſſue extinct, 
the reverſion to R. in fee took baron, the baron and feme aliened to him 
in reverſion, rendering rent fer life of the baron, by deed indented 
with clauſe of re-entry for non-payment by 8 days. The alience 
aliened over ; the rent [was] arrear ; the baron and feme entered 
for the rent arrear, and the entry adjudged lawful by reaſon of 
the rent arrear, and not of the alienation of the alienee, and it 
cannot be adjudged a ſurrender, becauſe it was by the baron for 
his life, and the feme may ſurvive him. Br. Conditions, pl. 112. 
cites 29 Aſſ. 64. | 


I 137 ] 25. A. bound by fatute to B. his land is extended, C. recovers | 


againſt B. in debt, and the land extended by B. ts now extended by 


elegit to C. A. grants his eſtate to the conuſee; it is no ſurrender. 


3 Le. 156. pl. 205. in caſe of Cadee v. Oliver, Arg. cites 29 Af, 
64. by Seton. | | 

26. In aſſiſe; land was given to A. a baſtard, and to E. his feme, 
and the heirs of A. who had iſſue C. and after A. died, and C. took 

. to baron ; after which tenant for term of life gave the land to the 
faid, J. and C. his feme, and to the heirs of J. and after C. died 
without iſſue, by which the ird entered for eſcheat, and J. the 
baron brought aſſiſe, and upon argument and adjournment, the 


opinion of the Court was againſt the plaintiff; by which he was 


nonſuited; for becauſe C. the feme was within age and alſo covert 
baron, this was taken as a ſurrender and not a gift to the baron ; 
and then becauſe he is not heir of the part of the father of C. 
ſcil. of the part of A. who was a baſtard, to whom the land was 
given in fee, and E. who 1s yet alive had ny for term of life, 
therefore it is a ſurrender ; quod mirum mihi ! by reaſon that the 
baron was joined. Br. Surrender, pl. 34. cites 39 Af. 7. 

27. Land was given to R. and F. his feme and the heirs of R. and 


R. died having iſſue a daughter C. who took to baron O. and after 7. 


awho ſurvived, gave the land to C. and O. her baron in tail, the re- 
mainder in fee to O. Quere, if it be a ſurrender? It ſeems that 
it is not by reaſon that the baron is joined with her. Br. Surren- 
der, pl. 20. cites 39 E. 3. 29. | 

28. Land was given to baron and feme, the remainder to FJ. S. 
the baron diſcontinued and retook to him and his feme the remainder 19 
V. N. and died ; the feme claimed in by the ſecond eflate, and ſur- 


rendered part to W. N. in the laſt remainder; and becauſe the __ 
| | y 
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by the taking of the ſecond efiate was remitted, and the firſt remainder 
alſo, therefore this gift ig u ſurrender to the ſecond remainder, but 
only a grant of his eftate : for the remainder is in J. S. by award. 
Br. Surrender, pl. 36. cites 41 Aſſ. 1. 

29. If my ter mor agrees that I /hall make feoffment to a ranger, Nated cine 
this is a ſurrender; per Frowick Ch. J. who ſaid that this caſe iy PIs 
adjudged in our books, Brooke ſays, quære, where? becauſe he life, that re- 


believes that it is not law. Br. Surrender, pl. 48. cites 41 Af: 2. ben yg 
IN da 


ſpould make a fe:fſment, amounts not to ſurrender of the eſtate for life. Reſolved per Cur. Hill. a W. z. 
Bo R. Carth. 110. Swilt v. Heath. 


30. A. leaſed to B. for life, the remainder to C. in tail, the re- 
mainder ts D. in fee, and after B. aliens to C. and his feme; this is 
no ſurrender, by reaſon hat the fame was jointenant, Br. Forfei- 
ture de Terres, pl. 84. cites 41 Aſſ. 2. 

31. If the tenant in dower leaſes her eſtate to the heir, rendering Br. Von. 
rent, for term of her life, the heir ſhall have his age in the life of eo ph 2 
the tenant in dower; for this is a ſurrender, and the heir is in by Peck. 6 


the anceſtor. Br, Age, pl. 8. cites 45 E. 3. 13. Per Finch. 222 cites 
Surrender, pl. 5. Cites S. C. 


32. In ſcire facias upon a fine, it ſeems by the argument, that 
where ine is levied to baron and feme in tail, the remainder zo W. 
in fee, and the baron dies without i/Jue, and the feme leaſes her ate 
to W. who has iſſue, and dies, the iſſue ſhall not have ſcire facias 
to execute the ſine; becauſe the leaſe to W. the father was a ſur- 
render. Br. Surrender, pl. 6. cites 45 E. 3. 18: 
33. Fee ſimple cannot be ſurrendered without livery of ſeiſin. Br. 
Cunfeſſion, pl. 15. cites 12 H. 4. 20, 21. | 
34. If a man /eaſes his land for 20 years, and after grants a Br. Charge, 
rent-charge of 20s. out of it, and after the termor grants his term pl. 10+ cites 
To the leſſor within 4 years, the leflor ſhall hold charged within the * v7 g 
20 years; for this grant is a ſurrender, and the leſſor is in fee, 438 J 
and not in by the termor. Br. Surrender, pl. 10. cites 5 H. 5. 8. 
35. It is not properly a ſurrender, but where he who ſurrenders 
gives poſſeſſion to him who takes by the ſurrender. Br. Sur- 
render, pl. 13. cites 22 H. 6. 51. per tot. Cur. except Port. 
6. If a man, ſeiſed of an acre of land, leaſe the ſame acre 
for life, the remainder for life unto a ftranger, and the /efſee grants 
his eftate unto his leſſor, that ſhall enure by way of grant; and yet 
the grantee is ſeiſed of the whole reverſion at the time of the 
grant; but the ſame reverſion is not to take effect immediately 
after the eſtate of the leaſe determined, if he in the remainder 
be living, as he is at the time of the grant. Perk. ſ. 83. | 
37. If leſſee for life of land grant his eflate unto him in the re- 
verſion, and to two other men, it is a ſurrender for no part, Perk. 


1 618. 


38. Releaſe of leſſee for years to leſſor does not amount to a See (H) 5. 


ſurrender ; for releaſe ſuppoles leſſor in poſleſhon. Jenk. 30. 4. 
pl. 58, 5 
| gz 8 as 39. A 


Azam. c. 
accordingly. 


® ee 


(A-2) pl- s. 


* 
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39. A leaſe is granted 70 a feme ſole for life, remainder ts her for 
20 years, and after leſſor makes a leaſe for 40 years to F. S. 10 


commence after the death of the feme, and the term of 20 years ; and 
afterwards . S. marries the feme, and the feme dies. The baron 
has both the terms, and his laſt is not ſurrendered nor deter- 
mined ; for ſurrender cannot be before the ſaid term commenced 


in poſſeſſion. And. 32. pl. 80. Mich. 5 E. 6. Anon. 

40. Three things are incident to a ſurrender. 1 An actual poſſeſſion 
in him who ſurrenders. 2. An afual remainder or reverſton in 
him to whom the ſurrender is made. 3. * Conſent and agree- 
ment between the parties. Arg. Owen, 97. in caſe of Perrin, al. 


Porey v. Allen. 


41. Leaſe for years ; after the leaſe made leſſor fays to leſſee, 
Though I have not excepted it in my leaſe, yet I mean to have the 
chamber over the kitchen to put my ſtuff in, till my fon comes of 
age: to which eee anſwered, he was well content with that. On 
which leffor put his ſtuff there. Per Popham, Att. Gen. this 
does not amount to a ſurrender, but is only a permiſhon for a 
time. 3 Le. 223. pl. 301. Trin. 30 Eliz, in the Exchequer, 
Queen v. Littleton. | 
42. Tenant fer life levied a fine come ceo, &c. to him in reverſion in 
ee, and declared the uſes to the cognizee and his heirs, upon condi- 
tian that he paid the tenant for life the yearly ſum of 41. dur- 
ing his life, and in defuuit of payment thereof, ben Io the cognifor 

his life, and for one year over. The annuity being not paid, nor 
demanded, the tenant for life entered. The queſtion was, whe» 
ther this fine was a ſurrender ; but it was held, that it was no 
ſurrender; for a fine implies a gift in fee-fimple, and every party 
to it ſhall be eſtopped to ſay the contrary. Cro, E. 688. pl. 23. 
Trin. 41 Eliz. C. B. Smith v. Warren. ; | 

43- The king ſeiſed in fee of the rectory of St. Saviour's in de- 
meſne as of fee, as in right of his crown, demiſed the ſame 7o the 
church-wardens of St. Saviour's for 21 years. Afterwards by 
letters patents reciting the ſaid leaſe, and that the ſaid church-war- 
dens meds habentes, & ad præſens poſſidentes, the ſaid eftate, intereſt, 


Sec. yet to come in the ſaid rectory, had ſurrendered the ſame, he, 


in confederation of the ſaid ſurrender, and of 20l. demiſed it to them for 
5 years. Reſolved that there was no occaſion of any actual 
urrender, becauſe the words modo habentes, & c. proved, that 
at the time of the making the ſaid new demiſe the other was in 
being; and that inſtead of their making any ſurrender before the 
new demiſe, the acceptance of the new demiſe ſhould be a ſur- 


render of the old. 10 Rep. 66. b. Trin. 11 Jac. in the Exche- 


0 52 


Hob. 202. 
pl. 257 
S. C. the 
buſband 


quer, Church-wardens of St. Saviour's, Southwark. 
44. Before remoticn of the clerk, the king cannot preſent the 


fame clerk, who is in by uſurpation; for this cannot enure as a 


ſurrender and new preſentment. See Preſentation, (Q. a) pl. 5. 


and Roll. Rep. 236. in caſe of the King v. the Biſhop o orwich. 


48. R. S. brought waſte againſt H. and E. his wife, and de- 
clared, that the green by letters patents granted the lands to H. 


fer life, remainder to the plaimiff, and that H. the defendant mar- 


could not riad the ſaid E. and committed ale. The defendants by their plea 


confeſs 


En 
adjud 
Whe; 


Femaind, 
ſurrende 


8. 


enter ii 
amour 


years, of 
life, or f 
good ſurr 
that he 4% 


good ſurr 
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confeſs the leaſe and marriage; but farther ſay, that 2 Feb. anno be ſaid to 
40 Eliz. they ſurrendered the ejlate of the ſaid E. to the queen, to the in- 3 = 
tent that ſhe ſhould grant a new leafe to the ſaid E. and 2 others for but by re- 
their lives; which ſurrender the queen accepted, and 3 Feb. made a cor; 
new leaſe, Iſſue being taken thereupon, the jury found the new gent ua 
leaſe made 3 Feb. reciting that ſbe V ee the eſtate and the not of re- 

nt, and that the queen, in conſideration of money, &c. and cord, but 
that the new leaſe was made with the conſent of H. the huſband, and dchert 1 
that he and E. agreed to it, and held claiming by the ſaid new leaſe ; was found 
adjudged that the conſideration which procured the new leaſe N tie jun. 
was the ſurrender of the old leaſe, which ſurrender was not ab- 
ſolute, but defeaſible, if E. ſurvive, or H. diſagree, and then the 
old leaſe is revived. Beſides the freehold for life, which H. had 
in right of E. his wife, could not be given away by his bare aſſent ; 
but if that leaſe had been made de nous to him and his wife, then 
it had been queſtionable; becauſe the eſtate paſſed by implication, 
viz. by a ſurrender in law, by the acceptance of the new leaſe. 
Hutt. 7. Trin. 14 Jac. Swaine v. Holman. | 

46. It was held, that if the indenture of leaſe be given up to the Grantee of 
leffor, and accepted by him, this is a ſurrender in law. Clayt. 131. 0 
pl. 236. March 1648, 9 ſerjeant at law, judge of 38 — 


aſſiſe. Anon. | tor, this is 

no ſurrender, 
but he may ſue for his rent, if he can recover bit deed again; for a choſe en grant muſt be ſurrendered 
by deed ; per Cur. Vent. 297. Trin. 28 Car. a. B. R. in caſe of Woodward v. Afton, 


47. Where a ſurrender may be made, and both eftates come into A Grant - 
the ſame hands, this amounts to a ſurrender. Arg. Skin. 263. in tion 

X c : X aw turns ta 
caſe of Knight v. Greenvill, cites Co. Litt. 41, 42. Poph. 30. a ſurrender, 
For no man can have an eſtate in poſſeſſion and reverſion alſo, becauſe a 
without an intermediate eſtate in ſame other. | ee 3 
* of equal dignity in the law at the ſame time. Arg. 3 Mod. 301. in the caſe of Thomſon v. 


* 


(H) By what Words it may be. 


pom Acme 
Tr. T word ſurrender is not neeeffary to make a ſurrender, if * Fol. 498. 
there are other words which tantamount, 40 Aſſ. 16. 
adjudged.] | | | — = 4 
When the words prove @ ſufficiert aſſnt and will of him who is the particular tenant, that be is the 


remainder or the reverſion ſhall baue the thing wvbich he bas or holds, they are words ſufficient to make a 
ſurrender, if he to whom the ſurrender is made do agree thereunto. Perk. ſ. 607. - 


Br. Surren- 


for life ſaith to the leſſor, that be grants that he ſhall Br. Surren- 


[2 Aer 
enter into the land, and that he vill that he ſhall have the land, [this _ gle 35 


amounts to a ſurrender.] 40 Aff. 16.] If leſſee for 
| life, or for 
years, of land, fay to his leſſor, that bis will is that bis ler foall enter into the land which be holds for 
fe, or for years, and ſpall bawe the ſame, and by force thereof the leſſor does enter into the ſame, it 184 
good ſurrender ; and fo ſhall it be, it he ſay unto his leſſor, or unto him in the remainder or reverfion, 
that he wills that be baue the land, and the leſſor does enter by force thereof, or agrees thereto, it is a 
good ſurrender ; but if the leſſor, &. does not enter by force thereof, nor agrees thereto, the 3 


whereas his | 


A my — te — 4 
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der is not good; for he cannot ſurrender to bim againſt his will. But if be te robem the ſurrender it 
made do once agree to the ſame, he cannot afterwards diſagree thereto. And in the time of king E. 1, 


the leflor did enter into the land leaſed for life, with the aſſent of the leſſee; and becauſe it was not in 
the preſence of good men of credit, it was holden to be a void furrender. But the law is otherwiſe at 


this day, &c. erk. ſ. 608. 
If the Jeſſe: comes to him in the remainder, or in the reverſion, and ſays to him that he will occupy the 


land "ne lenger, and be in the remainder by force thereof does enter, it is a good furrender. And if the 
leſſee does fay te his leſſor, I do ſurrender unte yeu the land which T hold of your leaſe; or if he ſaid, I 
hold ſuch land or houſe, &c. and ſhews certain the land or houſe, &c. ot your leaſe, and 7 do ſurrender 
the: ſame land or houſe, &c. to you, and the Jr doth agree thereto, the ſame is a good ſurrender. 


Perk. f. 609. 


3. In aſſiſe; tenant in tail diſcontinued, and the diſcontinuee died 
ſeiſed, and 3 heirs after him, and the 3d heir on his death-bed ſent 
the iſſue in tail, and bailed to him the deed of entail; and ſaid to 
him that he had right to the tenements, and ſurrendered them to him 
by parol, and died in the houſe of the tenements; and the iſſue in tail 
entered by the ſurrender upon the heir of him who ſurrendered, 
who interrupted him ; and the ſurrender awarded good, and the 
entry lawful. Br. Surrender, pl. 33. cites 34 Aff. 2. 
8. P. Jerk. . 4. Releaſe of leſſee for years to leſſor, does not amount to a 
*. ſurrender, becauſe of the repugnancy; for the leſſee is in poſſeſ- 


for life re- fron, and the releaſe ſuppoſes the leflor in poſſeſſion. Jenk. 195. 
lea ſes to bim pl. 2. 


in reverſion. 


| * 
it is ved; becauſe it cannot enure as a releaſe, for he is in poſſeſſion; nor can it enure as a ſurrender 


for want of apt words. So of leſſce for years; per Anderſon Ch. J. But Snagg faid he knew it ruled 
in a caſe of great importance, that though the words did not amount to a ſurrender, yet the conſent and 
f the leſſee, which is proved by the deed, will amount to a ſurrender. Cro. E. 21. Trin. 

25 Eliz. C. B. pl. 2. Anon. 
Tenant for years remiſes, releaſes, diſcbarget, and for ever quits claim to him in reverſion, The 
Court inclined that it was a good ſurrender ; ſed adjornatur. 1 Lev. 145. Mich, 16 Car, 2. B. R. 


: Macon Vo Tredway. 


5. A. was leſſee for years rendering rent, and afterwards the re- 


wver/ron was granted 1% B. for life, remainder fo C. in fee. A. at- 
torned to B. Afterwards B. by deed releaſed to C. all his right, 
&c. with words excluding him to make any claim for the future. C. 
reciting all this matter, granted his ſaid reverſion and remainder t> 

S. in fee, to whom A. paid the rent; and B. likewiſe releaſed to 

S. and his heirs, &c. all his right, with lite words as in the 
other releaſe. Dyer, Weſton, and Welſhe J. held, that nothing 
paſſed by this releaſe, becauſe there were ns words of ſurrender in 
the deed. And Saunders Ch. B. and Browne accorded, but Cat- 
lyn and Whiddon e contra, D. 251. a. pl. 91. Paſch. 8 Eliz. 
Stepkin v. Lord Wentworth. 

6. Tenant in tail leaſes for years; afterwards /efſer covenants and 
grants with lefſee, that he ſhall have and hold the land to him and 
others during the life of leſſor, but no livery and ſeiſin was made. 
By the opinion of 3 juſtices, this- is neither ſurrender nor con- 
firmation to enlarge his eſtate, and is only a covenant, notwith 
ſtanding the word grant; but Weſton J. ſeemed e contra, by 
reaſon of the word grant. D. 272. pl. 34. Paſch. 10 Eliz. Car- 
dinall v. Sackford. | 
Cr. E. 156. 7. Tenant at will cannot ſurrender; and if he ſays, I agree 79 
539. Mich. ſurrender my lands, this by 3 Juſt, againſt 1, is not any thing in 


preſent, 


1 e 


Surrender. 140 f 
png but an act to be done in futuro. Le. 177. pl. 28s GEES 


rin, 31 Eliz. B. R. Sweeper v. Randal, 8 
cordingly. 
8. Leaſe for life, remainder fer life; and afterwards he in re- ets mw 


mainder for life, during the life of the tenant for life in poſſeſſion, . amg or 
and in his preſence «pon the land, ſurrenders to reverſioner by BNN IN 


theſe words, viz. 1 ſurrender and yield up the tenements to you, and v. WES T- 
BECK, but 


then delivers up the leaſe to the reverſioner, by whom the leaſe ge it to 
was granted to him. Per 3 * Jult. this is not good, but it ought to be done by 
be by deed; but Mountague J. contra. Et adjornatur. 2 Roll. affentof the 


tenant for 


Rep. 20. Paſch. 16 Jac. B. R. Bennet's caſe. life, but to 


a ſtranger upon the land in the abſence of the leſſor; and that he ſaid he ſurrendered to him is 
reverſion. It was objected that this ſurrender could not enure to him in reverſion, being abſent. 
Sed non allocatur; for the ſole point in queſtion was, whether he in remainder for life can 
ſurrender without deed? And as to that this rule was taken, viz. that what cannot commerce 
without deed, cannot be granted without deed; as a rent, reverſion, common, advowſon, &c. 
But in this caſe this took effect by livery, and not by deed; and therefore might be determined without 
deed. Mountague and Haughton agreed, that it might be ſurrendered without deed, but that it could 
not be granted over without deed; but Doderidge J. faid it could not be ſurrendered without deed, but 
that tenant in poſſeſſion may, or tenaat for life, and he in remainder together may ſurrender to him in 
the reverſion ; but this ſhall enure as 2 ſeveral ſurrenders, firit of him in remainder to the tenant for 
Ute, and then by the tenant for life to him in the reverſion. And Croke J. agreed with Doderidge, 
becauſe the eſtate of him in poſſeſſion is an eſtoppel to the ſurrender, ſo that it could not be ſurrender. 
ed without decd. ad 141 ] 


(I) In what Caſes a Surrender ſhall be hindered by see.. 
other E/late. | 


Fo FF leſſee for 20 years grants 10 of the ſaid 20 years fo the leſſer, See (G) pl. 
yet this is not any ſurrender, becauſe he himſelf has a re- 3, 14. d. C. 

verſion meſne. Tr. 14 Ja. B. R. adjudged between Bacon and |: tia 

Waller.) but a future intereſt; per Doderidge and Haughton J. Rolli R. 388. S. C. 


(2. If leffee for years grants all his gſtate except one day at the end See (G) pl. 
of the term to the leſſor, yet this is not any ſurrender ; for this day '** ?* ©* 
is a reverſion, and ſo ſhall hinder the ſurrender as ſtrongly as if it 
had been 20 years. Tr. 14 Ja. B. R. adjudged between Bacon 
and Waller. ] | | | 

3. Leaſe was made to W. for life, the remainder to P. in tail, But if P. 
the remainder to T. in tail, the remainder 1 the right heirs of M. 45 3 
and after W. infeoffed P. and his feme in fee, now T. cannot enter; F. may en- 


for he has not the immediate remainder. Br. Surrender, pl. 3. cites ber for the 
alienation 


41 E. 3. 21. to his diſin- 


heritancez per Wiching. quod non negatur. And ſo ſ-e that it js no ſurrender, becauſe the feme 20 
Joined with P. who was in the remainder ; but if ſhe had not been joined, then it ſeems it had been 2 
ſurrender ; for tenant for life cannot infeoff him in the reverſion or remainder. Br. Surrender, pl. 3» 


Cites 41 E. 3. 21. 


4. In debt the defendant pleaded ſurrender, and the caſe was, 
that an abbot leaſed land for term of 20 years to B. C. who leaſed over 
to H. for 5 years, who leaſed his intereſt by indenture to W. N. ren- 
dering 20 marks per annum; and in debt brought by A. againſt W. N. 


the defendart pleaded that the faid H. and this W. N. now defendant 
Vor. XX, M 0b 
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his leſſee, before any rent arrear, ſurrendered their eflates, which they 


had in the land, zo the abbot firft leſſor, who agreed to it, judgment, 
cc. And by all the juſtices, except Brian, this is no good ſur- 
render; for there was 10 privity betaveen the 2d and 3d leſſees, and 
the fir? leſſer, and therefore a void ſurrender; and alſo the third 
leafe, with reſervation of the rent, had been void, but by reaſon of 
the deed indented; becauſe the ſecond leſſee had no reverſion in him, 
and alfo the ſurrender in ſuch caſe is not good without deed; for 
of a rent, &c. which cannot paſs without deed, nor commence 
without deed, there the ſurrender of ſuch a thing is not good 
without decd. And note alſo here, that Here is net any immediate 
C142 ] reverſion or remainder between the 2d leſſee and the 3d leſſee, and the 
1% leer; and ſo void, by the beſt opinion. Br. Surrender, pl. 16. 
. 2. | 
5. If a leaſe for life be made of land by A. to B. the remainder to 
C. for life, the remainder to D. in tail, and B. furrenders 1 C. or 
to A. his lefſor {who has the fee in reverſion ) leaving out him in 
the remainder for life, this ſurrender is void to take effect as a 
ſurrender; becauſe he unto whom the ſurrender is made, has not 
the immediate eſtate in remainder to him that makes the ſurren- 
der. But if he who made the ſurrender had but an eflate for years, 
and in the ſurrender there be words which amount unto a grant of his 
eftate, then the ſurrenderee ſhall take the ſame by way of grant of 
his eftate, &c. Perk. ſ. 588. | | 
But if an 6. A leflee for years remainder for years to B. This remain- 
e rp" der for years hinders the ſurrender of leſſee for years to leſſor; 
by another ſecus of an after-made leaſe to commence after the firſt leaſe. 


indenture of 
rag Jenk. 256. pl. 49. 


land had c:mmerced with the leaſe to E. then it is only a leaſe by eftoppe?, and does not hinder the ſur- 
render of B. For it is not one and the ſame eſtate with the leaſe of B. and conjoined. But in this 
calc if B. ſurtender, C. ſhall enjoy his leaſe, and if in the laſt caſe B. attorns to C. then C. ſhall have 
it as a reverſion, and the rent as incident, and ſuch reverſion binders ſurrender by B. to A. the firſt 
lenor, for he is nor immediate to him. Jenk. 256. pl. 49 


7. Leſſee for life makes a leaſe for years rendering rent, and after 
ſurrenders to the leſſor on condition. Lefſze fer years takes a new 
leaſe for years of the leſſer ; lefiee for life performs the condition and 
puts out the leſſee for years, who re-enters, and the leſſee for 


life brings debt for the firſt rent reſerved, and ruled that it does 
not lie; for the leaſe out of which it was reſerved is gone and 


determined. Cro, E. 264. pl. 4. Mich, 33 & 34 Eliz. B. R. 
Brewſter v. Parrot. 


(K) Hou a Surrender may be made. 


*Br.Dower, CI. A Surrender may be ien condition. * 14 E. 4. 6. adjudged. 
2 e al A Perkins, ſ. 624. 44 E. 3. 3. | 4 


3 P. Br Surrender, pl. 41 cites 7 E. 4. 26; mm © P, Co. Litt. 218. b. 
You muſt know, that a ſurrender of a fralel made by deed indented upon condition is good, and if 
the ſurrender be of an fore fer years in land, then the ſurrender may be upon condition with out aecd 5 


and if a ſurrender be made of the frechold by deed indented upon condition, that if he to _—_ oo 
| |  turreuger 


Surrender, | 
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Forrender is made, do not go unto York within one month next following the date of the ſurrender, 
that then it ſhall be lawful for him who made the ſurrender to re- enter into the land; the ſame is 2 


good ſurrender upon condition, Perk. 1. 624. 


[2. Tenant for life, and he in reverſion for life may ſurrender 
without deed, and the eſtate of him in reverſion ſhall be ſurren- 
dered thereby; for it ſeems this ſhall enure firſt as a ſurrender 
of the leſſee to him in reverſion, and then as the ſurrender of 
him in reverſion, ſo that he ſurrenders an eſtate in poſſeſſion. 


27 Aff. 46. adjudged.] 


[3- A ſurrender F an eftate for life may be without livery. As tenant it 
44 Aff. 3. Curia.] — 


bim in the reverſion by didi, conceſſi & confrmavi for her life rendering rent, and for default of payment 


to re-enter; and in aſſiſe brought by the tenant in dower againſt him of the land, be 


leaded the deed 


gud ip/a ratificavit & confirmawit the land to him in reverſion then ſeiſed of the reverſion habendum for 
fe of the tenant in dexer, rendering 5 l. rent, which he has been always ready to pay, and would not 
uſe the deed as a pift, but as a ſurrender; and the opinion of the Court was, that it is a ſurrender and 
not a leaſe; and this notwithſtanding the condition and the rent reſerved. Br. Surrender, pl. 37. 


cites 44 Aſſ. 3. 


* But tenant of fre- ſimple cannot ſurrender to the lord without livery of ſeiſin. Br. Surrender, pl. 9. 


Br. Condition, pl. 15. cites S. C. 


Cites 12 H. 4. 21. 


4. In aſſiſe, it was admitted a good bar, that the terant brought 
recipe quod reddat, ſcilicet, dum fuit infra atatem againſt the plain- 
tiff, and he rendered to him the land in pais, judgment ſi actio; for 
per Fiſh, this is all that the writ demands; for it is præcipe N. 
quod reddat B. ſuch land. By which the iſſue was taken, that he 
diſſeiſed him, abſque hoc that he had any thing of his render, 
quod nota z and the aſſiſe was taken; which ſaid that he did not 


ſurrender. Br. Barre, pl. 64. cites 27 Aff. 37. 


n 


Br. Surren- 
der, pl. 28. 
cites S. e. 
But Brocke 
ſays, it 
ſeems that 
the intent of 
the writ is 
tha: he ſhall 
come into 
the court 


where the writ is returnable, and render it there, ſo that it may be of record to bar the demandant at 
another time; and yet the writ ſays further, et nifi fecerit, & prædictus (le demandant) fecerit te 
ſecurum de ciamore ſuo proſequend. tunc ſum. per bonos ſummonit. prædict. (le tenentem) quod fit, 


&c. oſtenſur' quare non fecerit, &c, 
render in pais according to the ⁊uerds of the ⁊urit. 


5. Leſſee for years cannot ſurrender by attorney; but he may 
make a deed importing a ſurrender, and a letter of attorney to 
another to deliver it; per Clench. Le. 36. pl. 45. Trin. 28 Eliz. 


And fo it ſeems that ix ancient time, it ſufficed that the tenant 


B. R. Anon. 2 
6. A ſurrender may be 1% an v/v. Cro. E. 668. pl. 23. Trin. Whether 
41 Eliz. in C. B. Smith v. Warren. | * © bens fo 


rendered to an uſe was doubted by Coke. Roll. R. 412.——They may be ſurrendered according to the 


cuſtom of a manor, Roll. R. 411. Waflel v. Yeliton 


14 Jac. S. C. and there 231. 
and that it had been ſo adjudged here; and this ſeems admitted by Coke Ch. J. 


(L) In what Caſes Surrender may be without Deed, 
and in what not. What Thing. 


ps A Corodie cannot be ſurrendered without deed. 12 H. 4. 17.] 


3 Bulſt. 230. Elkin v. Waſtell, Mich. 
It was urged that fee-fimple land may be ſurrendered by the cuſtom, 


See (H) 
Bennet v. 


Weſtbeck. 
(N) pl. 2. 


[2. Such thing which cannot be created withaut deed, can- — —_ 
; > 1 N N itra Sz . 
not be ſurrendered without deed. 19 H. 6. 23. b.] page ay 


Sites 8. C. — 8. C. cited Poph. 137. Paſch. 16 Ja- in Caſe of Eennet v. Weltbeck, 8. P. Juts 
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thing wwhich may be leaſed without deed may be ſurrendered without deed, tbcagb the leaſe ton Þ deed 
a Br. Surtender, pl. 12. cites S. C. 3 7 Jy 5 


S. P. Br. [z. As a rent charge or rent ſecł cannot be ſurrendered with- 


Surrender, out deed. 19 H. 6. 33. b.] | 


pl. 12. cites | 
S. C. S. P. Ibid. pl. 16. cites 14 H. 7. 2. Br. Monſtrans, pl. 54. cites S. C. But ſur- 
render of land is good without deed thereof made; for it may paſs without deed as by livery, S. P. 


Perk. pl. 581, 582. 8 » 


(4. Leffee for years of a many cannot ſurrender it without deed, 

becauſe it cannot paſs without deed. Tr. 5 Ja. B. agreed per 

a Curiam, between Bucknam and Warnford.] | 
mf fee for T5. If a man grants a reverſion for years by deed as he ought, 


o__ and after this comes into poſſeron, this may be ſurrendered without 


2 houſe, and deed, Fr. 5 Ja. B. = Per Coke. ] 
the grartor | 

grams ive reverſion unto a ſtranger for life, and the leſſee attorns, the grant is void if it be not by deed, 
And yet if the {fee dies, and the grentee enters into the land, he may ſurrender the ſame without deed 


and out of the land, if the ſurrender be made vfb the county wwhere the land is But if the ſurren- 


der be made in another county, it ought to be by deed, &c. Perk. ſ. 583. 


L 144 ] 6. If a man be tenant by the curteſy, or tenant in dotuer, of an 
| adwvgwſon, rent or other thing that hes in grant, albeit there the 
eſtate begins without deed ; yet in reſpect of the nature and qua- 
lity of the thing that lies in grant, it cannot be ſurrendered with- 

out deed. Co. Litt. 338. a. 

7. Ss it is if a /eaſe for life be made of lands, the remainder for 
life, albeit the remainder for life began without deed; yet becauſe 
remainders and reverſrans, though they be of lands, are things 
that he in grant, they cannot be ſurrendered without decd, 
Co. Litt. 338. a. | 

8. A. tenant for life, remainder to B. and C. for life. C. pur- 
chaſes the reverfion in fee; A. and B. ſurrender to C. but without 

deed; per Fenner J. the ſurender is void; for if it be good it 
muſt firſt be the ſurrender of him in remainder, which cannot 
be without deed, and it cannot be the ſurrender of the firſt tenant 
for life to him; for, there is no word of ſurrender between 
them. Cro. E. 269. pl. 9. Hill. 34 Eliz. B. R. Perkins v. 
Perkins. 1 | 

9. A corporation aggregate cannot make an expreſs ſurrender 
without deed in writing under their ſeal, yet they may by act in 
lau ſurrender their term without writing; for fortior & potentior 
eft diſpaſitis legis quam hominis. Admitted. 10 Rep. 67. b. Trin. 
11 Jac. in the Churchwardens of Saint Saviour's, Southwark's 
caſe. | 

— 8 210, 29 Car. 2. cap. 3. enacts, That n9 leaſes, gates, . of 
freehold, or terms of years, or any uncertain intereſts in or out of any 


re ſarremder : 5 
his leaſe to lande, tenements, or hereditaments, not being copyhold or cisſtomary in- 


the leſſor, tereft, ſhall be ſurrendered, unleſs by deed or note in writing figned by 


and +169 the parties, making them, or their agents authoriſed by writing, or by 
/ : | 


fe ” 

wie oor operation of law, 
accepts, but g , 
atterwards refuſ:d to take the ſurrender of the leaſe; decreed by Lords Commiſſioners that the leſſee 
ſhauld be diſcharged of the rent. 2 Verne 112. Pl. 199, Mich. 1689. Natchbolt alias Knatchbull 
V, Porter. 8 | Deen 


Surrender, 144 

Upon a caſe referred to the Lord Ch. B. Gilbert for his judgment, at his chambers, he gave his opi- 

nion, that ſince the ſtatute of frauds and perjuries, a leaſe for years cannot be ſurrendered by cancelling 

of the indenture, without writing, becauſe the intent of that ſtatute was to take away the manner they 
formerly had of transferring intereſts to lands, by ſigns, ſymbols, and words only; and therefore as 


livery and ſeiſin, on a parol froffment, was a ſign of paſſing the freehold before the ſtatute, but is now 
taken away by the ſtatute, ſo he takes it, that the cancelling of a leaſe was a ſign of a ſurrender before 


the ſtatute, but is now taken away, unleſs there be a writing under the hand of the party. And the 


words, viz. By act and opetation of law are to be conſtrued a ſurrender in law by the taking a new 
leaſe, which, being in writing, is of equal notoriety with a ſurrender in writing. Gilb. Equ. Rep. 236. 
Caſes in Ireland, in time of Geo. 1, Magennis v. Mac-Cullogh, | 


(L. 2.) What Efate. 


[1][6. ESTATE for life of land may be ſurrendered without S. P. And 


deed. -- 40 E. 3. 41. b. 19 H. 6: ß“ . Rn 


very; be- 
cauſe it is but a yielding or a reſtoring of the eſtate again to him in the immediate reverſion e remain 
der, which are always favoured in law. Co. Litt. 338. a. 
Leſſee for life or years of land, or of a houſe, upon condition by deed indented, may ſurrender his 
eſtate without deed. Perk. pl. 583. 


[2] [7. One jointenant may ſurrender 10 his companion (admit- 
ting that he may ſurrcnder) without deed. 40 E. 3. 41.] 
3. Surrender of a term upon condition, is good without deed, 8. P. Br. 
Contra of ſuch ſurrender of a leaſe for term of life upon condi- rn 
tion; for this ought to be by deed. Br. Surrender, pl. 40. cites 7 E. 4. 49. 
7 E. 4. 16. | . | 
4. Hates in fre of ſome things iſſuing out of lands may be de- 
termined by the /urrender of the deed to the tenant of the land by 
which deed it as granted, &c. Perk. ſ. 585. | 


(L3) To whom. [The King.) [145] 


[1.] [8. TH tenant of the king (admitting that he may ſur- 
render) cannot ſurrender without deed. Contra, 


49 E. 3. 5. 50 Aſſ. 1.] 


8 


(M) What ſhall be ſaid a Surrender of Part, or of all. 


[1. FF leſſee for years of land accepts @ new leaſe by indenture of 
part of the land before leaſed to him, this is a ſurrender 

only for this part, and not for the whole. Hill. 43 Eliz. B. R. 

per Curiam, between Fiſh and Campion.] 

2. A man /eaſed for life rendering rent, and after the tenant for If tenant for 
life granted his eftate to the leſſor and 2 others ; and the beſt opi- f 
nion was, that this is a ſurrender for the 3d part; for when the 57 c /ife 
fee and the franktenement come together, the one determines the e 2 
other, and fo the yointure determines, and they are tenants in com- 2 Cn” 
mom and yet the opinion of Perkins in his book is, that it is no , ard 
ſurrender for any part for the advantage of the other two; but * enger, 


M3 this 
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145 Surrender. 
in fee; in this does not ſo appear in this book. Br. Surrender, pl. 11. cites 


foraſmuch 7 H. 6. 2, 3. ä 

as the limitation of the fee ſhould work the wrong, it envres to the leſſor as a ſurrender for the one 
moicty, ang a forfeiture as to the remainder of the flrarger ; for be cannot give to the leſſor that which 
he had before: and as to the remainder to the ftranger, it is a forfeiture for this moiety, and when 


the lefior enters he ſhall take the benefit of it. Co. Litt. 335- a. 
If ie grants bis ate te Ir and a ſtrarger, this is a ſurrender fir a moiety. Arg. 2 Roll. R. 
445+ ia caſe of Euſtace v. Scayen. © + 


3. Where there are two co-heirs, and the tenant for life grants his 
eftate to the one, this is no ſurrender but for the one moiety, and 
of the other moiety the other may have writ of waſte, though the 
action of waſte ſha!l be in name of both, and the one ſhall be ſe- 
vered as it ſeems. But quære; for it ſcems the action of waſte 
ſhall be of the moiety; quære before partition and ſeverance of 
the land. Br. Surrender, pl. 23. cites 21 H. 7. 40. 

4. If A., B., and C. be joint ferffees of lands, to have and to Hod 
writo them and to the heirs of B. and afterwards A. does releaſe all his 

gt ts C. and afterwards C. ſurrenders to B., &c. it is a good ſur- 
render for the 3d part of the land, &c. Perk. ſ. 587. | 

5. If I hold one acre of land for life, of the leaſe of the father of 

S. amd J hold ene other acre for life or years of the leaſe of FJ. S. 
and I ſurrender unto J. S. the land which I hold of his leaſe, by this 
ſurrender he ſhall not have the land which I hold of the leaſe of 
his father, notwithſtanding that the reverſion of the ſame acre be 
in him by deſcent from his father, &c. Perk. ſ. 611. 

6. A., B., and C. jointenants jzin in the leaſe of a houſe to J. S. 
to commence from Michaelmas lat. Afterwards on the ſame day B. 
and C. without A. demiſe the ſame houſe to J. S. to commence from 
the ſame time and for the ſame number of years as in the leaſe made 
by all three; and in ejectment by J. S. he declares upon both 
theſe leaſes. Reſolved that the declaration was not double ; for 
when the 3 demiſed the whole, and afterwards 2 of them de- 
miſed all the ſame thing, this is a ſurrender of the firſt leaſe, and 
a new leaſe of their two parts, and the old leaſe continues as to 
L 146 ] the 3d part of A. and fo J. S. entered, and was poſſeſſed by both 
leaſes, viz. of the 3d part of A. by the firf leaſe, and of the two 
arts of B. and C. by the 2d leaſe ; and fo affirmed a judgment in 
B. R. 3 Lev. 117. Paſch. 34 Car. 2. in Cam. Scacc. 'Tubervill v. 
Stockton. : | | 


(N) Pleadings. 


þ . . | * 1 
. 15 IN aſſiſe Bagot pleaded ſurrender / leiten patents of the of- | 
. fece of clerk of the crawn of the Chancery into the hands of the 0 
| king,. viz. Qucd idem W. S. cram ditto domino rege in Cancell. | 

| ſua tali die & ann cadem Cancell. apud villem Weſtm. tunc exiſtente Ee 
: perfonaliter conſtitutus ex certis cauſis ipſum moventibus totum jus, ſta- tl 
tum, tit. & intereſſe ſua quod e in ditto officio ac in 20 li. pro exerci- 8 
| 


tis ejuſdem habuit, conceſſit, ac officium illud gratis, pure, ſponte, rea- 
liter, & abſolute furſum reddidit dimifit, & rifignavit, præſato domi- 7” 
11 | no | 
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Survivor. 


no regi, ac literas illas fibi inde ſuctas in Cancell, prædicta ibidem ex 
cauſis prædictis tunc ibid. reſtituit Cancellandas. Br. Surrender, 
pl. 18. cites 9 E. 4. 7. 

2. In replevin the defendant rejoined, that leſſee ſurrendered 
dimiſſinem prædictam, without ſaying that he ſurrendered the te- 
nements or all the eſtate therein. But it was held, that theſe 
words imply all his eſtate and intereſt, and fo it is intended; and 
though the uſual courſe is to plead ſurrender of the eſtate, yet all 
is one, and ſo much is implied. Cro. C. 101. Hill. 3 Car. C. B. 
Peto v. Pemberton. 
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Litt. Rep. 
83. S. C. 
& P. accord - 
ingly ; fer 
in common 
parlance, 
when it is 
ſaid fuch an 
one had a 


leaſe for 


years, not only a writing is intended, but a term; and in the books it is ſaid that he ſurrendered bie 
leaſe, &c. and cited Six Jouxn PAGIiNToN's CASE adjudged, which was, that he made a feott- 
ment in fee upon condition, that if he paid money at ſuch a day, then the charter of feoffment ſhould 
be utterly fruſtrate and void, but did not ſay that the eſtate ſhould be void, or the livery and ſeiſin, &c. 
And yet adjudged that this goes to the eſtate, and yet the deed does not make the eftate, but the livery. 


And ſays Coke remembered this caſe in 5 Rep. and that the cafe is more ſtrong than a lea 


ſe for years, 


as the principal caſe is, which is only a contract; that if it was eſtate of franktenement, it ought ts 


be intrando agreavit. 


3. The conſtant form of pleading a ſurrender, is not only to 
plead the ſurrender, but to plead it with an acceptance, viz. to 
which the ſurrenderee agreed; and ſo are all the precedents, . un- 
leſs one or two in Raſtal. Per Pollexfen Ch. J. Rookſby & Powell. 
3 Lev. 284. Trin. 2 W & M. B. C. in caſe of Thompſon v. 


Leach. 


For more of Surrender in general, ſee Copyhold, Extinguich⸗ 
ment, Fines, Kelcaſe, and other proper titles. 


Survivor, 


i (A) What Things Survivor. hall tale. 


1. IF an cbligatian be made to many for one debt, he who ſur- 
1 vives ſhall have the whole debt or duty, And ſo it is of 
other covenants and contracts, &c. Litt. ſ. 282. | 

2. Money lent on a mortgage in truſt, and with intention, that 


each of the mortgagees ſhould have his*money and intereſt again, 


there ſhall be no ſurvivorthip. Chan. Rep. 57. 7 Car. Petty v. 


Styward, Os | 
3. Font farmers of exciſe ; per Finch C. if there had been no 
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covenant that it ſhould ſurvive, yet in equity it ought, by — 
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of the joint charge and expence. If there had been any agree- 
ment among the farmers that it ſhould not ſurvive, that might 


have altered the caſe. Vern. 33. Hill. 1681. Hays v. Kingdom. 
4- Where two become j2irtenants, or jointly intereſted in a 


thing o way 4 gift, or the like, there the ſame ſhall be ſubject 
e 


to all the conſequences of law. But as to a joint undertaking in 
the way of trade, or the like, it is otherwiſe. Vern. Rep. 217. 
Hill. 1683. Jeffries v. Small. 8 
— Lev. F. If a guardianſhip was granted to 2, if one dies, it ſhall ſur- 
— CS vive to the other. G. Equ. Rep. 177. Paſch. 8 Geo. 1. Earl of 
230 Car. 2. Shaftsbury v. Counteſs of Shaftsbury, 
B. R. Low- | | 
2 v. Reines, where this point was moved, and cited D. [ 189, b. Kc. pl. 15. &c. Mich. 2 & 3 
Eliz. ] Lord Bray's caſe, that by the death of one the authority is determined; but in the principal 
eaſe the Court ſaid nothing to the point. | 


(B) In wwhat Cafes Survivor ſhall take. 


1. IJ a demiſe of lands be by 3, on condition 4% pay them 1000. 

1 equally to be divided, and one of them dies, his executor 

or adminiſtrator ſhall have the money. Brownl. 32. a nota 
there: | 


* 2. If I make a leaſe for years, reſerving rent during my life, 


granted by and my wife's life, if I die, the rent is gone, becauſe fbe is a firane 


A. to buſ- ger,; and ſhe ſhall never have the rent, becauſe the has no inte- 


A xeſt in the land. If one of them die, nothing can ſurvive to the 


e. other, and a limitation muſt be taken ſtrictly, otherwiſe it is by 
I way of grant, that ſhall be taken ſtrongly againſt the grantor, 
ata ya Brownl. 39. a nota, 


Hall have the rent. Browal. 171, Hill. 15 Jac. Brown v. Dunry. 


3. Lands charged by deed with fool. to be raiſed and divided 
among 5. children, one dies before diſtribution z the ſurvivor thall 
have his ſhare, and not the deviſee of him that is dead, 2 Chan. 
Rep. 129. 29 Car. 2. Woolſtenholm v. Swetnam, 

4. Feint-purchaſe by A. and B. of a building-leafe, in the name 
of C. who declared it a truſt for A. and B. and of another build- 
ing-leaſe in D.'s name, who alſo declared the truſt for A. and B. 
A. dies, and M. his exccutor, and E. (who had taken the 
houſes in execution) aſſigned to J. $,—B. became bankrupt, and 
the commiſſioners aſſigned to R. 8. R. S. conveys to W. 8. 

W. 5. denies notice of the title of J. S. but confeſſed his 
having C.'s aſſignment, and the declaration of tri put therein, 
and that the leaſe to C. was not aſſigned to him by any expreſs 
words, — Let, W. 8. being a purchaſer, though under thoſe 
circumſtances, Trevor Maſter of the Rolls diſmiſſed the bill 
without coſts, and the rather becauſe the plaintiff did not bring 
the bill till after defendant's purchaſe, though plaintiff's purchaſe 
was made 2 years before. Vern. R. 360. Hill. 1685, Uſher 
and Prime v. Aylworth, Edmonds, & al', 
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(C) By what Limitation Survivor ſhall take. 


I, GT to 2 in tail; here are eſtates tail executed with ſeveral 
| inheritances; but if one die, the other ſhall have all by 
ſurvivor for his life; per Haughton. Roll. R. 178. Paſch. 13 Jac. 
in caſe of Bowles v. Berry. 

2. 80 gift to 2 and the heirs of one, if he who has the fee dies, 
the other ſhall have all for his life; per Haughton. Roll. R. 178. 
in caſe of Bowles v. Berry. | | | 

3. Lands were de viſed to baron and feme for their lives, and after 
the deceaſe of the feme, then to the child or children of her body; in 
this cate the baron's eſtate determines upon the death of the 
feme. 2 Wms.'s Rep. 653. 671, 672. Mich. 1734. Cowper v. 
Earl Cowper. 

4. But a limitation to them for their lives (without more) will 
undoubtedly carry an eſtate for both their lives, during the life 
of the ſurvivor; per Maſter of the Rolls. Ibid. 671. cites 
5 Rep. 9. Brudenell's caſe. 

5.' And he faid, that this is the legal as well as literal and 
grammatical conſtruction of thoſe words, (for their lives,) which 
being plural, muſt comprehend both, and join them together, 
zu here there is no particular reaſon to vary from it; as where an 4 
fice was granted t 2 for term 4 their lives, this was held in Audi- 
tor Curle's caſe, 11 Rep. 3. b. to determine upon the death of 
one. But in a limitation of lands, it is otherwiſe. And the reaſon 
of the difference is this, a jointenancy of lands may be ſevered; 
and if it be not, the intereſt muſt conſequently ſurvive, which 
is otherwiſe in an office; and that it is ſo in lands, is not from 
the import of the words of that limitation, but from the inſtitution or 
operation gf law ; for if the words imported a ſurvivorſhip, it 
would do ſo in both cafes. Beſides, upon a ſeverance of the 
Jointenancy in land the eſtate does not continue during the life of 
each donee; but determines upon the death of one for his 
moiety, and of the other for his; and cited D. 67. a. and Co. 
Litt. * 197. a, 2 Wms.'s Rep. 672. in cafe of Cowper v. Earl a no 
Cowper. > 46 


(D) Survivorſhip, In what Caſes among what Per- 
N ont. g 
1. Is accreſcendi inter mercatores lacum non habet ; this extends Nhe n. 
to joint ſhopkeepers ; and per Coke, there are 4 ſorts of a joint- bond 
merchants, viz. adventurers, dormant, travelling, and reſident; ee 
and neither of them ſhall take by ſurvivorſhip. 2 Brownl. 99. in t Ped . 


a nota there. 


ſurvivorſhip between merchants. Chan. Caſes, 127+ Paſch. 21 Care 2+in caſe of Holtſcomb v. Rivers» 
 ——Nell, Chan, Rep. 139+ in S. C. 
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148 4 Survivor. 


(E) By what Words a Thing ſhall ſurvive the Perſon, 


or die with him. 


7 Le. 68. 1. AY award was, that A. ſhall pay to B. during the term of 
fix yu towards the education and bringing up of ſuch an 

Dyer ſays, One, an in 

— this dies. Cited by Dyer, who ſaid, it was adjudged that the ſum 

©. B. about ought to be paid for the whole term after; for the words (towards 

3 years be · his education) are only to ſnew the intent and conſideration of the 

_— payment of that ſum, and are not words of condition, &c. 2 Le. 

C149 ] 154-in pl. 186. 19 Eliz. In C. B. Anon. 

Joint cove- 2. Covenant to pay ſo much to two; if this be ns intereſt, and 

nant ſhall . , . , a / 

forvive, a one dies, then there is nothing to ſurvive ; per Doderidge J. 

where A. 2 Bulſt. 31. Paſch. 13 Jac. in caſe of Quick and Harris v. Lud- 

r 

and D. to give bond to pay 10l. to B. who dies, the covenant ſurvives. Brownl. 207. Yates vs 


(F) In what Caſes the Survivor ſhall bring Actions, 
or be charged alone, or he and the Executors or 
Heirs of the other. | 


-o 32 I. FF 4 are bound in a recognizance, and one dies, the other 3 ſhall 
within 

8e, and 

the conuſes the deceaſed ſhall be equally charged ; quod nota. Br. Charge, 
— > pl. 27. cites 29 Af. 37. | 

4 A | 5 
erairfs the 3, it is a good plea that the 4th is dead, and his iſſue within age, and by his age the parol 
Grail demur againſt all; per judicium ; quod nota, that charge ſhall not ſurvive ; and it is not ſaid there 
if they were 50nd jointly and ſewerally or not. Br. Jointenants, pl. 27. cites ® 39 Aſſ. 37,—4nd 
execution ſhall be againſt the 3, and the heir of the other, and well; and judgment given, and af- 


firmed in error. Br. Error, pl. 191. cites 29 Aſſ. 37—Br. Parol Demur, pl. 16. Cites S, Com - 


Br. Age, pl. 36. eites S. C. per Seton and Shard, but Mowbray contra. 
» It ſhould be (29). 


2. In debt upon bond againſt huſband and wife, as heireſs to her fa- 


ther, they pleaded non eſt factum of the father. The jury found 
that the bond was made to the wer, A and another ; whereas in truth 
the plaintiff declared on a bond made to himſelf only, without 


mentioning the other obligee, and he as ſurvivor brought the action. 


The Court was clear of opinion, that the plaintiff ought 10 
have declared upon the ſpecial matter. Le. 322. pl. 453. Mich. 
30 & 31 Eliz. C. B. Dennis v. St. John. 

3. If a bend is made to 3, to pay money to one of the 3, they muſt 
all join in the action, for they are all but as one obligee. And 
if be to whom the money ts payable dies, the other 2 who ſurvive 
ought to ſue, though they have no intereſt in the money con- 
tained in the condition; per Cur. *Yely. 177. Trin. 8 Jac. B. R. 
in the caſe of Rolls v. Yates, : | 
6 As In 


ant. Within the 2 firſt years of the term the infant 


not be charged with the whole, but they and the heir of 


(4) 
I, 1 


zbere 
and he 
upon 
is no 
commit 
priſon; 


which lie 


an arreſt 
Pl. C. 7 

But th, 
rant trom 


Suſpicion. 


4. In debt on bond it appeared upon oyer, that A., B., and C. 
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were bound jointly, and that A. was dead; whereas the action war 


brought againſt his executor, and the other 2. Upon demurrer the 
Court were of opinion that the action was not well brought; for 
by the death of one of the obligees, his executor is wholly diſ- 
charged. Sid. 238. pl. 7. Hill. 16 & 17 Car. 2. B. R. Oſborn 


v. Croſbern & al. | 


5. A judgment was obtained jointly againſt 3, and one of them 
dies, and the plaintiff ſued a ſcire facias againſt the executor of him 
that was dead, and the 2 ſurvivors. 'The judges ſeemed to in- 
cline, that the charge did ſurvive, and the executor vas not liable; 
but per Wylde, he might have ſued a ſcire facias againſt the heir 
and the 2 ſurvivors, becauſe as it charged the realty, it did not 
ſurvive; but he could not charge the executor. Freem. Rep. 366. 


pl. 468. Paſch. 1674. Anon. | 


ſeveral judgments, and that he had fully adminiſtered ; and amongſt other ® judgments plead 
<vas reccvered againſt his teftator, and an eftranger ; and becauſe he did nat aver that bis teflator ſurvived, 
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the plea was ruled to be ill, Ibid. 


For more of Survivor in general, ſee Deviſe, Jointenants, 


Truft, and other proper Titles. 


Suſpicion, 


4 


(A) Mbat is good Cauſe of Suſpicion to detain a 


Perſon, 


1. ILL of falſe impriſonment in B. R. the defendant /aid 
that certain perſons ſaid to him that the plaintiff and 7. N. 
were come to L. with certain oxen, which were flole, as they thought; 
and he came and found the oxen in an obſcurg houſe, and arreſted him 
upon ſuſpicien ; judgment fi actio. And per Gaſcoign and Hull, it 
is no plea; for + ſuſpicion is no cauſe of, arreſt, unleſs a felony was 
committed in the country before. Et adjornatur. Br. Faux Im- 
priſonment, pl, 4. cites 7 H. 4. 35. 


PL-C: 76. .. 16. 


Saunders 
of counſel 
with the 


executor, 


cited a caſe 
of Nox ToN 
AND Har- 
VEY, where 


Harvey be- 


ing executar 


wwas ſued, 
and pleaded 


Bridgm. 62. 
1 caſe 
of Weal v. 
Wells, cites 
S. C. that 
ſuſpicion 
cannot be 
tried, bes 
cauſe it is 
but the ima. 
gination of 
a man, 


which lies in his own conceit. ——— + Serjeant Hawkins ſays, that generally no ſuſpicion will juftify 
an arreſt where no treaſon or felony hath been committed, or dangerous wound given. 


2 Hawks 


But the Serjeant thinks that this rule holds not as to arreſts on @ bue and cry, or by virtue of a war- 


rant from a jultice of peace, 2 Hawk. Pl. C. 76. ſ. 16, 17. 
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Sulpicton. 

2. It is good cauſe to arreſt a man, inaſmuch as he is vagrant, 
exerciſing no trade, nor doing any work, Br. Faux Impriſonment, 
pl. 22. cites 7 E. 4. 20. e 
— 3 So that parcel of the goeds flole were found in the poſſeſſion of 
Fad in Ihe plaintiff. Br. Faux Impriſonment, pl. 22. cites 7 E. 4. 20. 
the houſe 
of the plaintiff, and he would not ſbero bow he came by tbem, this gave good cauſe of ſuſpicion, 
and being examined before a juſtice, giving various and uncertain anſwers, aggravated the ſuſpicion, and 
was juſt cauic of binding him to ſeſſions. Cro. E. 901. pl. 4. Mich. 44 & 45 Eliz. B. R. Cham- 
bers v. Taylor. | 
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4. Falſe impriſonment made at W. in the county of K. The 

defendant ſaid, that at the time, &c. T. Fawconbridge with 20, ooo 

men, as rebels and traitors to the king, intending to depoſe the bing, 
aſſenulted the city of London, and burned houſes, and killed A. and B. 

| and the citizens drove them to Blackheath ; and the common voice 

* Orig. is and fame was, that the plaintiff was one of them, and the * defend- 
ant ſuſpeting him thereof, took him at W. and becauſe there was n9 


gaol in the county of K. where he might put him for doubt of rebels, 


be carried him to London, and there impriſoned him. And per Cur. 
a man cannot arreſt another for ſuſpicion, if he himſelf has not 
ſuſpicion thereof ; nor he cannot juſtify by command of him who 
has fuſpicion. Br. Faux Impriſonment, pl. 25. cites 11 E. 4. 4. 


does not ſay that he durſt not carry the plaintiff to the gaol of Kent for 

doubt of rebels. Quod nota ; for a man cannot juſtify the taking 

C1517] in one county, and the impriſonment in another county, unleſs 
for ſuch ſpecial cauſe ; but where the gao! of one county ſerves in 

| two counties, there he may plead it and juſtify, &. And the 


plaintiff maintained his writ abſque hoc, that the common voice 


and fame in London was, that he was one of the rebels. 

5. In falſe impriſonment the defendant juſtified that a felony was 
done, and the common fame and voice of the country was, that the 
plaintiff was of ill government, and that he did the felony, by which 
he who was robbed came to the conſtable, c. and required him to ar- 
reſt the plaintiff, whereupon the con/table came and required the de- 
fendant to aid him, by which he aided him to arreſt the plaintiff, 
which is the ſame impriſonment. And per Keble, Vaviſor, and 
Townſend, the plea is good ; and it is lawful to arreſt him by the 
ſuſpicion of him who was robbed; and a man may juſtify the 
taking the goods of an alien, as ſervant of the Duke of G. and 
yet every one may ſeiſe them as well as another. Contra Brian 
and Hawes, and that the ſuſpicion cannot extend but to him who 

Lat the ſuſpicion, and to no other. Br. Faux Impriſonment, 
pl. 14. cites 2 H. 7. 15. | 


cet 6. In falſe impriſonment the defendant ſaid that J. S. was poi- 


7 ſened, and the common voice and fame vas, that the plaintiff had done 


Trin. it, by which he as ſervant 7 N. ſheriff took the plaintiff, and 


—— 2 carried bim to the priſon, nd per Cur. he who juſtifies as here, 


v. Wells ought to allege that ſuch a one was poifoned, and. therefore for 
ſuſpicion -of felony he ſhall ſay that ſuch felony was committed, 
&c. and this is traverſable; and per tot. Cur, he cannot juſtify as 
* lcryant 


6 : 


But after fol. 7. the opinion was, that it is no plea, if he 


J a 
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ſervant of the ſheriff, but of his own authority; for when a felony 
ir done, and ſuſpicion is, every one who has the ſuſpicion may arreſt 
the party, but not by the command of the ſheriff, unleſs the ſheriff has 
writ ad illum arreſtand. by which the defendant amended his plea 
in this point; quod nota bene. Br. Faux Impriſonment, pl. 16. 


_ cites 5 H. 7. 4. | 


7. And per Davers and Brian, if a man be indicted of felony, 
this is a ſufficient cauſe of ſuſpicion to arreſt him; quod Jay and 
Keble negaverunt ; for proceſs ought to be awarded, and the in- 
dictment may be falſe. Br. Faux Impriſonment, pl. 16. cites 
H. | 
: 8. 9 5 voice and fame is not ſuſhicient to arreſt a man, S. P. Arg. 
where no felony is done. Contra, where a felony is done. Br. Bridgm. 62. 


g l in caſe of 
Faux Impriſonment, pl. 16. cites 5 H. 7. 4. ' Wedw 
Wells. 
S. P. Arg. Godb. 406. cites 7 H. 4. 35. S. P. 2 Inſt. 52. — Zulſt. 149. Trin. 9 Jac. 


in the caſe of Wale v. Hill, Arg. cites 2 H. 7. 5. 5 H. 7. 5. 26 Hf. 8. 9. & 7 E. 4. 20. That 
common fame, in ſome caſes, may be a good juſtification in a falſe impriſoament ; but this is to be 
taken, if the cauſe, for which ne thts taken, be public; but otherwiſe it is, where the cauſe is pri- 
vate; that for taking of a man's goods in a private manner, there he ought to ſhew ſpecially, that the 
goods were found with him, and in his poſſeſſion, and not to go by belief, and to give credence to every 
particular man; but he ought for to thew ſome good and apparent cauſe to the Court, and ſo is 7 E. 4. 
fo. 20. 

Ir a man be robbed in the night, and it is the common voice and fame that J. D. did it, a man may 
arreſt him by the fame of this county where, &c, Contra by the voice of another county. Per Choke 
& Brian. Br. Faux Impriſonment, pl. 25. cites 11 E. 4. 4+ 

This fame, Bracton deſcribes well: fama que ſuſpicionem inducit oriri debet apud benos & graves, 
non quidem malevolos & maledicos, ſed providas & fide dignas perſonas, non ſemel, ſed ſzpius, quia 
clamor minuit & defamatio manifeſtat, 2 Inſt. 52. 


9. Hue and cry is good cauſe to take a man for ſuſpicion of fe- S. P. Br. 
lony, and it be made without cauſe, he who made it ſhall be pu- Fans Im- 


. riſonment, 
niſhed, and not the other who arreſted the man. Br. Treſpaſs, pl. x6. cites 
pl. 213. cites 21 H. 7. 27. SEE 


Ibid, pl. 25» cites 11 E. 4+ 4+ 8. P. 2 Inſt. 52. 


10. A juſtice of the peace himſelf cannot arreſt a man for ſuſpi- Br. Faux 


cion of felony, unleſs he himſelf ſuſpects him, and not by the /u/- — 

picion of another ; and therefore cannot make a warrant to arreſt cites 8. C. 
him upon ſuſpicion * of another; but he who has the ſuſpicion of —The de- 

felony in another, may arreſt him himſelf. Br, Faux Impriſon- men ea 
ment, pl. 8. cites 14 H. 8. 16. any of ſuſpi- 
cion of anz- 

| ther, but of himſelf, Br. Faux Impriſonment, pl. 22. cites 7 E. 4. 20. 

No cauſes of ſuſpicion whatſoever, let the number and probability of them be ever ſo great, will juſtify 
the arreſt of an innocent man by one 2vhs is not him/elf induced by them to ſuſpect him guilty, whether he 
make ſuch arreſt of his own head, or in obedience to the commands of a private perſon, or even of a 


conſtable. 2 Hawk. Pl. C. 76. f. 15. *[ 152} 
11. If A. be ſuſpected, and he feeth, or hides himſelf, it is a Abſenting 
zood cauſe to arreſt him. 2 Inſt, 52. ; ; _—_ bp 


warrant againſt him for robbery commited, is good cauſe of ſuſpicion, Cro. E. 871. pl. 7 Hill 


12. If treaſon of a; be done, and one has juſt cauſe of ſuſpi- 
cion, this is a good cauſe, and warrant in law, for him to arreſt 
| | any 
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152 Sulpicton. 

any man; but he muf few in certainty the cauſe of his ſuſpicion; 
and whether the ſuſpicion be juſt or lawful, ſhall be determined 
by the juſtices in an action of falſe impriſonment brought by the 
party grieved, or upon a habeas corpus, &c. 2 Inſt. 52. 
13. Refuſal to ſbezu catile which are charged to be ſtolen is a 
good cauſe of ſuſpicion, and to carry before a juſtice of the peace 

to be examined; per Doderidge J. 3 Bulſt. 287. Hill. 14 Jac, 
in caſe of Weal v. Wells. 


(B) Pleadings. 


Br. Double, 1. IN falſe impriſonment in S. the defendant /a:d, that before the 

impriſonment B. was killed in S. and the plaintiff was in the 
—S. C. - company of the murderers at the time of the felony; and the fame of the 
cited Arg. county of S. was, that the plaintiff <was party to the felony, by which 
— defendant found the plaintiff at S. and arreſted him for ſuſpicion 


| Wealy. of felony, and committed him to the ſheriff, which is the ſame impri- 


Wells, that nent. And Brian ſaid, the plea is double, viz. the fame, and 


—— the being in the company. But Markham J. contra; for in ſuch 


verſes the juſtification. a man may make 20 cauſes of ſuſpicion, and all is 
iaditment only one ſuſpicion, Brian ſaid, he impriſoned him de ſon tort 
without . r 

that, that demeſne, abſque hoc that he was in company, or that there was 
the plaintiff ſuch fame, and was not ſuffered to have both, by which he tra- 


was in their - - - 
5 verſed the being in the company only. Br. Faux Impriſonment, 
2nd without pl. 22. Cites 7 E. 4. 20. | 

that, that 

the report was fo, &c, And Nidkam (Markham) ſaid there, that iſſue could not be taken upon the 
report, but upon the matter in fact; for if men ſay in the country that I am a thief, that is no 
cauſe to arreft me; but matter in fact ought to be ſhewed, which is traverſable. Whereupon iſſue 


was taken upon the firſt matter only. And in the gth of Edw. 4. it is holden that a man ought 


tw ſnew ſome matter in fact, to prove that the plaintiff is ſuſpected. And 11 Edw. 4. 46. in 
a falſe impriſonment, the defendant, who juſtifies upon a falſe impriſonment for felony, ought to 
ſhew ſome matter in fact to induce his ſuſpicion, or that his goods were in his poſſeſſion, of 
which the country may take notice. And in the 17 Edw. 4. 5. in a falſe impriſonment the de- 
fendant juftifed, becauſe that A. and B. did rob another, and did go to the houſe of the plaintiff; 
whereupon the conſtable did ſuſpe him, and did require the defendant to aſſiſt him in arreſting him, 
&c. and holden there, that they ought to ſurmiſe ſome cauſe of ſuſpicion, or otherwiſe the plea was 


not good. 

2. In treſpaſs the defendant juſtified, becauſe a felony was done 
in the country, and the defendant had ſuſpicion of the plaintiff, and 
entered into the houſe, and there found the ox that was flale, by which 
he arreſted bim. And per Cur. he ought to carry him to gaol; 


to which he ſaid, that the plaintiff reſcued himſelf. And it was 


L 153 J awarded a good plea, though he did not ſay that the plaintiff 
was ſuſpected in the country; for he did not arreſt him but for 
ſuſpicion which he had in himſelf, - Br. Faux Impriſonment, 
pl. 27. cites 20 E. 4. 6. 


” 
2 5 by reaſon of any ſuſpicion, muſt not only ſhew that he ſuſpefed 
$ 7. 4. the party * himſelf, but muſt alſo ſet forth the + cauſe wwhich in- 
1 7 

20. a+ 


1 
H. 
Ea. 4. 20 duced him to have ſuch a ſuſpicion, that it may appear to the 


E. 4- 6. 
* 11 


10 H. 2, 3. Whoſoever would juſtify the arreſt of an innocent perſon, 


Court to have been a ſufficient ground for his proceeding, Alſo 


_ traverſed all the proceedings. 
2 Mod. 102. Trin. 28 Car. 2. C. B. Lane v. Robinſon. 
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it ſeems þ certain, that regularly he ought expreſsly to ſhew, that 
the very ſame crime for which he made the arreſt, was actually com- 
emitted, But if a || man have ſeveral cauſes of ſuſpicion, he is not 
bound to inſiſt upon ſome one of them only, but may allege them 
all; for that the replication de ſon tort demeſne anſwers the 
whole. As {$ where a man arreits another, who is actually 
guilty of the crime for which he 1s arreſted, it ſeems that he 
needs not, in juſtifying it, ſet forth any ſpecial cauſe of his ſuſ- 
picion; but may ſay in general, that the party felonioufly did ſuch a 


act, for which he arreſted him, &c. 2 Hawk. Pl. C. 77. ſ. 18. 


cites the books in the margin. 


1 8 E. 4. 3. b. 27 H. 8. 23. a. Cro. J. 194. Finch. 340% 
7 E. 4 · 20. 17 E. 4. 5 As b. Bridgm. 62. Fin. 394 4 H. 7 1. b. 2. & 
10 H. 7. 14. b. Fitz, Faux Impriſenment, 5. 


() Taliter Proteſſum. 


I. RESPASS for taking his beaſts. Defendant juſtified 


by a plaint in a hundred-court, by which taliter proceſ- 
ſum fuit, that the plaintiif was nonſuited, and coſts taxed, and 
a precept to levy; whereby he took the beaſts, and traverſed, 
that he was guilty before the delivery of the precept, or after the 
return. Upon demurrer it was objected, that this ſhort way of 
pleading a judgment in inferior courts is not allowable. Sed 
non allocatur; for it is good enough, /etting out the plaint levied, 


but ought not to commence at the judgment, viz. that conſideratum 
fuit. 2 Lev. 81. Hill. 24 & 25 Car. 2. B. R. Doe v. Parmiter. 


2. In treſpaſs for taking his cattle, the defendant 7u//ified by 
virtue of an execution in an action of treſpaſs in the hundred-court. 
The plaintiff demurred. Exception was taken, that the defen- 
dant, reciting the proceedings below, ſaith, taliter proceſſum 
fuit ; whereas he ought particularly to ſhew all that was done, 
becauſe not being in a court of record the proceedings may be 
denied, and tried by a jury. But the Court inclined that it was 
well enough, and the ſafeſt ꝛway to prevent miſtakes; but if the 
plaintiff had replied de injuria ſua propria abſque tali eauſa, that had 
But no judgment was given. 


3. In treſpaſs and falſe impriſonment, the defendant juſtified 


by proceſs out of the court of Warwick, on a judgment had there, 


on 2 plaint in trepaſs, ſuper quo taliter proceſſum fuit, that 
judgment 
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b. 11 E. 4. 


4. b. Cro. 
E. 871. 
H. P. C. 93. 
12 Rep. 91. 
10 H. 7. 
17. b. 2 H. 
7. 15. h. 
16. a. 17 E. 
4. 5+ . b. 
+ 2 Inff. 
52 Finch. 
340. 17 E. 
4. 5. 2s b. 


1 E. 4+ 20. as Bridgm. 62. 7 H. 4+ 3 Fo 


Freem. 
Rep. 322» 
pl. 402. 
Trin. 1677. 


rler r * nne. TS - Fes bo g _ ak 2 323 a 1 1 . 
* . renn. oo * rs ne » — mme * (vhs 1 en = Un W 2 4 
= — —_—— _ * "uy 3 3 1 ot SERF a). 2 De C ber) OS * . nnn eee TE SA 2s 1 


= , 
SS hg n . 3 . A: 7 % wn 
A Tu sy nee th CO TE Ne LP us 71 ae, 


, — 2 a 
— „6 


ary . 9 VERS © - 
. ¾ AVÄ n es ro ae lens i ee is pas 


474 eee 9 


e 


Ah 50 


154 | Taliter Procefſum. 


Sc. but judgment was given againſt him, whereupon he was taken, &e. 


3 ception was taken, becauſe it was pleaded by a taliter, and 19 
mention was made of any declaration ; and that the pleading taliter, 
&c. in an inferior court, is not good. But it was anſwered on the 
other ſide, that the taliter, &c. is the ſhorter and better way; and 
therefore in a ſci. fa. nothing is recited but the judgment; 
though it is true, in a writ of error, the whole record muit be 
ſet out. The Court was of opinion, that the plea was well 
enough as to this. 2 Mod. 195, 196. Hill. 28 and 29 Car. 2. 
C. B. Higginſon v. Martin. | 

4. In treſpaſs of taking a gelding, the defendant juſtified by a 
plaint in a caurt-baron, and that taliter proceſſum fuit, that the 
plaintiff recovered againſt the now plaintiff, and that a precept 
was thereupon made to the now defendant, who is an officer 
of the ſaid court, to levy the debt and coſts, by virtue whereof 
he took the gelding, and appraiſed and ſold him. The plaintiff 
demurred generally; and exception was taken for him, that ta- 
liter proceſſum in a court-baron is a very curt way of pleading, 
and that all the proceedings ought to be ſhewn at large, becauſe 
not being matter of record all is traverſable : quod Curia con- 
ceſſit. And judgment for the plaintiff, niſi, &c. 2 Jo. 129. Hill. 
31 & 32 Car. 2. B. R. Garret v. Higby. 

5. In falſe impriſonment the defendant preſcribed to have a 
court, &c. for trial of all perſonal actions, &c. and that a plaint 
was levied there, &c. and that taliter proceſſum fuit, and did 
not ſet forth any declaration or appearance, but only that the plaiu- 
tiff had judgment, and the defendant was taken in execution, where 
he was detained till he paid the debt, &c. And upon demurrer 
it was adjudged for the plaintiff, becauſe the record in the infe- 
rior court was recited only by taliter proceſſum fuit. 2 Lutw. 913. 
Trin. 3 Jac. 2. Dennis v. Rowles. 


Comb- 124+ 6. In treſpaſs for taking goods, &c. the defendant juſtifies by 


ya voy judgment in a hundred court, and proceſs thereupon, that there 
S.C. And was a plaint levied in treſpaſs on the caſe, & taliter proceſſim fuit, 
2 that it was conſidered that the plaintiff ſbould pay coſts for his default, 
aliter pro- unde cumviclus git. This was inſiſted to be ill, becauſe in caſe of 
geſſum fuit an inferior court, they ought not to plead it ſo; for that each 


SIM = part of the proceſs is traverſable. Holt Ch. J. ſaid, that in Lord 
court, ans Hale's time it was held good, though only ſaid taliter proceſſum 


has been ſo fuit, and that in that very point himſelf was over-rujed in Sir 


adjudged fe- Francis Pemberton's time, and a year ſince in C. B. adjornatur. 


— he Show. 47. Trin. 1 W. & M. Simpſon v. Merrille. 


Lord Haie's 
time; and there is no caſe againſt it, except the caſe above-recited by Holt, and that caſe was 


diſallowed by Pemberton; but Hale was always very much inclined to make pleadings good, Ad- 


7. In treſpaſs of taking his cattle the defendant juſtified under 


a plaint by J. S. againſt the now plaintiff in the county-court for a 


debt of 395. 11d. and that ſuperinde taliter proceſſum fuit, that 
T. P. the plaintiff in that plaint recovered, &c. and thereupon 


quoddam præceꝑtum emanavit, per quod the ſheriff . 
b the 


. —— ß cc... EE, 


WW. WC WW ye ww = 
* 


Taliter Proceſſum. 


the plaintiff to levy the money, &c. and upon demurrer to this 
plea it was adjudged for the plaintiff (among other reafons) be- 
cauſe the judgment was pleaded in an inferior court, not being a 
court of record, with a taliter proceſſum fuit, when the proceed- 
ings ſhould be ſet forth at large. 2 Vent. 100. Mich. 1 W. & M. 
in C. B. Pinager v. Gale. | 

8. In debt on bond for quiet enjoyment of lands leaſed to the plain- 
tiff, the plaintiff averred, that he was proſecuted in the Exchequer 


V. and that taliter ſuperinde in eadem curia, &. proceſſum 


2 that the plaintiff there recovered againſt the plaintiff here 801. 
and 7ol. for damages, & c. prout per recordum, &C. plenius liquet, 
&c. It was inſiſted for the defendant, that the whole record of 
the recovery ought to be ſet forth at large in the declaration; ſed 


per Curiam non allocatur; for at this day it is otherwiſe prac- 


tiſed; and it is ſufficient to plead, that the plaintiff recovered 
with a taliter proceſſum fuit, without reciting the whole record. 
Holt Ch. J. ſays, this declaration zs os general, and that the plain- 
tiff ſhould at leaſt have ſet the matter out in this form; ſcil. that he 
was impleaded in an action of debt for ſo much money certain ( 
which this ꝛuas parcel ), or have ſet forth the whole declaration in 
the action brought by J. W. with taliter ſuperinde proceſſum fuit, 
fo as it might appear to the Court, that the recovery was againſt 
the plaintiff for the ſame matter, againſt which he was to be de- 
fended ; for that in this caſe he could plead no other plea than 
nul tiel record; and upon his opinion judgment was given againſt 
the plaintiff, Carth. 305, 306. Paſch. 6 W. & M. B. R. Hool 
v. Burgoigne. | | 

9. In treſpaſs of aſſault, battery, wounding, and impriſening, &c. 
the defendant, as to the force and wounding pleads not guilty, 


et quoad reſiduum tranſgreſſionis, the aſſault and impriſonment, he 


juſtifies, for that the plaintiff was indebted to him infra juriſdictionem 
Cur. de recordo de B. and for the recovery tberem the defendant im- 
placitaſſet eum in the ſaid court, and found pledges to proſecute his 
ſuit ; et ſuperinde taliter proceſſum fuit in eadem curia, that he had 
Judgment and execution, which he delivered to the other defendant 
being a bailiff, who at D. infra juriſdiftionem cur” molliter manus 
impeſuit upon him, and arreited him and detained him in priſon, 
which are idem reſiduum tranſgreſſionis præd'. It was refolved 
upon demurrer, that this ſhort way of pleading the judgment in 


an inferior court, viz. by an implacitaſſet, and that taliter pro- 


ceſſum fuit was good, though the uſage anciently was other- 
Wiſe; and though there are ſome caſes where the plea has 
been held ill without reciting a plaint levied, yet by the im- 
placitaſſet and pledges found as here in this caſe they ſupply 
that matter. 3 Lev. 403. Mich. 6 W. & M. in C. B. Patrick 


v. Johnſon. 
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2 Lutw. 
925. S. C. 
but as to the 
taliter pro- 
ceſſum, 
though it i8 
in the plead- 
ings, I do 
not obſerve 
any notice 
taken of 
that part in 
the obſerva. 
tions of the 
reporter. 

3 Lev. 404. 
in 8. C. 
was Cited per 
Cur, Michs 
36 Car. 2. 
in C. B. the 
caſe of 
ADNY v. 
VIER NON, 
where the 


pleadings by 


taliter procefſum of a judgment in Worcefter-court was adjudged good; but obſerves, that there they 
commenced the plea with the levying of @ plaint, upon which taliter proceſſum fuit. And likewiſe 


another caſe reſolved by Hale Ch. J. and the whole Court, Hill. 24 


& 25 Car. 2. B. R. but 


there a plaint was likewiſe pleaded to have been levied, and ſo held good; but that without plaint 
It would have been void. See 3 Lev. 243, 244+ Mich. 1 Jac. 2+ in C. B. Adney v. Vernon. 
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155 Tally of the Exchequer, 


| To. In zreþaſs defendant juſtified the taking, &c. by proceſs 
out of the county-court, that taliter proceſſum fuit that the plaintiff 


there had judgment, and a precept was directed to this defendant 


to levy the money, and ſo juſtified. Exception was taken, that 
ſuch pleading is not good as to proceedings in a county-court. 
Several other exceptions were taken to the pleadings, and judg- 
ment was given to the plaintiff; but the reporter ſays, that the 
Court did not declare for which of them they gave their judg- 
ment. And adds a nota, that as to the abovementioned excep- 
tion, it had of late time been adjudged, that the proceedings in 
ſuch inferior courts may be pleaded by a taliter proceſſum fuit, 
&c. 2 Lutw. Rep. 1410. Hill. 7 W. 3. Walker v. Freeby & 
Holmes. 

See pl. 2. I1. Treſpaſs for the taking of a horſe. The defendant juſti- 
fies under a judgment recovered againſt the plaintiff in the Hun- 
dred court by a taliter proceſſum, and does not ſet out the pro- 
ceedings at large; and adjudged good, notwithſtanding that the 
old books are to the contrary, upon the authority of a caſe be- 
tween Dok AND ParMITER; Hill. 24 & 25 Car. 2. adjudged in 
point in B. R. in the time of Lord Hale, upon great debate. 
Ld. Raym. Rep. 80. Eaſt, 8 Will. 3. Mackareth v. Pollard. 


For more of Taliter Proceſſum in general, ſee other proper titles. 


= 2 — — 
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£2553 Tally of the Exchequer. 


The ſheriff 1. 14 Edi. 2. FE NACTS, That if fheriffs and other miniſters 
a 3 cap. 1. which gather the debts of the king, and male 
ang tallies * tallies and other acquittances to the debtors, and yet do not acquit 
to the te- them in the Exchequer, and of the ſame are impleaded in the Ex- 
_ — ; chequer, and by favour are put to little iſſues, which they will rather 
them on the loſe than come to anſwer, the ſheriff, c. when he is impleaded in 
par tos e Exchequer, and the great diſtreſs returned againſt him, and he 
93 of comes not to anſwer, there ſhall go forth another aꝛurit 4 difreſs, in 
the 1enants, Which ſball be commanded that proclamation be made in the full county, 
ane wing a. Hat the defendant come at ſuch a day, and acquit the debtor of the ſum 
out writs, for which he made tally or acquittance, at which day if the defendant 
whereby in- come not, and the writ be returned, and proclamation certified, he 


Zen, ſhall be holden for convift, and the debt levied of him, and damages | 


and what awarded to the plaintiff, according to the diſcretion of the barons. 


verſus the And this Hatute ſhall extend as well to thoſe which have been eee 
| | | - | - amd 


r . 0.0. eas. oc i 


Tally of the Exchequer. 156 


and other minifters that let to leaſe their bailiavickr, as to the fheriffs heriff had 
and other miniſters, which hold their bailiwicks themſelves. And by — 


this ſtatute no man ſhall be forbidden, but that he may complain of which was 
ſheriffs and other miniſters when they be found in the Exchequer, and nichilel at 


that they ſhall anſwer there as has been uſed. | nd" 
ſuch tallies 
were produced to the perſons impanelled ; and if the ſheriffs were found guilty they were attached. 
The words of the writ are, quod veritatem ta'liar* delictarum ſcil't inquirat, & fi delictores talliarum 
fuerint attincti tunc habeas corpora eorum coram baronibus, &c. But for the more effectual remedy 
of this grievance, the ſtat. de attinct. was made, 12 E. 2. Gilb. Hiſt. View of Exch. 94, 95- cap. 5. 
Wingate mentions this ſtatute as 13 E. 2. and Cay mentions It as 14 E. 2. which Ld. Ch. B. Gil- 
bert mentions as 12 E. 2. 
* When any man pays in money into the Exchequer, he pays the ſum to the teller, and the teller 
makes a bill in parchment for the ſum ſo paid, in waich is the chriſtian and firname of the party, his 
office, and the day of payment, and the ſum ſo paid wrote in numeral letters; this bill is rolled up, 


and thrown down through a pipe into the tally cout; then the tally cutter prepares the tally, which is 


notched according to the ſum mentioned in the bill, viz. a greater notch for (M) and a leſſer notch for 
(C) a lefler notch for (X) and fo a leſſer notch for fingle pounds, and for ſhillings and pence ; the 
tally is but QCightly cur with the knife. Then the auditor of the receipt, who was anciently called the 
receptor talljar*, writes a duplicate upon the wood of the tally, of the contents of the parchment bill, 
and the ſum (which is writ in the numerical letters upon the bill, and is expreſſed by notches on the 
tally). Then the cle:k of the pells enters the bill into his book, and the ſcriptor talliar' reads the 
eally ; the clerk of the pells at the fame time looking into his book to ſee that his entry and the tally 
agree together; and then the chamberlains ſtrike the tally, that is, divide it into iwo, and the tally or 
the ſtock is given to the party, and the foil or counter- part is left with the chanbe:lains, and the 
bill is carried away and filed by the auditor of the receipt. Gilb. Hift, View of the Exch. 140, 141. cap. 9. 


2. It appears in a caſe of debt, that where the ting is indebted Br. Debt, 
to a man, he may aſſign the party by the record to take the ſum of a 88 eons 
cuſtomer, and deliver to him a tally there; and there if the creditor 
ſhewws the tally to the cuſtomer, the cuftomer is thereby charged, if he 
has aſſets in his hands, or when aſſets come to his hands, he may have 
debt againſt the cuſtomer thereupon, naming him cuſtomer ; and there 
it is a good plea for the cuſtomer to ſay, that at the time of the ſhew- 
ing of the tally, nor ever after, he had nothing in his hands; and 
there the tally need not be ſbeaun in the court, nor upon the count, as 
upon debt upon an obligation ; for the cuſtomer is nst debtor by the 
tally only, but by the record by which it is aſſigned to the plaintiff, 
and by the ſhewing of the tally. Br. Taile de Exchequer, pl. 1. a 
cites 27 H. 6.9. | | 

3. And if the ally be [of the creditor upon his oath ſhall have a [ 157 J 
neu tally which is called an innovate, contra of an obligation; for 
there if he loſes it, he loſes his duty, and therefore this ſhall be 
ſhewn in the count, contra of the tally; for this is only to deliver 
to the cuſtomer to take allowance thereof upon his account, but 
the debt is due by the aſſignment in the record, and not by the 
tally; note the diverſity. Br. Taile de Exchequer, pl. 1. cites 
27 H. 6.9. 

4. In the Exchequer it is the common courſe upon a tally for 
the cuſtomer t ſay, that he has nothing in his hands but 20l. and 
that B. ſbeaued to him a tally of 201. and one A. another, Cc. and 
to thoſe who firfl ſhew they are chargeable, & c. nota. Br. Taile de 
Exchequer, pl. 2. cites 9 E. 4. 12. per Pigot; and the ſame law 
per Chocke in the reſidue of the ſaid caſe, fol. 14. upon ſeveral 
tallies ſhewh, and in pleading thereof it ough# i be fhewn what 
day and year it was ſhewn t him, and at '1ohat place. 
| „ 5. A 
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Br. Dette. 
pl. 221. 
vices S. C. 


Tares. 


5. A tenth was granted to king R. 3. by the clergy payable at 
two days, by which the king a/jigned divers tallies thereof to his 
debtors, payable by the hands of the king's collectors thereof, which 
eallefors were aſſigned by the clergy, and meſne between the two days 
king R. died. And it was held that the collectors upon the ſhewing 
of the tallies by the debtors are chargeable to them, and that the clergy 
after this are chargeable to the debtors, and that after this aſſignment 


and ſbewing of the tally, the king cannot pardon the clergy of the tenth; 


for it is altered into a debt before, and that it is not due to the 


| king after the ſhewing of the tally ; and that after this the old king, 


£-e the cafe 
of Brewſter 
Vo Kidgell 
at (D). 


L158 J 


nor the new king, cannot have it, but the debtors. Br. Taile de 
Exchequer, pl. 5. cites 1 H. 7.8. | 


* 
For more of Tally of the Exchequer in general, ſee Atquittanct (B), 
Prerogative, and other proper titles. 


Taxes. 


(A) How Conſtrued. 


1. HE word taxes generally ſpoken with reference 10 a freehold, 
| or where the ſubjeft matter will bear it, ſhall be intended 
parliamentary taxes, propter excellentiam. 2 Salk. 615. ſays, 
that this was laid down as a rule by Holt Ch. J. Hill. 9 W. 3. 
B. R. in cafe of Brewſter v. Kidgell, and cited 34 H. 8. Quinzim, g. 
but faid that there are other taxes not parliamentary, as for 
repair of churches, commiſſion of ſewers; for any impoſition 
which takes away part of the goods or rent is a tax, and cites 
2 Inſt. 532. | 
2. If a tax be given by parliament, which was never known, or 
in efſe before, a covenant that the leſſee ſhould pay all ſum and ſums 
of money that now is or ſhall be aſſeſſed or taxed fer and in reſpect of 


the premiſes demiſcd for chinney-money, church and poor, or viſited 


houjes, or otherwiſe above and beſides the rent reſerved, would not ex- 
tend to ſuch taxes; but if it had been worded thus Call taxes that 

Id be hereafter impoſed by parliament ), all taxes whatſoever 
would be included. 11 Mod. 239. per Powel J. Trin. 8 Aanz, 
B. R. in caſe of Hopwood v. Barefoot. 


N 5 
* 


625. 


Taxes. 


(B) Liable, what and who. 


1. A Having a rent payable half yearly out of a term, whereof 
| about ſix years were to come, was content to releaſe it 
upon a bond entered into to him, and conditioned for payment of 
the like ſum with the rent, and at the ſame times, Per. Cur. it is 
equitable, taxes be allowed, in regard the money in the condi- 
tion was intended between the parties to be put in lieu of the 
rent, which ſhould have been chargeable with the aſſeſſment. 
Vent. 252. Hill. 25 & 26 Car. 2. B. R Anon. 

2. In treſpaſs upon not guilty pleaded the queſtion upon a ſpe- 
cial verdict was, whether a new-built houſe which had never been 
inhabited, nor any account of the chimnies thereof returned into the Ex- 
chequer, ſhould pay the duty for-chimnies ? The whole Court was 
clear of opinion, that it ſhould, for the words are, every houſe 
{ other than ſuch as hereafter are excepted ) {hall pay, and a new- 
built houſe is not excepted. Vent. 311. Trin. 29 Car. 2. B. R. 
Ironmonger's Company v. Nailer. 

3. By an act of parliament for building new ſhips, and ano- 
ther for diſbanding the army, all lande, &c. annuities, offices [ex- 
cept military offices, and ofhces relating to the navy under the com- 
mand of the high admiral ), and all ather real and perſonal eftates, were 
to be aſſeſſed equally by a pound rate. Upon a reference by the 
king to all the judges of England, the queſtion was, whether the 
commiſſioners of the cuffoms, being conſtituted by letters patents, are 
taxable in the Tower-ward, where they execute this office, for their 

ſalaries of 12001. per ann.“ It was inliſted for the commiſſioners, 
that the word offices did not extend to them, and the words an- 
nuities, profits, and perſonal eſtates, do not make them taxable 
in the Tower-ward, for theſe words follow their perſons: as for 
the word offices, it imports a ſtated and ordinary charge for 
ever; but this oſſice is pro hac vice tantum, and the words (other 
real and perſonal eſtates) charge only ſuch eſtates ; but per om- 
nes juſticiarios, theſe words annuities, profits, and perſonal 
| Eſtates, do charge theſe ſalaries. It is true, this is not ſuch 
an oſſice for which an aſſiſe would lie, but the intent of the 
act was to charge every thing which was not excepted; and 
military offices are excepted, of which an aſſiſe will not lie, 
and yet they are called offices, and would have been charged if 
not excepted. 2 Jo. 220. Trin. 34 Car. 2. B. R. Sir Rich, 
Temple and the Mayor of London's caſe. | 

4. The Attorney-Gen. 'Treby, and Solicitor-Gen. Somers's 
anſwer to the quzries ſent them by the Lords Commiſſioners of 
the Treaſury, 3oth March 1692. 

Qu. Whether high-con/tab/es, and thoſe that have ſerved the 
office of high-conſtable, are to be aſſeſſed as gentlemen by the 
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Tares. 


Reſp. We conceive, that the mere bearing the office of high- 
conſtable, without being otherwiſe reputed, owned or written 
gentlemen, doth not make the perſon liable. 

Qu. Whether graſſert, maltfters, herſe-courſers, &c. ought to be 
charged as tradeſmen ? LN 

Reſp. Grafiers, maltſters, and horſe-courſers, being underſtood 
to be ſuch as make the ſaid employments their ordinary profeſ- 
fion and way of livelihood, ought to be charged as tradeſmen, 

Nr. The 4 quarterly payments are to be aſſeſſed together; if 
ſo, then what can be done with-/ervants upon their rem;vals, and 
how the aſſeſſments can be levied ? 

Reſp. We conceive the beſt and moſt proper courſe will be 
to make four diſinct ofJefſments. | 

5. A. ſurrendered a copyhold eſtate to B,—B. ſurrendered it 
back to A. provided if B. paid not 1001. per ann. to A. without any 
deduftions or charges, A. to re-enter, and the ſurrender to be 
void. The queſtion was, whether parliamentary taxes are to be 
allowed out of it, this being neither properly a rent, annuity, 
nor intereſt money? 2 Vern. Rep. 306. pl. 296. Mich. 1693. 


Lynes v. Brown. a 
6. A rent-charge can be ſubject to no other but parliamentary 


taxes, it is net contributory t church, poor, ſewers, or highways. 


Arg. 5 Mod. 369. in caſe of Brewſter v. Kidgill. 

7. Per Cur. if a man's ate is of ſuch a nature, as that the 
commiſſioners cannot aſſeſs a certain tax upon every man, as in the 
caſe of commen, &c. they ought not to meddle with it. 11 Mod. 
89. pl. 10. Trin. 5 Annz, Anon. cites Hill. 7 Ann, 


(C) In what Place. 


1. IN the Exchequer upon a ſuper, the queſtion, upon the ſta- 

tute for impoſing the tax of 4s. in the pound, aroſe upon 
the clauſe in one of the firſt acts, for taxing the ſhares in the Com- 
pany of the New River water, which ordains that the ſhares in 
this company ſhculd be taxed in the county where the owners inha- 
bit; and in the principal caſe, the defendant inhabited in one 
county, and was taxed in another, and therefore ſhe refuſed to pay. 
And the Court was clear, that ſhe ought to pay; for there is an 
intereſt veſted in the king by the act, and if the remedy for col- 
lecting it, or the method for aſſeſſing it, prove impracticable, the 
duty being veſted in the king, this fall be levied by the aid and 
aſhtance 4 this Court; and it was adjudged accordingly. But in- 


ſomuch that there was 18001. and more returned upon the ſuper, 


the Court declared that the defendant ſhall not be charged for the 
whole, but only for her own proportion. Skin. 642. Trin. 8 W. 3. 
B. R. the King v. Margaret Webſter. | 

2. The inhabitants of one pariſh had common appendant in waſte 
grounds which lay in another pariſh; and the queſtion was, whether 


the commoner ſhould pay taxes, and ſhould be aſſeſſed in the 
2” S | Fm pariſh 


Cares. ; 


pariſh where the waſte lay, or where his farm lay? And it 
was held that it ſhould be where his farm lay; for it is inci- 
dent, and will paſs by the grant of the farm, &c. ſo that it is 
to be conſidered as part of the farm, and the farm to be taxed 
the higher. 1 Salk. 169. pl. 1. Mich. 6 W. & M. in B. R. the 
King v. Fox. | 

3. Treſpaſs againſt the collectors of the land-tax ; the plain- 
tiff lived in Middleſex, and exerciſed the employment of a factor in 
Smithjield. The queſtion was, whether he ſhould be taxed where 
he lived, or where he followed his employment? Holt Ch. J. 
was of opinion, that he was not taxable by the commiiſioners of 
Middleſex; for by the very words of the act, he 1s to be taxed in 
the place where his office is exercifed. But the other judges 
contra; for this is not an office which is local, but a perſonal 
employment, and the perſon is taxable where he lives, and the 
aſſirmative words of the act are directory: he is taxable in 
either place. 2 Salk. 616. pl. 2. Trin. 5 Ann. B. R. Trowell v. 
Elford. 


(D) Allowed or qeaucted, in what Caſes. 


1. JF a man /eaſes his land for years rendering rent, and grants 

that he will diſcharge the tenant during the term all charges 
ariſing upon the land, and after the parliament grants to the kin 
the tenth part of the value of the land of every man; ſeveral held, 
that he ſhall not diſcharge the tenant of this. Otherwiſe if He 
tenth part of the iſſues of the land had been granted by parliament. 
Br. Grants, pl. 164. cites 17 E. 4. 6. 


land; quzre inde, where the leaſe was before the grant by parliament. 
cites S. C, 


2. The plaintiff demiſed unto the defendant a houſe, rendering 
10. yearly, without any deduction or abatement for or in reſpect 
4 any hearth-money, pariſh-duties, dues, taxes, and aſſeſſments already 

ad, made, rated, taxed or aſſeſſed, or to be had, made, &c. at 
any time during the ſaid term upon the plaintiff, by reaſon of the 
ſaid houſe. Afterwards an act of parliament gives a tax, and 
enacts, that the landlord ſhall pay it; but there is a proviſo, that 
it ſhall not extend to diſcharge any covenants or agreemeuts 
made between landlords and tenants. It was inſiſted for the 
defendant, that the word pariſh ſhall extend to dues, duties, &c. 
and it ſhall not be intended of extraordinary charges laid by parlia- 
ment, and ſaid that pariſh eff verbum gubernans. Ellis J. ſaid, 
if the words do not extend to parliamentary taxes, they can 
have no ſignification ; for hearth- money and pariſh-duties, &c. 
are to be paid by the tenant without ſuch a covenant. But 
as to that point, whether or no this covenant was diſpenſed 
with by the act of parliament, the Court delivered no opi- 


159 


160 ] 


Pr. Charge, 
pl. 47. cites 
S. C. and 


8 adds, and 


by ſeveral 
he ſhall dif- 
charge him; 
for the king 
may diftrain 
upon the 


Br. Covenant, pl. 30. 


nion, becauſe they all agreed, that as the tender was pleaded 
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e. Trin. 
6 W. & M. 
ſays the leaſe 
Was made in 


ordinance in 


force, when 


 ſoever. 


Taxes. 


it was naught; and upon that point judgment was given for 
the plaintiff, Freem. Rep. 148, 149. pl. 169. Paſch. 1674. 
Marihal v. Wiſdale. | | 

3. If a leaſe be made for years rendering rent free of all taxes, 
charges, and impofitions whatſoever, the word render makes a cove- 
nant, and the leſſor is diſcharged from all land-taxes lately im- 
poſed by parliament, and long after the. commencement of this 
leaſe ; and the leſſee muſt pay the whole rent, without any man- 
ner of deduction for any old or new charge, or impoſition what- 
Adjudged, abſente Holt Ch. J. Carth. 135. Paſch. 
2 W & M. in B. R. Giles v. Hooper. 


4. Leſſee covenanted to pay ſo much rent clear of all taxes; 


the defendant pleaded performance; the plaintiff replied, and 
aſſigned a breach in non-payment of ſo much for half a year's 
rent; the defendant rejoined, that he had paid ſo much in 


t, Toy : money, and ſo much in taxes, which being allowed, did amount 
juſtices as to to the whole rent; and upon demurrer, Holt Ch. J. held, that 
_ point this covenant did not extend to parliamentary taxes for want of 
contra . . 
to Holt the word parliamentary; but the others contra; for all taxes in- 
Ch. J. clude parliamentary. 1 Salk. 221. pl. 2. Trin. 5 W. & M. in 
161 J B. R. Counteſs of Arran v. Criſpe. 
3 ey 5. A. ſeized of lands in fee, by deed dated 1649, granted a 
favs, the rent-charge to one Brewſter and his heirs, which deed was thus 
cer gt ma- indorſed, that the rent was to be paid clear of all taxes ; after- 
tion of PS wards A. confirmed this grant, and covenanted to pay the rent- 
grant was in . 
1552; and Charge clear of all taxes. By the ſtatute 3 W. & M. 4s. in the 
ber Curiaa, pound was laid on all lands, and power given to the tenants to 
where #238 deduct it, with a proviſo not to alter any covenants or agree- 
tienes (if ments of parties. The queſtion was, whether the tenant could 
"the ſubjeft Jedudt for taxes? Per Cur. if this covenant * had been made in 
r the year 1640, it would not have diſcharged the rent-charge, 
mutt be in · from the taxes impoſed by this act, becauſe there was no ſuch 
tended taxes parliamentary tax known or in being at that time; but becauſe 
2 ich there were ſuch taxes in the year 1645, which was before this 
ure the ood grant, this covenant muſt for that reaſon be conſtrued to extend 
— to them, otherwiſe it would ſignify nothing. 1 Salk. 198. pl. 4. 


Hill. 9 W. 3. B. R. Brewſter v. Kidgell, 


this covenant was made, the rent was as much rated as the land. But they were of opinion that 
this was only a perſonal covenant, and not a covenant running with the land. Comb, 424, 
Tun. 9 W. 2. S. C. adjornatur.— Ibid. 466. Hill. o W. 3. B. R. the reſolution of the Court 
was delivered by Holt Ch. J. accordingly, and becauſe taxes have a virtual exiſtence in the conſti- 
tuti n of the government before any act is made for the raifing of them. Carth, 428. S. C. 
accordingly. Ld. Raym. Rep. 317+ S. C. accordingly. 12 Mod. 170. S. C. and the re- 
ſolution of the Court delivered by Holt Ch, J. accordingly. But Holt ſaid, he could not ſee how 
the plaint'ff can have his judgment; for if this covenant ſhould charge the land it would be higher 
than a warrantia chartz, which only affefts the land, from the judgment therein given. But the 
other thre judges thought that this covenant might charge the land, being in nature of a grant, 
or at leaſt a declaration going 2'ong with the grant, ſhewing in what manner the thing granted 
ſhould be *aken, and reckoned the indorſement as part of the deed, and ſo judgment was given for 
aintiff, : 

my a tax had been given for rebuilding St. Paul's church, this would have been out of the ſtatute. 
Per Holt Ch, J. in delivering the opinion of the Court, Carth, 439, in caſe of Brewſter v. Kiogell, 
Ld. Raym. Rep. 322. $. . per Halt in 3. C. ; Roa 


CTarxes. 


6. Deviſe of lands on condition to pay 20, oool. by loool. a 
gear for 20 years, till 20,000/. paid. The deyiſee entered for non- 
avment. It was decreed, inter alia, that here is to be ns deduce 
Zion of any taxes, becauſe it is not to ifſue nor ariſe from the 
lands, but is given as a ſum in groſs, ſecured by entry on the 
lands for non-payment. 1 Salk. 156. 1707, in Cane, Grimſton 
v. Ld. Bruce. 

7. In a trial before Holt Ch. J. in an action of covenant, this 
caſe was reſerved for the opinion of the Court. A building leaſe 
was made in 1672, by A. for 61 years, in which there was this 
covenant, that the leſſee ſhould pay all ſum and ſums of money that 
now is or hall be aſſeſſed or taxed for, and in reſpect of the premiſes de- 
miſed as aforeſaid for chimney-money, church, and poor, or viſited 
houſes, or otheraviſe, above and beſides the rent reſerved thereupon ; in 
1698, the leſſee ſurrenders this leaſe, and a new leaſe was made upon 


the foot of the former, in which there was the /ame covenant as 


in the former leaſe. After ſeveral arguments at bar, adjudged 
that leſſee was not liable to pay the land tax. 11 Mod. 237. &c. 
Trin. 8 Ann. B. R. Hopwood v. Barefoot. 

38. Holt Ch. J. ſaid, that it was likewife adjudged, that where 
A. made a leaſe, and covenanted to diſcharge the leſſee of all 
burdens and charges, (there being no tax at that time, but after- 
wards a 15th being granted by parliament), the tenant was diſ- 
trained for it; and this was adjudged within the covenant, be- 
cauſe taxes are always a charge in * viris. 1: Mod. 240. in caſe 
of Hopwood v. Barefoot. n 

9. A. covenants to pay an annuity to B.— — A. ſhall not deduct 
for taxes; for the charge is on the perſon of the covenantor, and 
not on the land. 2 Salk. 616. pl. 3. Mich. 8 Anne, in Chancery. 
Robinſon v. Stephens. 

10. If H. having a term for years, deviſes an annuity to J. S. 
and his heirs, there can be no deduction for taxes. 2 Salk. 616. 
Mich, 8. Annz, in Canc. Robinſon v. Stephens. 

11. If H. grants annuity to J. S. and after ſecures it out of a 
real eflate, there ſhall be no deduCtion for taxes; for the ſubſe- 
quent ſecurity cannot leſſen the effect of his former grant, which 
in its creation was tax-free. Per Cowper, Lord Chan. 2 Salk. 
616. Mich. 8 Ann, in Chancery, Robinſon v. Stevens. 

12. Leſſor covenants with leſſee 10 pay all taxes on the lands de- 
miſed. Leſſee brought covenant, and aſſigned for breach the not 
paying the rates to the church and poor. Upon demurrer it was 
objected, that thoſe rates are perſonal charges, and not on the 


land; and for that reaſon the defendant had judgment. 8 Mod. 


314. Mich. 11 Geo. 1, 1725. Theed v. Starkey, 


(E) Allowed. How much. 


„ A ſeiſed of a redory of 1201. per ann. charged with a fee- 
* farm rent of 261. per ann. was taxed for all the rectory 

only according to the rate of 251. per ann, for taxes; ke retains 
: 48. 


161 
2 Vern. 594. 
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not S. P. 
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And a bill 


x62 _ Tares. 


Sherrington 45, per pound for the fee-farm rent, which was much more than he 


3 Anaren® really paid. The whole matter appearing in the Exchequer 
22 y 0 k 8 quer, 
$» in caſe of where a bill was brought, it was decreed, that the owner of the 
a guit rent. fee-farm rent ſhould allow only in proportion to what was paid. 
brought by 12 Mod. 171. Hill. 9 W. 3, cited as one Sherington's caſe. 


the lord of the manor was diſmiſſed with coſts. But the matter having been examined and aſcertained by 
the commiſſioners of the land-tax, Lord Cowper would not re-examine it; but declared his opinion, that 
the payment thould be only in proportion. Wms. s Rep. 328. Mich. 1716. Brockman v. Honeywood. 


Comb. 483. 2. P. ſeiſed of land, and Sir J. W. of a fre-farm iſſuing out 

S. C. * 
of it, paid taxes only after the rate of 15. 3d. per pound, and re- 
tained for the fec-farm after the rate of 4s. at which the land-tax 
was. On which Sir J. W. owner of the fee-farm rent, brought 
his bill in the Exchequer, and prayed, that P. ſhould ſet forth the 
value of the land, and what rent he received, and what he had 
paid for taxes: to which bill P. demwurred, and the demurrer al- 
lowed, notwithſtanding the above cafe of Sherington was cited ; 
the whole matter there appearing, and this being on a demurrer, 
which was made the difference. 12 Mod. 171. cites it as one 
Pickering's calc. 


(r) Colledors. Their Power. And how puniſhed 
for Miſaemeanors. 1 


1. A Warrant given to the collectors of the king's tax was, to 

* break open doors, &c. in caſe of oppoſition, &c. and this 
warrant was granted before any default, which ought not to be. 
And Holt Ch. J. ſaid, ſtrictly it was ſo; but the practice having 
been, in this caſe of taxes, to grant ſuch a conditional warrant to 
diſtrain, communis error facit jus. Cumb. 342. Trin. 7 W. 3. 
B. R. Eaſt India Company v. Skinner & al. 

2. The collectors of the King's tax may diffrain money as well 
as goods; and though they take more than was due, yet it ſuf- 
ficeth that they return the overplus, when they have ſold it, 
&c. Per Holt. Cumb. 342. Trin. 7 W. 3. in caſe of Eaſt In- 
dia Company v. Skinner & al. 

3. The defendants were found guilty of miſdemeanor, for 
that, being art and collectors of the public taxes in ſuch a 
pariſh, they aſeſed ſome too high, and omitted others in their books ; 
and yet levied the maney on them, and put it in their own pockets. On 
their coming to receive judgment, it was moved, that no corpo- 
ral puniſhment might be inflicted, becauſe the crime was not of 


| [ 163 ] an infamous nature. But they were adjudged to the pillory in the 


county where the crime was committed; and that the marſhal 
ſhould carry them down, and a writ ſhould go to the ſheriff to 
aſſiſt him in the execution. 6 Mod. 306. Mich. 3 Annæ, B. R. 
the —_— Buck & Hale, | 

4. Upon the motion of Sir Peter King, recorder of London, 
the court granted a mandamus to the commiſſioners of the land- 


tax for Barnwell, to tax the lands there equally. 11 Mod. 206. pl "1 


Taple. 163 
* i n Queen v. the Commiſſioners of the 


Land-Tax for Barnwell. 


For more of Taxes in general, ſee Bridges, Poor, and other 
proper titles. | 


Taple. 


. — Ann, 
0 2 1 Th t th o 01. 
(A) Tayle. Of wwha ing to another Fol. 499. 


[1. F a meſne gives the meſnalty in tayle, the law will create a See Tenure 
Þ| Zenure between the donee and donor. 1 H. 4. 3. b.] 05 * * 
; 8. Co -And of what things an eftate-tail may be, ſee eſtates (S). 


(B) What Perſons may make Eſtate-Tayle, and to 


whom, 


s | : 8 „ # a fine, re- 
A. for life, remainder to him in tail; it is a good taile, mainder in 


without donor beſides himſelf. 42 E. 3. 5. b. (But it ſeems it is tail to him- 


ſelf, re- 
not law.)] 3 
B. in fee, this remainder in tail is void ; for he cannot give to himſelf. Br. Fines, pl. 113. ci 


[1. = Acknowledged all his right [by fine] to B. who rendered to If A. levy 


ites 14 H. 4. 
31. & 42 E. 3. 5. where he ſays it is not adjudged; and yet he ſays it ſeems to be a void remainder. 
A man cannot by fine, by way of remainder, reſerve a leſs eſtate to himſelf than fee. And therefore 
if A. acknowledge a fine to B. in fee, and he renders to A. in tail, the remainder to himſelf for life, 
this remainder is void; for A. had fee-ſimple before. [Weſt's Symb. ſ. 30. cites 24 E. 3. 28. 14 H. 4. 31. 

He who is ſeiſed in fee, and gives, cannot reſerve a remainder to himſelf in tail, the f:e-ample 
never being out of him. Br. Reſervation, pl. 41. cites 1 H. 5. 8. 

A man cannot reſerve a leſs eſtate to himſelf than he had before. Br. Reſervation, pl. 19. cites 38 H. 6. 28. 


(C) At what Time [he may bar Eſtate-Taile]. (4.855. 


| 7 See pl. 2 
1.][2. AFTER iſſue, he may bar the eſtate-taile by alienation, paragr. 4. in 

[4 | A or forfeiture by treaſon. 7 H. 4. 46. pl. 6.] 2 
[ 264 } 


2. 13 Ed. 1. cap. 1. Concerning * lands that many times are #Gefore this 


= wo . . — — fut all 
given upon condition, that ts, to wit, where any groves his land to a NE 


man and his wife, and + to the heirs begotten of the bodies of the ſame were dates 


man and his wife, with ſuch I condition expreſſed, that if the ſame = fee — 


man and his wife die without heirs of their bodies between them begot- n ar as 7 ul 
ten, the land fo given ſhall revert to the giver or his heir, lute, or fees 
conditional, 


or a qualified fee; whereof you may alſo read in the firſt part of the Inſtitutes, f. 2. 1 
| F = 1 
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tent of lard: intailed fad, before this fiatute, a fee-fimple conditional ſubſequent ; for albeit Britton, 
who wrote beſcre this ſtatute, ſays, that if any purchaſe to him and his wiſe, and to the heirs of 
them law fully begotten, the donees have preſently but an eſtate of freehold for the term of their lives, 
and the fee accrues to their iſſue, &c. taking the condition to be precedent ; yet had the donees at the 
common law a ſce fimple conditional preſently by the gift. For if lands had been given to a man, and 
the heir: of bis body i uin, and before iſſue he had, before this ſtatute, made a feoftment in fee, the 
donor ſhould not have ente ed for the forfeiture, but this feoffment had barred the iſſue had afterwards ; 
which proves, thet he preſently by the gift had a fee-fimple conditional, and this agrees with the autho- 
rity of Littleton, udi ſupra. 2 Inſt. 333. 

Tf donee in tail at common law had aſiened before any iſſue bad, and after had iſue, this alienation 
hed barred the iſſue, becauſe he claimed a fee · ſimple; yet if that iſſue died without iſſue, the donor 
might re-enter, for that he aliened before any iſſue, at what time he had no power to alien, to bar 
the poſſibility of the donor. But if feme tenant in tail bad taken bu ſbard, ard had iſſue, and the buſ- 
band and wife had aliened in fee by deed before the ſtatute, yet the iflue might have had a formedon in 
deſcender, for the alienation was not lawful ; but orb-rwiſe it is, if it had been by fine. And theſe 
things, though they ſeem ancient, are neceſſary notwithſtanding to be known, as well for knowledge 
of the common law as for annuities, and ſuch like inheritances, as cannot be intailed within the ſaid 
fatute, and therefore remain at the common law. If the king, before the ſtatute of donis condition- 
attbus, bed made 2 gift to a man, and to the heirs of his body begotten, the donee, poſt prolem ſuſcita- 
tam, might bave aliened as well as in the caſe of a common perſon. But if the donee bad nc iſſue, and 
before the ſtatute bad aliencd with warranty, and died, and the warranty bad deſcended upon the king, this 
Would not hate bound the king of his reverfion, without aſſets; but otherwite it was in the caſe of a 
common perſon. Of the other fide, if lands had been given te the king, and to the beirs of bis bedy, be 
ezald net befere iſſue have aliened in fee, but only to have barred his iſſue as a common perſon might 
have done; but not to have barred be reverſion, for that ſhould have been a wrong in the caſe of a 
fobjeR, and the king's prerogative cannot alter his caſe, nor make it greater than the donor gave 
unto him ; and it is a maxim in law, that the king can do no wrong. Co. Litt. 19. a. b. 

No for the better underftanding of this act, ſeeing that the eſtate was conditional at the common 
Law, it is neceſlary to be known whea the condition was performed, and to what purpoſes. If the 
donee had iſſue, he had not thereby a ee ſimple abſolute, for if after he had died without iſſue, the 
donor mould have entered as in his reverter. But after iſſue bad the condition was performed to this 
purpole, that be might have || elientd, and thereby have barred the donor ard bis beirs from all poſſibility 
of reverter for detauit of ifive; en the heirs of his body (he having a fee conditional) might have bar- 
red them as well before iſſue (as has been ſaid) as after. 2 Inſt. 333» This is ſaid to have been 
5 common error, that the donce poſt ptelem ſuſcitatam habuit poteſtatem alienandi; but being taken 
and-enfucd as common law, this fxtute was made to reform the abuſe, and reftore the common law 
to its right courſe, and reſtore to the donor the obſervation of his intent, and ſo is made in reftitution, 
PI. C. 253. b. 252. 2: in cafe of Willien v. Lord Barkley. ; 5 

eo. Lit, 19. 2 S. P. | 

* In 2 Inft. Lord Ooke for the word (/ards) uſes the word (tenements }; and in his Co. Litt. 19. b. 
fays, the wurd (tenement) is the only word which this ſtatute uſes. 

+ For to a gift in tail made, this word Bein) is requiſite, unleſs it be in caſe of a laſt will, &c, 


3 Inft. 222. . 
1 If this condition expreſſed had not been added, the very gift would have implied ſo much. a 
Inf. 334. 


Py this In caſe alſs where one gives Iandt in free-marriage, which gift has a 
Saule ſit ap- condition annexed, though it be not expreſſed in the deed of gift, which 


| th g k , 4 : 8 7 
Pete. is this, that if the huſband and wife die, without heir of their bo- 


— 7 dies begatlen, the land ſo given ſball revert to the giver, or his heirs. 
J eie = 
wards (frank-morriige ). 2 Inſt. 334. Lands were given before the ſtatute in frank-marriage, 
and the donees had ifiue, and died; and after the iſſue died without iſſue. It was adjudged, that his 
collateral iſſug hall not inherit, but the donor ſhall re-enter. So note, that the heir in tail had na 


fee-fimple abſolute at the common law, though there were divers deſcents. Co- Litt. 19. a, 


S{ 365 ] - 

his at In caſe alſo where one gives land to another, and the heirs of his 
= "5 Fe: body ſuing ; it ſeemed very hard, and yet ſeems, to the givers and 
of eres Zheir heirs, that their auill being expreſſed in the gift, was not hereta« 
tail ſpecial, fore, nor yet is, olſerved. | 

viz. the firſt | 5 

10 2 man and his wife, and to the heirs of their bodies; the 2d of a gift in frank - marriage, a & ſpe- 
a! caſe, and a ſpecial eſtate in tail; here he puts a caſe of an eſtate tail general, not that the makers 
of this ffatute meant to enumerate all the forms of eſtates in tail, but to put theſe as examples, ſo aa 
e manner of eſtate: tail, general, or ſpecial are within the purview of this alt, a2 laſt, 334+ 


it 


Tr all the caſes aforeſaid, after iſſue begotten and born bet uten them That is to 
{ to whom the lands were given under ſuch condition] heretofore ſuch 3 
feaffees had * power to alien the land ſo given, + and to dilinherit "eaſe, . 
their iſſue of the land, contrary to the minds of the givers, and con- confirmation, 
trary to the form expreſſed in the gift, 39 6 


tenant in tail had not only poteſtatem alienandi, but forisfaciendi, &c. alſo; for if after iſſue had, hz 
had been attainted of treaſon or felony, the land intailed had been forfiited, and thereby the donor 
barred of the poſſibility of reverter, and forisfacere is alienum facere ; and therefore in this act is in- 


cluded in theſe words, poteſtatem alienandi. And ſo might the tenant in tail, before the making of 


this act, [after iſſue had. Co. Litt. 19. a.] have charged the land aui rent, common, or the I to 
have bound his ifſue ; but by this act he is reſtrained as well to charge as to alien. 2 Inſt. 334. 

But the having of iſſue before this act did not alter the courſe of deſcent. 2 Iaſt. 334-—— Co. 
Litt. 19. a. S. P. For if the donee had iſſue, and died, and the land deſcended to his iſſue, yet if that 
iſſue had died. (without any alienation made) without iſſue, his callateral beir ſoruld not baue inberited ; 
becauſe he was not within the form of the gift, viz. heir of the body of the gonee. 

+ Hereby it appears, that there were 2 miſchiefs before this act, viz. it, The ditheriſon of the 
iſſues in tail. 2dly, That it was contra voluntatem donatorum, & contra formam in dono expreſſam; 
for the donor and his heirs were barred of the poſſibility of reverter ; and both theſe were wrongs for 
which at the common law there lay no remedy ; for diſheriſons, and breaking the expreſs will and in- 
tention of the donor, are wrongs which this act does remedy. 2 Inſt. 334+ Pl. C. 247. a. S. P. 
Arg. in caſe of Willion Vo Ld. Berkley. i 


And further, when the iſſue of ſuch fenſtee is Fiber, the land fo I It wasfaid - 


given ought to return to the giver, er his heir, + by form of the gift ts 2 


expreſſed in the deed, though the iſue (if any were ) had died. in dono ex- 


preſſam; ſo 


as whether the eſtate was made by deed, or without deed, it is all one to the intention of this act; and 


the moit uſual gifts in tail being of inheritance, were by deed. 2 Inſt. 334. 


Yet by the deed and feoffment of them ( to whom land was ſo given 
uon condition the donors have heretofore been barred of their rever- 
en, which was directly repugnant to the form of the gift. 


S. 2. Wherefore our lord the king, perceiving how neceſſary and ex- [|Upan theſe 


2 branches, 


pedient it ſhould be to provide remedy in the aforeſaid caſes, has ordained, ig. that tik 


that the || will of the giver, according to the form in the aced of gift will of the 
manifeſtly expreſſed, ſhall be from henceforth obſerved. "on or 


and that the donee ſhould not have power to alien, the judges by a threefold corſtrudtion did not only 
remedy all the ſaid former miſchiefs, but prevent all others that might arife, viz. 

Iſt, Therefore in execution of the will of the donor, and that he ſhould have no power to alien either 
lands that lay in livery, or tenements that lay in grant, they adjudged that the donce ſhouid not have a 
fee-ſimple, but divided the eſtates, and created a particular eftate in the dance, ard a rewerfion in the de- 
nor; ſo as where the donee had a fee-fimple before, by this act he had but an eſtate tail; and where the 
donor had but a poſſibility before, which after iſſue might be barred at the pleaſure of the donee, now 
by conſtruction upon this act the donor had the fee-fimple expeQant upon the eſtate tail, which we call 
a reverſion ; ſo as by this divifion of the eſtates, the donee after iſſue, or before, could not bar or charge 
his iſſue, nor, foF default of iſſue, the donor or his heirs, either by alienation, forfeiture, or any 
charge whatſoever. 

The ad conſtruction was, that no lineal warranty ſpould bar ihe iſſue in tail, alis there were 5 afſere 

deſcended in fee-fimple from the ſame anceſter ; but a collateral warranty made by a collateral anceſtor, 

uid bar the iflue in tail without aſſets; for that warranty is not reſtrained by this act; and fo like- 

wiſe the collateral warranty of the donee ſhall bar the donor, and is not reſtrained by this act, as well 
as the warranty of the donor ſhall bar the donee, and is not reſtrained by this act. 

The zd conſtruQtion was, that albeit tenant in tail was reftrained from power of alienation, yet of 
lands and tenements, that lay in livery, his fine or feoffment ſpould work a diſcentinuance, and drive the 
iſſue in tail to bis ation; for ſeeing he had an eſtate of inheritance, the judges compared it to this caſe, 
where a man was ſeiſed in the right of his wife, or a biſhop in the right of his biſhoprick, or an abbot 
in the right of his monaſtery, et fic in fimilibus, and of inheritances that lay in grant, as of rents, ad- 
vowſons, and the like, tenant in tail could not make any diſcontinuance, no more than the others be- 
fore recited might do, which conſtruction was made according to the rule aud reaſon of the common 
law in other like cafes 2 Ink. 33% 

y See Litt. f. 712, and the notes tnereupon - Co. Litt. 374, Þ» 


15 32 * & 


166 Tayle. 


* Iewaxad- erbat they, 10 whoni the land was given under ſuch condition, 
See? ſhall have no power to alien he land /o given, but that it ſhall re- 
» ” FN . * . . 14 

that the if. main unto the iſſue of them to whom it wwas given after their death, or 
= + tail Hall revert unto the giver, or his heirs (if iſſue fail where [ſo] as 
3 1.4 RX there is 10 i ue at all, or if any iſſue be, and fail by death, or heir of 
more than he body of ſuch iſſue failing. | | 
they to 
whom the land was given, and that was the intent of the makers of this act; and it was but their 
negligence that it was omitted, as there it is faid. In this caſe, by way of purchaſe, the land is 
t ven to the donee, and by way of limitation to the iſſues in tail; and therefore by a benign interpreta- 
tion, the purview of this act extends to the iſſues in tail. 2 Inſt. 335, 336. | 

Upon theſe words ſeveral conſtructions have been made; as if tenant in tail makes a feoffment in fre, 
this mates a diſcontinuance, and is voidable by action iy And that it he grants in fee, rent, or other 
thing lying in grant, and <vberzof be is ſeiſcd in tail, it it no diſcontinuance, but is woidable by claim, 
or by ation; that if he grants rent out of the land, the rent abſolutely determines by his death; that a 
releaſe to bis d ſſeiſor is no diſcontinuance, but the eſtate is voidable by entry or action of the iſſue; bur 
releaſe with warranty is diſcontinuance, if the iſſue be heir to the warranty; that if he makes a /eaſe for 
is own life, or years, and releaſes to leſſee and bis beirs, this is no diſcontinuance, though it be with 
warranty ; that if he Makes leaſe for life, and afterwards grants the reverſirn in fre, this is no difconti- 
nuance of the fee, unleſs it be executed in the life of the grantor. The reaſon of which, and many other 
conſtructions made upon theſe words, is, that the judges have conſtrued them according to the rule and 
reaſon of the common law ; for at common law, if a bithop, abbot, &c. or baron ſeiſed in right of his 
wife, had made a feoffment in fee, this had been a diſcontinuance, and put the ſucceſſor or feme to their 
Action, in regard to the favour which the law gave to an eſtate which paſſed by livery and ſeiſin, and be- 
cauſe it is public and notorious, and formerly was the common affurance of land; but if they had been 
ſeiſed of a rent, or other thing lying in grant, and had granted it in fee, this had been no diſcontinu. 


2nce, and yet it was not abſolutely determined by death of the biſhop, abbot, &c. or baron; for the ſuc- - 


ceſſor or feme had election to determine it, and make it voidable either by bringing a writ, or by claim 
upon the land; but if the rent had been granted by them de novo, it had been abſolutely void by their 

death. So, if they had releaſed to a diſſeiſor, it had been no diſcontinuance ; and if they had leaſed for 
years, and releaſed to the leſſee and his heirs, this had not abſolutely determined by their deatb, but had 
been voidable, or void, at the election of the ſucceſſor or feme. But had they made leaſe for life, and 
after granted the reverſion in fee, and the leiſee for life had died, living the biſhop, &c. or baron, this 
had been a diſcontinuance ; otherwiſe had the leflee ſurvived the biſhop, &c. or baron. 3 Rep. 8 5. b. 
Paſch. 44 Eliz. a nota of the reporter in the caſe of fines. See Co. Litt. 327. b. 

Grant by tenant in tail to bold without impeachment of <waſte, with aſſets defcended, is no bar againſt 
the iſſue in tail; for the fatute of Gleuceſſer ſpeaks only of warranty and aſſets, and the ſtatute of 
ein. 2. cap. I. mentions guad non babeat poteflatem alienandi, yet this is intended of all things which 
may turn in difirberitance of the iſſue. Br. Tail & Dones, &c. pl. 13. cites 38 E. 3. 23. 


+ Theſe we Neither ſhall the + 2d huſband of any ſuch woman, from henceforth 


Dot conte aue any thing in the land ſo given upon condition, after the death of 


quents to the ; | þ 
words of the Hit wife, by the law of England, nor the iſſue of the 2d huſband and 
purview,and qy;fe ſhall t ſucceed in the inheritance, but immediately after the death 
nas of the huſband and wife, (to whom the land was fo given, ) it ſhall 
and not of come to their iſſue, or return unto the giver, or his heir, as before 
ſubſtance, 7; ſaid. | 
and might | 
well have been omitted. 2 Inſt. 336. a 

Vet was it adhudged, ſoon after the making of this act, that where lands were given in frank - mar- 
riaze, and the huſband died, and the wife took another huſband, and had iflue before this act, that the 
Huſband ſhould be tenant by the curteſie; and the principal reaſon was upon this branch of the ſtatute 
(nec habear de cætero ſecundus vir, &c.) for that this reſtraint proved, as there it is ſaid, that the law 
before was, that he ſhould be tenant by the curteſie; and yet, without queſtion, the iſſue ſhould not in- 


kerit that land. 2 Inft. 336. 
{ In ancient time, if land had been given to J. S. and bis ſucceſſers, he had had a fee-ſimple ; but 


otherwiſe it is at this day, 2 Inſt. 336. 


[| Hereby it S. 3. || And foraſmuch as in a new caſe new remedy muft be pro- 


that a for. vided, this manner of awrit ſball be granted to the party that will 


medon in the pur chaſe it. 
defſcender lay 
ar af the common law, but was given by this ad, and the form of the writ is here ſet down. 2 Inſt. 336. 


Pracipe 


Taple. 


Præcipe A. quod jufte, c. reddat E. manerium de F. cum ſuis 
pertinentiis, quod C. dedit tali viro, & tali mulieri, & heredibus de 
ipfis viro & muliere exeuntibus. 

Or thus. 
uod C. dedit tali viro, in liberum maritagium cum tali muliere, 
& quod poſt mortem prædictorum viri & mulieris, prædicto B. filio 
eorundem * viri & mulieris deſcendere debeat per formam donationts 
prædictæ, ut dicit, &c. Vel, quod C. dedit tali & hæredibus de corpore 
ſuo exeuntibus, & quod poſt mortem illius talis prædicto B. filio præ- 
dicti talis deſcendere debeat per formam. c. 


S. 4. + The writ whereby the giver ſhall recover, ¶ when iſſue 


fails, ) is common enough in the Chancery. 
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Here is the 


form of the 
formedon in 
the deſcender 
ſe: down 
and there- 
fore this ſta- 


tute need 


not be recit- 


ed, nor any 
ſtatute 


which gives 


the form of 
the writ. 

2 Inſt. 336. 
+ The for- 
medon in 
reverter did 


lie at the common law, but not a formedon in remainder upon an eftate tail, becauſe it was a fee- 
fimple conditional, whereupon no remainder could be limited at the common law; but after this ſta- 


tute a remainder may be limited upon an eſtate tail, in reſpect of the divifion of 


2 Inſt. 336. 


+ And it is to wit, that this flatute all hold place touching aliena- 


tion of land contrary to the form of the gift hereafter to be made, and 


ſhall not extend to gifts made before. 


the eftates. 
*[267J 


{ Thisclauſe 


ought to re- 
ceive a two- 
fold inter- 
pretation. 


1. That (ad dona prius fafta) muſt be intended of feoffments or alienations made by the dones or 


his iſſues, and not to gifts made by the donor, for to them this act does extend. 2 Inſt. 


336. 


2. Dona prius facta, that is, poſt prolem ſuſcitztam, for then the alienation by the tenant in tail, 
or his iſſues, was good in law; ſo as (dona) here are to be intended lawful gifts, and made in due man- 


ner, and ſuch as could nat be avoided ; for law allows no wrong. 
And || if a fine be levied hereafter upon ſuch lands, it ſball be void 


in the law, 


2 Inſt. 336. 


|| This act 
does not 
make the 


fine void, but ipſo jure fit nullus, that is, it ſhall nor bind the right ; yet it ſhall (as has been faid} 


make a diſcontinuance. 2 Inſt. 336. 


But now by the ſtatutes of 4 H. 7. cap. 24. & 32 H. 8. cap. 34+ a fine levied with proclama- 


tion does bar the iſſues in tail; but a fine without proclamation is a diſcontinuance only, and no bar. 


2 Inſt. 336, 337. 


Neither 
though they be of full age, within England and out of priſon, need to 
make their claim. | 


2 Inft. 337. 
bind a ſtranger that was within age, in priſon, or beyond the ſeas. 2 Inſt. 337. 


(D) ue in Tail. Bound by Acceptance or Agree- 


. | 


1. TENANT in tail granted rent, and died, the iſue paid the 
rent, and made a feeffment of the land, and retook in fee, 
yet he ſhall hold diſcharged; for the rent was void by the death 
of the grantor, and the payment by the heir will not make it 
good. Contrary of a leaſe by the tenant in tail, and the Heir ac- 
cepts the rent ; for the leaſe was only voidable. Br. Grants, 
pl. 145. cites 21 H. 6. 25. 
in pais, and where be awyws for it in a court of record ; for the ſubſtance” is in the one 


1 the heirs, or ſuch as the reverſion belongs unto, 


Here is nom 
com pcs men- 
tis left out, 
and ſo is a 

feme covert. 


Hereby it may be gathered (as the law was) that a fine at the common law did not 


S. P. Br. 
Barre, pl. 27. 
cites 21 H. 
6. 24. And 
upon accep- 
tance of the 
rent, there 
is no de- 
rence ⁊c here 
it it acce; ted 


caſe and the 


other, 


—— —— — = 


—— ——— —— 
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other, that where he accepts it, or demands it, he thereby affirms the leaſe or. diſcontinuance ; per 


Newton. For a thing void or determined cannot be made good by payment, but muſt have a new 


Creaton. 


Poph. 112. 2. Grandfather, father, and ſon. The grandfather being _ 


ny 8 nant in tail by indenture makes feoffment in fee, rendering rent to 
and by Pop- Him and bit heirs, and dies. The father accepts the rent; the 
ham and  fegifee levies a fine with proclamation, 5 years paſs, and then the 
1 father dies. The paint was, whether the acceptance of the rent 
though by by the father had extinguiſhed his right to the entail, or whether 
the hands of it is an eitoppel only; for if he is only eſtopped, then, he having 
ere we right at the time the fine was levied, * and the five years incur- 


of ef ring in his time, the ſon was barred ; but if he had extinguiſhed 


bimſelf,all his intereſt, then the ſon, being the firſt to whom the right came 


en oppo after the fine levied, is not barred by the five years incurred in 
tal inthe the life of the father. It was adjudged per Walmſley and 
father {23 Clench J. at Lancaſter aſſiſes, that the iſſue was barred. But the 


* 4 Court here thought that he is not barred, becauſe the acceptance 


do} but this 75 concluſion only, and does not extinguiſh the right. Mo. 301. 
acceptance pl. 449. Paſch. 33 Eliz. Hulme v. Jee, alias Ice. 


Mall only 
forecloſe him of his action to demand the land during his life, and therefore the right, which the father 


had, being barred by the fine, the fon is without remedy ; for he ſhall never have remedy on a fine 
levied in his father's time, the five years after the proclamation being paſt, unleſs only where the right 
begins firft to be a right in the fon, and not where there was a right in the father; and fo they thought 
the judgment is to be affirmed. And they ſeemed further tha: payment by him, who had nothing in 
the land at the time of payment, ſhali make no concluſion to him that accepts it, becauſe this payment 


would be as none in law. 

Tenant in tail made feoffment in fee to the uſe of bimſe f and bis beirs, and after made a leaſe for years 
rendering rent and died; the iſſue accepted the reat. And by the opinion of all the juſtices the accep- 
tances does nx confirm the leaſe, becauſe the iſſue was remitted to the eſtate tail by deſcent, and fo the 
leaſe was utterly void that was made by the father, being then tenant in fee-fizaple, Mo. 346. 
pl. 1143- Mich. 13 Jace B. R. Anon. | ; 
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. Tenant in tail agreed to make a conveyance, but died be. 
fore it was periected, and was in contempt for the not doing it. 
The ifſue in tail accepted the ran. eqn agr&d to be given for the 
conveyance to have been made by the tenant in tail. By this ac- 
ceptance he has made it his own agreement, and ſhall be bound 
by it, and decreed accordingly. Chan. Caſes, 172. Trin. 
22 Car. 2. Roſs v. Roſs. TT 
4. Tenant in fail of a rent grants it in fee, it is void by his 
death; but if the ifſue affirms it to be good, and brings a forme- 
don, he may be barred ” warranty. Per Holt Ch. J. 12 Mod. 361. 
Paſch. 12 W. 3. in cate of Pullen v. Purbeck. 


(E) Equity. Agreement of Tenant in Tail carried 
Execution againſt the 1/ue, 


1. TDU in tail made a mortgage without levying a fine, 


and entered into a covenant for further aſſurance and died. 
Bridgman K. would not compel the ifſue to make the aſſurance 


good, though the father might have done it by ſuffering a re- 


covery. 


| 
| 
| 


#F - 


covery. Lev. 238. Paſch. 20 Car, 2. in Canc. Jenkins y, 
Keymis. | : TI. 


2. Covenant by tenant in tail 70 /evy a fine upon a valuable con- S. C. cited 
fideration, and à decree that he ſhall do ſo, binds the iflue in tail, agg 2 
s x I. 32 & 
Chan. Caſes, 294. Mich. 28 Car. 2. Hill v. Carr. 33 Car. 2. 
„in caſe of 
Sayle v. Freeland. But Ld. Chancellor ſaid, he would not ſuperſede fines and recoveries; but where 
a man was only tenant in tail in equity, there this court ſhall decree ſuch a diſpoſition good; for a 
truſt and equitable intereſt is a creature of their own, and therefore diſpoſable by their rule, otherwiſe 
where the entail was of an eſtate in the land. | "£221 
Where a tenant in tail ſold the lands at a full value, and recrived the conſideration morey, and 2d c9- 
venanted to levy a fine, and a bill being brought to enforce him, he was decreed ts de it, yet he dying 


(though in priſon, in contempt for not performing the decree) the ifſue in tail could not be bound by 


it, 2 Vern. 206. Arg. cites it as the caſe of Weale v. Lower. S. C. cited per Ld, C. Maccieſ- 
field, Williams's Rep. 720. in caſe of Frederick v. Frederick. S. P. cited Arg. 9 Mod. 16. 
in Lady Coventry's caſe, S. P. Chanc. Prec. 278. in caſe of Powel v. Powel. — C. Equ. R. 164. 
cites the caſe of Sangon v. Williams. 

Se where there was a covenant and no decree upon it, and he acknowledged a fine, but died before it. 
was perfefFed ; equity would not ſupply this defect againſt the iſſue. 2 Vern. 3. Trin. 1636, Whar- 
ton v. Wharton. 


* $2 where tenant in tail mortgaged the land, and on a bil) in this court was decreed to ſuffer à come 


mon recovery, but he died in contempt of the court for not performing the decree, the Court would not 
carry the dec:ec into execution againſt the heir in tail. Cited Arg. 3 Mod. 18. And by the Judges 
aſſiſtants that caſe was admitted ; but they ſaid, the reaſon may be, that the heir, after the death of 
his anceſtor, was in by the ſtatute de donis, which this Court could not control. But if the anceftor bad 
been cefly que truſt in tail, his heir would have been bound by ſuch anceſtor's Len; becanſe in that caſe 
he would not have been in by the ſtatute. 9 Mod, 19. in caſe of Coventry v. Coventry, ——— This 
is the caſe of WEALE v. Lowa, cited 2 Vern. 306. in caſe of Fox v. Crane and Wright. 

Bare articles ſhall be a bar to an entail of an equity; per Cur, 2 Vern. 226. pl. 205. Paſch. 1601. 
in caſe of Baker v. Baily. Where an intail is only of a truſt, it is not within the ſtatute de donis ; 
and ſo a fine or recovery is not neceſſary, but is alienable by any other conveyance made by bm that 
has an eſtate of inheritance in the truſt. Arg. and decreed accordingly, that a feoffment by ceſty que 
truſt and truſtees barre ſuch eftate, 2 Vern. 344. pl. 318. Hill. 2697. Bowater v. Elly. 

Thole caſes in which the court will not compel the execution of powers, are where it wweuld be again 
the wwill of th: donor, that they ſhould be executed. Arg. 9 Mod. 16. in Lady Coventry's caſe. © 


*[169] 


3. The mother agrees to give her ſon other lands in lieu of lands in- 
Failed, and by will diſpoſes of the intailed lands to ber daughter, takes 
bond from her ſon to permit and ſuffer the intailed lande ts be enjoyed, 
as ſhe by will had deviſed them; the ſon dies, leaving the defend- 
ant his ſon an infant, who brought an ejectment for the in- 
tailed lands. The plaintiF could not ſue the bond againit the 
defendant, being an infant. Per Cur. the infant being in poſ- 
ſeſſion of the lands that came in recompence, we will at preſent 
only quiet the plaintiff's poſſeſſion in the intailed lands, until 6 
months after the infant comes of age, and then he may ſhew 
cauſe if he thinks fit, 2 Vern. 232, 233- pl. 212. Trin. 1691. 
Thomas v. Gyles. 

4. Partition between tenants in tail, though but by parol, was 
decreed to bind the iſſue. 2 Vern. 232. cites the caſe of Burton 
v. Jeux, and the like in the caſe of Roſe v. Roſe. 

5. Tenant in tail covenants to ſettle a jointure ; though he might And where 
have done it by fine and recovery, yet if he dies without doing erted to 
it, a court of equity cannot relieve and decree a jointure. Arg. him to ſettle 
2 Vern. 380. in cale of Lady Clifford v. the Earl of Burlington b co. 
and Ld. Clifford. "Ag venants to 

ettle, but 


does not execute it at all, there ſome reaſon for n court of ity, tet to enforce the execution 
Ver. XX. ee ee 1 ** 


* 
* 
4 
* 
1 
0 
L 
3 
* 
11 
= 
'; * 
3 
1 
7 
| - 
bt 34 
i 
: ;4 
* 
3 
| 
| 2 
- 
a: 
44 
i 
* 
'S; 
4 
34 
* 


169 
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thereof; but where it Is executed in any part, though not ſtrictiy performed, it is the ſtanding rule of 
this Court to make it good. And cited ſeveral cafes where articles had been carried into execution 
againſt remainder men, and particularly the caſe of Id. Burlington v. Clifford; and it was agreed by 
the other fide to be true, that in the Id. Burlington's caſe there was a general covenant, but that it did 
not reſt there ; for he ſettled what he pretended was 10001. a year, according to the articles, which was 
atterwards found tv be of leſs value, and appeared fo by the defendant's anſwer, 9 Mod. 16, 17. Arg. 
in the calc of Ld. and Lady Coventry. | : 


[ 170 ] 


6. If tenant in tail, having a power to make leaſes for 3 lives, 
covenants to make ſuch a leaſe, and dies before execution; the 
Court will carry this into execution though they would not a /alc, 


Arg. 10 Mod. 469. in caſe of Coventry v. Coventry. 


(F) Equity. Agreement of T:nant for Life carried 
into Execution againſt the Iſſue in Tail. 


AN agreement was made by articles between a lord of a maner 

rho was only a 1enant for life, and certain tenants of the ma- 
nor who were likewiſe tenants for life only by ſettlements made 
precedent to the articles, which were for /ettling hericts and ſtint- 
ing of common, was confirmed by decree. Upon a bill to revive 
the decree, it was objected that this agreement. could in no ſort 
bind on the one hand or the other the perſons, who upon the 
reſpective deaths of the tenants for life, became tenants in tail. 
But the Maſter of the Rolls was of opinion, that theſe articles 
tending to ſettle the cuſtems of the manor, which were immemo- 
rial, and before the ſtatute de donis, and for ſtinting the common 
and preventing ſuits, ought to bind the iſſue in tail, though 
made only by tenant for life; and he would not preſume that 
the tenant in poſſeſſion would do any thing in prejudice of the 
tenants right; and decreed that the former decree ſhould be con- 
firmed, and revived, and executed. Quære. Vern. 426, 427. 
pl. 401. Hill. 1686. In Curia Canc. Dunn v. Allen. 


(G) Equity. Creditors relieved againſt the que in 
Tail. In what Caſes. 


I. PHE huſband in conſideration of his wife's joining with 
him in a fine, and parting with her jointure of 40 l. per 
ann. gives her truſtce a hend to ſettle other lands of 40 l. per ann. 
en the wife for life, remainder 10 the heirs of his body by her. The 
huſband being indebted in other bonds dies inteflate, and the wife 
takes adminiſi ration, and confeſſes judgment to her truſtee ; on a bill 
by another bond-creditor decreed the wife's bond ſhould be al- 
lowed, and ſtand good fo far as to ſecure 40 l. per ann. to the 
wife for life; but as to the remainder to the children,. or any 
ſettlement to be made for them, the Court took it, that upon the 
wording of the condition of the bond, the huſband was to have 


been tenant in tail, and might have barred ſuch ſettlement, if 


made, 


P 


Per Keble & Fairfax. 


\ Tale. 


made, as to the children, and therefore as againſt the plaintiff 
the defendant muſt have a ſatisfaction prior to him, but as to the 
children he muſt be preferred; and decreed it accordingly. 
2 Vern. 220, 221. bl. 201. Paſch. 1691. Bottle v. Fripp & al. 


2. Truſtees in a niarriage ſettlement for preſerving contingent . 


remainders, the marriage having been fix years fince (there being 
no iſſue ) are decreed to join in a ſale, the ſettlement being only of 
an equity of redemption, and the wite conſenting to the tale, 
2 Vern. 303. pl. 294. Mich. 1693. Platt v. Sprigg. 

2. Where a ſettlement on marriage is made in tail of an ate 
mortgaged, if mortgagee forec/;/e the huſband and wife, it will 
bind, though iſſue ſhould be born afterwards. 2 Vern. 304. in 
caſe of Platt v. Sprigg. 

. mortgages land to B, for 1000 years, and afterwards 
ſettles it on marriage to himſelf for life, then to his wife for life, 
and then to the heirs of his body on the body of the wife, and 
afterwards mortgages again the ſame lands to C. and makes oath 
that the lands were free from incumbrances; they have iſſue a 
ſon ; the wife dies; A. dies inteſtate; J. S. takes adminiſtration 
durante minoritate of the fon, and pays of the mortgage to B. out 
of the perſonal eflate, and takes an aſſignment in truſt for the iſſue. 
Maſter of the Rolls decreed the debt to C. to be ſatisfied as far as 
there were aſſets of A. and that in taking the account, J. S. the 
adminiſtrator ſhould not be allowed, as againſt C. the plaintiff, 
the money by him paid to B. on his afligning the firſt mort- 
gage. 2 Vern. 304. pl. 295. Mich. 1693. Fox v. Crane and 
Wight, | 


(H) Adions, What Actions Tenant in Tail may 
have, and Pleadings, 


. ENTRY in nature of aſſiſe; the demandant corented that one 

J. N. gave in tail, and it was agreed, that it is not the 
courle to count of a gift; but per Priſot in this caſe, where it is 
of a particular eſtate, he cannt ſay, that he awas ſeiſed in his de- 
meſne as of fee ; for he has only tail; but fhall fay, that he was 
ſciſed in his demeſne as of frark-tenenent. Br. Count. pl. 15. 
cites 33 H. 6. 14. 

2. 'Tenant in tail thall not have quo jure; for it is a writ of 
right, ſo of ne injufte vexes for the ſame reaſon. And if tenant 
in tail brings writ of right, the tenant ſhall fay, that the de- 
mandant had nothing the day of the writ purchaſed, but to himſelf 
and his heirs of his body begotten. Br. Tail & Dones, pl. 35. 
cites 5 E, 4. 

3. Tenant in tail Hall recover the rent by formedon, without 


ſheqaving the deed ; for the formedon is in the right. But he ſhall 


not have avozwry nor af/iſe, without ſhewing the deed, for this is 
in the poſſellion. Br. Tail & Dones, pl. 26. cites 4 H. 7. 10, 
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(I) Tenant in Tail after Poſſibility. Who is. 


He is calied 1. TAI in fee tail after poſſibility of iſſue extinct ic, 


r = where tenements are given to a man and to his wife in 


- poffioility of ſpecial tail, F one of them die without iſſue, the ſurvivor is tenant 


iſueeztinQ, in tail after poſſibility of ifſue extinct ; and if they have iſſue, 
becaule bY and the one die, albeit that during the life of the ifſue the ſur- 


Mdi- : ik e 
nas can Vivor ſhall not be ſaid tenant in tail after poſſibility of iflue ex- 


have any tinct, yet if the ue dies without i ſue, ſo as there be not any iſſue 


rag" nag alive which may inherit by force of the tail, then the ſurviving 


the fame party of the donees is tenant in tail after poſſibility of iſſue ex- 


eſtate tail. * tint. Litt. ſ. 32. | 
Bur if a man 


gives land to a way and bis wife, and ta the heirs of their 2 bodies, and they [ive vii zach of them be an 
bundred years eld, and bave no iffuc, yet do they continue tenant in tail, for that the law ſees no im- 
poſſibility of having children. But when a man and his wife be tenant in ſpecial tail, and the wife dies 
without Tue, there the law ſees an apparent impotiibility that any iſſue that the hulband can have by 
any other wits, ſhould inherit this eftate. Co. Litt. 28. a. 


2. Alſo if tenements be given 4 a man, and to his heirs, which 
he Hall beget on the body of his wife ; in this cafe the wife has no- 


thing in the tenements, aud the huſband is ſeiſed as donee in 


ſpecial tail. And in this caſe, if the wife dies without iſſue of her 


body begotten by her huſband, then the huſband is tenant in tail 


after poſſibility of the iſſue extinct. Litt. ſ. 33. 


3. None can be tenant in tail after poſſibility of iſſue extinct, 


but one of the donees, or donee in ſpecial tail, For the donee in ge- 
. neral tail cannot be faid to be tenant in tail after poſſibility of 


iſſue extinct; becauſe, always during his life, he may by poſſibi- 


lity have iſſue, which may inherit by force of the ſame entail. 
And fo in the ſame manner the iſſue, which is heir to the donees 


f 172 7 in ſpecial tail, cannot be tenant in tail after poſſibility of iſſue 


extinct, for the reaſon aboveſaid. Litt. ſ. 34. | 
z Inft. , 4. W. R. ſeiſed in fee, gave land to B. and M. his feme, and 


. to the heirs of their 2 bodies begotten, remainder to the heirs of the 


ſays it was ſaid B. 
refolv:d iſſue C. a ſon by the faid M. Within 5 years after M. entered 


. claiming her eſtate. It was inſiſted, that M. had only an eſtate 


the femewas for lite, diſpuniſhable of waſte, as tenant in tail after — 
e 7 But reſolved, that after B.'s death, H. had an eftate in tail; an 

lik, Aifpu- though the iſſue is barred by the fine, yet the eſtate of the 
nithable of feme is not touched by it, ſhe being a ſtranger to the fine, and 
waſte; for therefore her eſtate not changed into an eſtate for life. 


at the ifTue i 
tail, by 9 Rep. 138. b. Paſch. 10 Jac. in the court of wards. Beau- 
the fine, was mont's caſe. | | 
diſabled to i : : 

19:26717 This very ſame caſe came in queſtion again, in an ejectment by Baxza v. WII td, 
Cro. C. 476. pl. 5. Tria. 13 Car. B. R. and was argued by Crooke and Barizley J. but not by the 
other juſtices, becauſe they heard that the parties were about to agree, which, by means of the judges, 
they afterwards did. Bot Crooke and Barkley held, that M. by ber entry, was tenant in tail, and-not 
genant after pohbility, nor in nature of ſuch a tenancy in tail, but an abtolate tenant In tail to all pur- 
poles. And Crooke iid, that if ſhe be to ſuc areal action, ſue muſt name lierſelf tenant in tail; and 
cited O. 331. and 381. 
thing {ts there as te this point; but % the caſe was argued by Crooks and Berkley, and ces” 4 


* 


B. levied a fine with proclamations, and dies, leauing 


Jo. 393- pl. 3. S. C. by name of Drxis.v, BzxAvztonNTos But no- 


py 4 


8 
=. 


r 
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the mater was compromiſed. 8. C. cited accordingly, Hob. 257. 259+ by Hobart Ch. I. in caſe of 


Duncombe v. Wingtield. 


$- where baron and feme were tenants in tail, remainder to the heirs of the baron by a conwegance 
made by le baron during eomerture ; and the baron died, and the feme entered, and was ſeiſed; and the 
iſſue, in life of the mother, levied a fine to the ute of himielt and his heirs; it was held, that the mo- 
ther remained tenant in tail, and fo a leaſe made by her was held good, Cro. IJ. 688. pl. 5. Trin. 
21 Jac. Crocker v, Keiggy. Putin a note there ſays, this was on a writ of error, brought 3 Car. 


in the Exchequer-chamber, on a judgment given 1 Car, 


F. A. in conſideration of marriage, covenanted to ſtand ſeiſed 
to the uſe of himſelf and MH. his intended wife, for their lives, withs 
out impeachment of waſte ; and after of their finſt iſſue male, and the 
heirs male of ſuch iſſue male iſſuing, &c. And for default of ſuch, 
then 7o the uſe of the heirs of the borly of A. and H. And for de- 
fault, &c. then to the uſe of B. ſon and heir apparent of A. 
(by a former wife) and the heirs male of his body. And for 
A. and M. marry, and have iſſue C. Afterwards 
A. dies, not having other iſſue of the body of M. Then M. 
enters. C. dies. Reſolved, that becauſe M. had eſtate for hfe 
by limitation of the party, and the eſtate which ſhe had in the 
remainder, viz. of tetiancy in tail after poſſibility, was not larger 
in quantity than the cſtate for life, and confequently cannot 


drown it, M. was not tenant in tail after poſſibility ; for ſuch 


eſtate muſt be a reſidue of an eſtate tail, and muſt happen by 
the act of God, and not by limitation. 11 Rep. 79. b. and the 
3d reſolution, Paſch. 13 Jac. B. R. Lewis Bowles's caſe. 

6. The e/iate of this tenancy muft be altered by the aft of God, 
and that by dying 4vithout iſſue ; for if a feoffment in fee be made 
to the uſe of a man and his wife for their lives, and after to their 
next iſſue male to be begotten in tail; and after to the uſe of the 
buſband and wife, and of the heirs of their 2 bodies begotten, they 
having no iſſue male at that time; in this caſe the huſband and 
wife are tenants in ſpecial tail executed; and after they have 
iſſue a ſon, they are become tenants for life, the remainder to 
the ſon in tail, the remainder to them in ſpecial tail; for albeit 


their eſtate tail is turned to an eſtate for life, yet they have a bare 


eſtate for life: but if the huſband die, having no other iſſue, and 


then the ſon dies without iſſue, the wife ſhall have the privileges 


belonging to a tenant in tail, after poſſibility of iſſue extinct, as 
it appears in LEWIS Bow1.es's caſe. Co. Litt. 28. a. 


Such tenan- 
cy ought be 
the reſidue 
of an eſtate 
in ſpecial 
tail ; per 
Coke Ch. J. 
Roll. Rep. 
180. in caſe 
of Bowles v. 
Berry, and 
cited E. 3. 
that fe ff - 
ment on 
condition to 
have for 

life only is 
good; but 
when it is 
detreaſed to 


an eſtate for life, he ſhall not be tenant after poſſibility, becauſe this muſt be ex diſpoſitione legis, and 


not ex proviſione hominis. 


7. If land be given to a man and ye and the heirs of their 
2 bodies, and after they are divorced, cauſa præcontractus, or con- 
ſanguinitatis, or affinitatis, their eſtate of inheritance is turned 
to a joint eſtate for life; and albeit they had once an inheritance 
in them, yet for that the gate is altered by their own act, and not 
27 act of God, viz. by the death of either party without iſſue, 
ey are not tenants in tail after poſſibility. Co. Litt. 28. a. b. 
Pl. 11. cites S. C. 2 lk. 682. in Beaumont's caſe. 


A 


O 3 


11 Rep. Sc. b. the 5d reſolution in Lewis Bowles's caſe. 
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Br. Deraign- 
ment and 
Divorce, pl. 
13. cites 7 
H. 4. 16,— 
Br, Taile & 
Dones, &c, 
I. g. cites 
S. ö 
Br. Eſtates, 


— — 
. 


Rep. 141. a. in S. C. cites 7 H. 4. 16. 
b. and ſays, that in ſuch cafe the eſlate- tall is diſſolved ab initio, and ſo the iſſue is made baſtard. 


$8. Lands 
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8. Lands are given to the huſband and wife, and to the heirs of 


#he body of the huſband, the remainder to the hu/band and wife, and 


10 the heirs of their 2 bodies begotten; the hu/band dies without iſſue ; 
the wife ſhall not be tenant in tail after poſſibility z for the re- 
mainger in ſpecial tail was utterly void, becauſe it could never take 
effect; for ſo long as the huſband ſhould have iſſue, it ſhould in- 
herit by force of the general tail; and if the huſband die with- 
out iſſue, then the ſpecial eſtate tail cannot take effect, inaſ- 
much as the iſſue which ſhould inherit the ſpecial tail muſt be 
begotten by the huſband, and fo the general, which is larger 
and greater, has fruſtrated the ſpecial, which is lefler. Co. 
IE Litt. 28. b. | 
my my 9. If lands be given to a man with a woman in frank-marriage, 
land toz Albeit the woman (which was the cauſe of the gift) dies without 
man #5 2 iſſue, yet the huſband ſhall be tenant in tail after poſſibility, &c. 
— for that he and his wife were donces in ſpecial tail, and ſo within 
iz fn the words of Littleton. Co. Litt. 28. b. 


marriage, 
©» : 4 
and the che diet cw, u, the man in the kings caſe, ſhall not hold it for his life; becauſe the wo- 


man was the cauſe of the gift. But otherwiſe it is in the caſe of a common perſon. Co. Litt. 21. b. 22. a. 


10. If the ting gives land to a man and a woman, and the heirs 


of their 2 bodies, and the woman dies without iſſue; yet ſhall the 


man be tenant in tail after poſſibility. Co. Litt. 22. b. 


(K) bat Thing Tenant in Tail after Poſſibility 


may be. 
8. . THERE is no queſtion but tenant in tail after poſſibility 
— fa may be of a remainder, as well as of a poſſeſſion. 


180. in caſe 11 Rep. 8 1. a. Paſch. 13 Jac. B. R. in the 4th reſolution in 
3 Lewis Bowles's caſe. | 
1 Au therefore, if leaſe for /ife be made 79 A. the remainder 
to baron and fene in ſpecial tail, and the baron dies without iſſue, now 
the feme is tenant in tail after poſſibility of this remainder ; and 
if A. ſurrenders to her, as he may, now ſhe is tenant in tail after 
;z <q. »» _ . N 
pofibility in poſſeſſion. 11 Rep. 81. a. per Cur. in the 4th reſo- 
lution in Lewis Bowles's caſe. 


[174] (L) Privilege of Tenant in Tail after Poſſibility, 


or of his Grantee. 


I. TENANT in tail, after poſſihility of iſſue extinct, has 
eight qualities and privileges, which tenant in tail him+ 

ſelf has, and which leſſee for life has not. Co. Litt. 27. b. 

S. P. Br, 2. As, 1ſt, He is diſpuniſhable for 2e. Co. itt. 27. b. 


Tai & 

Dones, pl. 17, cites 30 Ed. 3. 16. Dr. & Stud. lib. 2. cap. 1. ſays, the law is clear, that 
tenant in tail afrer poſſibility, &c. is not puviſhable for waſte.————4 Rep. 63. S. P. in Hens 
Lata s tate, becauſe ;ils orig Aal eſtate is not within the ſtatute of Clouceſter, cap. 5,——— 


2 lie 


» 


"vgs * * ö 2 w * . 
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2 Inſt. 302. S. P. And though he is within the letter of that ſtatute, yet he is out of the meaning 
of it, becauſe the inheritance was once in him, 

Roll. Rep. 179+ S. P. by Doderidge J. cites time of E. 1. Fitzh. Waſte, 26. 45 E. 3. 39 E. 3. 16. 
12 H. 4. 1. 11 H. 4. 5. 16 H. 6. 16. 7 H. 4. 26 H. 6. Aide, 77. — And per Doderidge J. 
he ſhall not be puniſhed for watte, becauſe he continues in by virtue of the livery upon the eſtate tail; 
and it ſeems becauſe by the livery he had power to do waſte, though the ettate be changed, yet the fame 
liberty continues ſo long as the gift and livery continues. And per Coke Ch. J. at common law this 
tenant had a fee, and conſequently full power to ſell and diſpoſe of the trees; and notwithſtanding the 
ſtatute has made the eſtate to be only for life, yet the privilege and liberty is not taken away. Roll. 
Rep. 184. Paſch. 13 Jac. B. R. Bowles v. Berry. 11 Rep. 80. a. Lewis Bowles's caſe. 

The learned author of An Inftitute; but now called The New Abridgment, 2d vol. 269. tells us, 
that to puniſh the tenant for waſte, ſeems to be againſt the deſign and intention of the firſt donation ; 
for by that the donor gave the inheritance, and an abfolute power over the laſting improvements, which 
are looked upon as part of the inheritance for their duration; and conſequently it can be no injury to 
him in reverſion, nor befides his intention in the donation, if the donee exerciſes the power he was in- 
truſted with by the donor; nor can the donor revoke it, becauſe the authority given by the gift muſt 
continue as long as the gift, to which it was annexed, continues. But ice tit. Waſte (Q) 

Pl. 1. and (S) pl. 12. | | 


3. 2dly, He ſhall not be compelled 7s attorn. Co. Litt. 27. b. ook Br. 


forn- 


ment, pl. 10. cites 43 E. 3. 1. Ibid. pl. 1r. cites 46 E. 3. 13. 
46 E. 3. 27. Ibid. pl. 26. cites. 30 E. 3. 20. — gr. Tail & Dones, pl. 17. cites 39 E. 3. 16. 
Quid juris clamat lies not againſt ſuch tenant. Br. Quid Juris clamat, pl. 1. c tes 43 E. 3. 1. 
Ibid. pl. 6. cites 46 E. 3. 13. 11 Rep. S. Paich. 13 Jac. B. K. in Lewis Bowles's 
eaſe. Roll. Rep. 179. S. P. per Curiam, in caſe of Bowles v. Berry. Co. Litt. 316. a. 
S. P. But his aſſignee ſhall attorn, becauſe he never had but an eſtate for life. 3 Le. 241. pl. 336. 
Trin. 32 Eliz. in the Exchequer, in GzorGs Ar-Ricz's cafe, it was ſaid to have been adjudged in a 
court of Wales, that the aflignee of tenant in tail after poMbility of iſſue ſhould attorn; upon which 
judgment a writ of error was brought in B. R. and there, upon good advice, the faid judgment was af- 
firmed ; for although it be true, that tenant in tail after poſſibility ſhall not be compelled to attorn, yet 
that is a privilege which is annexed to his perſon, aid not to the eſtate; and by the aſſignment of the 
eſtate the privilege is deſtroyed. —— 2 Le. 40. pl. 54. Mich. 30 Eliz. B. R. S. C. accordingly. — 
S. C. cited per Coke Ch. J. Roll. Rep. 179. in cate of Bowles v. Berry. Co. Litt. 316. a. 

In error brought of a judgment in quid juris clamat, Clerk j. conceived that grantee of tenant in tail 
after poſſibility, ſhould not be driven to attorn. Sed adjornatur, 3 Le. 121. pl. 173. Trin. 27 Elis. 
B. R. Anon. Le. 291. pl. 397. 5. P. — ut Co. Litt. 28. a. ſays, that where tenant in 
tail after poſſibility of iſſue extinct, granted over his eſtate to another, his grantee was compelled to ar- 
torn in a quid juris clamat, as a bare tenant for life, and fo be named in the writ; for by the aſſign- 
ment, the privity of the eſtate being altered, the priviiege was gone; cites it as adjudged Mich. 
28 & 29 Ebz. in Ewexs's cate, and judgment affirmed in a writ of error, and ſays herewith agreeth 
27 H. 6. tit. Aid, Statham, 29 E. 3. 1. b. S. C. cited 11 Rep. 83. b. in Lewis Bowles's caſe. 
Roll. Rep. 179. S. C. cited by Coke as Owen's caſe. 


4. 3dly, He ſhall not have aid of him in the reverſion, Co. S. P. Br, 


. Tail and 
Litt. 27. b. Dones, pl. 
17. cites 39 E. 3. 16.— S. P. Fitzh. tit. Ayde, pl 77. cites Trin. 26 H. 6. becauſe the fame 
tenancy, which he had at the firit, continues. * 


Tenant in tail after poſſibility, &c. ſhall not have aid, but his grantee ſhall. Arg. 3 Le. 121. 
pl. 173. Anon. cites Statham, tit. Aid, 27 H. 6. Br. Aid, pl. 37. S. P. cites 2 H. 4. 17. 
Brooke ſays, it ſeems the reaſon is, becauſe hie had once an eſtate of inheritance. Roll. Rep. 184. 
S. P. Per Doderidge J. in caſe of Bowles v. Berry, cites 10 H. 6. 1. 11 Rep. 80. a. b. Lewis 
Bowles's caſe. ; 

S. P. Becauſe he having originally the inheritance by the firſt gift, has likewiſe the cuſtody of the 
writings which ate neceſſary to defend it. 2 New Abr. 269. 
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5. Athly, Upon his alienation, no writ of entry in conſtmili S. P. But 
#a/u lies. Co. Litt. 27. b. - EO” 
ion may 
| enter. Fitzh. tit. Entre Congeable, pl. 56. cites 13 E. 2. 

S. P. Becauſe this cafe is nat conſimilis to that of tenant for dower, becauſe this tenant had originally 
the inheritance in him, which the tenant in dower never had. 2 New Abr. 269. 

So upon his death the donor ſhall not have writ of entry in conſi mili caſu, as upon the death of tenant 
for life; per Doderidge and Cocke, quod fuit concefium per Haughton, Roll. Rep. 179. and cited 
13 E. 2. Entre Congeable, 56. <-—— 11 Rep. 80. b. Lewis Bowles's caſe. Fitzh. tit. Ayde, pl. 77. 
cites Trin. 26 Hf. 6. that he ſhall have formedon in reverter, and not writ of entry.—8. P. As to 


the formedon; per Doderidge J. quod fuit conceſſum per Coke, Roll. Rep. 379. 
O 


4 6. Sthly, 


Tbid. pl. 12. cites 


P 


9 


—— 


0 
3 
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Ag Rag. 6. „ After his death no writ of intruſion does lie. Cs; 

of Bowles v, Litt. 27. b. 

Berry. S. P. by Coke Ch. J. — 11 Rep. 80. b. Lewis Bowles's caſe. —S. P. Becauſe this 

writ is given only upon an entry and intruſion after the death of a bare tenant for life, which this 

tenant is not. 2 New Abr. 269. | | 
But he ſhall have formedan, fee the notes on the plea next above. 

In writ of intruſion, it is a good pica to ſay that he was ſeiſed, and gave to him whom he ſuppoſes 

tenant for life, and to the heirs of his body ; and for that he died without heir, he entered, abſque hoc, 

that he heid for life of the leaſe of the demandant at the time of his death. F. N. B. 203. (E) in 

the new notes there (a) cites 24 E. 3. 74- 


S. P. Be- 7. Gthly, He may join the miſe in a writ of right in a ſpecial 

Do. Litt. 27. b. | es 

longing ts the inheritance lying in his hands, he may make out his title without calling in the rever- 

Goner. 2 New Abr. 269. | : 
S. P. by Doceridge. Roll. Rep. 179. cites 19 E. 3. 16. But by Coke, he cannot join the miſe 

upon the mere right. Ibid. cites 27 H. 6.11 Rep. 30. b. Lewis Bowles's caſe, cites abundance of 

caſes out of the old books. | 


-- P. For o 8. 7thly, In a præcipe brought by him, he ſhall nat name him- 
i. eure er te Self tenant for life. Co. Litt. 27. b. 

the Court that he is tenant in tail after poſſibility, the writ ſhall abate; per Coke and Doderidge. Roll. 
Rep. 179. cites 18 E. 3. 27. 11 Rep. $0. b. cites S. C. of 18 E. 3. 27. a. that feme brought 
cui in vita, quod clamat tenere ad vitam, and maintained it in her count by gift in ſpecial tail to her 
and her baron, and that her baron is dead without iſſue, and the writ abated, becauſe of the contrario- 
fity of the title, | 


S. 1 — 9. Sthly, In a præcipe brought againſt him, he Hall not be 
ms I. named barely tenant for life Co. Litt. 27. b. 
e Þy which he claims, was of an eſtate of inheritance, and not of an eſtate for life. 2 New 
Ts 269. k 
In quid juris clamat, the defendant pleaded, that be, tempore levationis note pradifia, war ſeiſed in 
fee of the gift of R. R. abſque hoc, quod igſe tempere levationis notæ ptædictæ bd tenementa pradifa, 
pro terming wite jug tantum, &c. And thereupon they were at ifſue ; and ir was found that he held 
them as lands entailed, after poſſibility of iſſue, &c. The Court reſolved for the defendant; becauſe it 
appears to the Court, that the defendant has an eſtate privileged from atturnment, to be made by him; 
and the inducement of the traverſe is not any cauſe of forfeiture. Wherefore it was adjudged for the 
defendant. Cro, Eliz. 671. pl. 29. Paſch. 41 Eliz. C. B. Veal v. Road. —— Noy, 74. Veale v. 
Reede, S. C. but ſays nothing of any judgment, but only that upon the queſtion for whom judgment 
ould be given upon this iſſue; Williams ſaid for the plaintiff, becauſe it is an eſtate privileged, and 
ought to have been pleaded in bar. 11 Rep. 80. b. in Lewis Bowles's caſe, cites S. C. as adjudged 
for the defendant, becauſe ſuch tenant ſhall not in judgment of law be included in writ or fine, &c. 
within the general allegaticn of a tenant for life.. C. cited Roll. Rep. 179. in caſe of Bowles 
v. Berrie, favs that in the quid juris clamat it was alleged that the defendant was leſſce for liſe at the 
time of the fine ievied, and adjudged for the defendant; for he was not any ſuch tenant as was compel - 
le to attorn in ſuch writ; but ſays, he that took the traverſe was not commended for taking ſuch a 
deſperate traverſe, notwithſtanding it was helped in this manner; for he was a tenant for life. Bur the 
book cites 29 E. . 1. b. that if it be alleged that one holds for life, it ſhall not be taken that he is 
tenant af. er poſſibility. 1 5 


10. And yet he has 4 other qualities, which are not agreeable te 
an ęſtate in tail, but to a bare leſſee for life. Co. Litt. 27. b. 
23. & 
3. U., Be 11. As, 1ſt, If he makes a foffinent in fee, this is @ forfeiture 


e ol his eſtate. Co. Litt, 28. a, 
ecſtena'ble eſt ue in him, he cannot transfer it to another, without the prejudice and diſneriſon of king 
jo remainder. 2 New Abr. 269. | 

* He in remainder may enter for alienation. Br. Aide, pl. 37. cites 7 H. 4. 10. and 39 E. 3. 
Br. Forfeiture, pl. 58. cites 45 E 3. 25. ——Þr. Entre Congeable, pl. 12. cites 8. C.——Br. Tail 
& Dones, pl. 17. cites 39 E. 3. 16. Roll. Rep. 179. Paſch. ; Jac. B. R. in caſe of Bowleg 


„ Berry, per Doderidgg J. cites 13 E. 2. Fitrh. Entre Congeable, 56. 13 H. 4. 30 E. 3. 16. ace 


| * U 1 76 ] | eordingly 


Cordingly, quod fuit conceſſum per Curiam. 


S8. P. Br. Taile & Dones, pl. 17. 


Taple after Pollibilitn, ct. 176 


11 Rep. 80. b. in Lewis Bowles's-caſe, cites 


45 E. co 22. 28 E. 3. 96. b. 27 Aſl. 60. 


12. 2dly, If an eſtate in fee, or in fee tail in reverſion or re- Bt. Eſtates, 


mainder deſcend, or come to this tenant, his Hate it drowned, * _> 
and the fee or fee tail executed. Co. Litt. 28. a. 18.—Roll, 
Rep. 179. 
S. P. per Doderidge, and cited 9 E. 4. 50 E. 3. 35. 7 H. 4. 23. Quod fuit conceſſum per Cole, 
and he cited the ſame books alſo. 11 Rep. 30. b. in Lewis Bowies's caſe, cites 32 E. 3. tits 


Age, 55 50 E. 3.4 9 E. 4. 17. b. 


13. 3dly, He in reverſſon or remainder ſhall be received upon 8 P. Br. 


| Aide, pl. 37. 
his default, as well as upon that of bare tenant for lite. Co. — WE. 


Litt. 28. a. | | 10. and 


E. 2. 
S. P. 11 Rep. 80. b. Lewis Bowles's caſe, 2 2 E. 2. 
Reſceit, 147. 41 E. 3. 12. 20 E. 3. Tit. Reſceit. 38 E. 3. 33. S. P. Roll. Rep. 179. 
per Doderidge J. cites 11 H. 6. 15. 10 Hf. 6. 1. Quad fuit conceſſum per Crooke and Haugh- 
ton; but Haughton ſaid, that this is by the expreſs words of the ſtatute of reſceits, which ſays 
(per donum) but ſaid, that if it had not been for the expreſs words, he doubted whether he ſhould be 


reccived, 


14. athly, An exchange between a bare tenant for life, and 5: f. .J. 


him, is good; for their eſtates in reſpect of their quantity are Roll. rey: 
equal, ſo as the difference ſtands in the quality, and not in the 279. — 11 


quantity of the eſtate. And as an eſtate tail was originally R- *. 


carved out of 2 fee- ſimple, ſo is the eſtate of this tenant out of an Bones 
eſtate in ſpecial tail. Co. Litt. 28. a. caſe, 

1 5. Tenant in tail recovers in aſſiſe, and after becomes tenant in Fitzh. dt. 
tail after poſſibility, &c. he ſhall have rediſſeiſin. Per Doderidge J. 4 H. 27. 


Roll. Rep. 179. in caſe of Bowles v. Berry. 2 
11 Rep. 87. 


2. in the 3d reſolution in Lewis Bowles's caſe; for it is the ſame franktenement as he had before, this 


being parcel of the eſtate · tail. — Co. Litt. 1 54. b. 


16. In ſome caſe a perſon who is net really and ſtrictly tenant in 
tail after poſſibility, ſhall have the privilege of ſuch tenant. As in 
the caſe of the wife in LEwis BowLEs's caſe, 11 Rep. $1. a. 


where an eſtate for life fell to her on her baron's death by reaſon 


of a prior limitation in their marriage ſettlement, and afterwards, 
by the death of the iſſue in ſpecial tail without iſſue, an eſtate of 


. tenancy in tail after poſſibility would have fallen to her by means 


of a ſubſequent limitation in the ſame ſettlement (viz. in default 
of iſſue male of their 2 bodies, then to the heirs of the bodies 
of the baron and feme); but ſhe being in of the eſtate for life, 
and that eſtate being equal in quantity with the tenancy in 
tail after poſſibility, and conſequently could not merge in it, 
and ſo could not be tenant in tail after poſſibility, beſides, 
that ſuch eſtate is always a reſidue of an eſtate tail, and muſt 
happen by the act of God, as by death, and not by limita- 
tion of the party, yet it was reſolved that now after ſuch 
iſſue's death ſhe thall have the privilege of ſuch tenant, by 
reaſon of the inheritance which was once in her, See the 


eaſe at (I) pl 5 a ms 


f 
9 
| 
f 
| 
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For more of Tayle in general, ſee Deviſe, Eſtates, Fines, 
Forteirure, Formedon, Wortd'aaceitor, Recovery 
Tommon, Remainder, and other proper titles. 


Tender. 


(A) MNeeeffary in what Caſes, 


1. . a man be b:und to pay rent-ſervice, or rent=charge, there he 
need not to tender it; but it ſuſſices to be ready upon 
the land ; quod non negatur. Br. Tender, pl. 22. cites 14 E. 4. 4. 

2. But annuity ought to be tendered, to ſave the obligation. 
Br. Tender, pl. 22. cites 14 E. 4. 4. 

3. Per Anderſon, Ch. J. there is a difference where the li- 
gation precedes the duty, which accrues by a matter ſubſequent, 
and where the duty precedes the obligation, which was made for the 
further aſſurance of the duty. In the firſt cafe a tender muſt be 
pleaded, and cites 14 E. 4. 4. where A. was bound to B. that 


| whereas he had granted a rent-charge 3 now if B. ſhould enjoy 


the ſaid rent, according to the faid grant, that then, &c. he needs 
not plead any tender, becauſe the rent is not payable in other man- 


ner than it was before. Contrary if the condition had been for 


payment of the money, or annuityz and of that opinion was the 
hots Court. Le. 71. pl. 95. Mich. 29 & 3o Eliz. C. B. in cafe 


of Bret v. Audar, alias Andrews. 


4. A tender is not neceſſary in any caſes, but where there is a 


penalty. Per Holt Ch. J. Comb. 334. Trin. 7 W. 3. B. R. in 


Caſe of Broome v. Pine. 


This caſe is 


P. 81. b. pl. 
67. Barring- 
ton v. Potter. 


(B) Good. In reſpect of the Thing tendered. 
I. AFTER the fall and embaſement of money in 5 E. 6. debt 


was brought againſt executor of leſſee for years, for rent- 

arrear for 2 years at Mich, 2 E. 6. at which time the /illings, 
swhich at the time of the afticn brought were decried to 6d. were cur- 
rent at 12d. The defendant pleaded tender of the rent at the 
days when it was due, in peciis monetæ Angliz vocat ſhillings ; 
and faid, that every ſhilling at the time of the tender was payable 
for 12d. but that the plaintiF nor any for him was ready to re- 
cee 


Tender. 


ceive it. And concludes, that he is uncore priſt to pay the ar- 
rears in dictis peciis vocat ſhillings, ſecundum ratam, &c. The 
plaintiff demurred ; but afterwards accepted the money ſecundum 
ratam prædictam, without coſts or damages. Day, Rep. 27. in 
the caſe of mixed moneys, cites D. 81. 6 & 7 E. 6. 

2. In debt upon bond for payment of 24 1. at 2 ſeveral days, the 
defendant pleaded, that at the.day and place limited for payment, 
there abus current certain money called pollards, in lieu of flerling, &c. 
and that defendant, at the firit day of payment, tendered the 
moiety of the debt in the money called pollards, which the plain- 
tiff refuſed; and that he is uncore prilt, &c. and offers it in 
court. And becauſe the plaintiff did not deny it, it was awarded, 
that he recover one moiety in * pollards, and the other in pure 
ſterling money, Dav. Rep. in the caſe of mixed moneys, cites 


it adjudged 29 E. 1. and reported by Dyer, 7 E. 6. 82. b. 


_ 3. The mortgagor was bound to pay 2501. of lawful money of 
England, on a certain day and place, and he tendered money ac- 
cordingly; but becauſe ere was 5, s. in Spamſh money, and two 
Foreign pieces of gold called double piſtolets, the mortgagee re- 
fuſed to take it. Adjudged, that Spanith filver was lawful 
money of England, being made ſo by proclamation ; and that the 
king, by his abſolute prerogative, may make foreign coin lawful 


money of England. 5 Rep. 114. Trin. 43 Eliz. C. B. Wade's 


caſe, | 

4. Queen Elizabeth made a large quantity of mixed money in 
the Tower of London, and /ent it into Ireland to pay the army 
there; with a proclamation, dated 24 May, 43d of her reign, that 
the ſaid money ſhould be lawful and current in that kingdom, and 
accepted and received as ſuch; and that they who refuſed it 
ſhould be punifhed for a contempt, And by the ſame proclamation 
the put down, from the 1oth of June next, all other coins current 
there. A merchant in Ireland had bought goods of G. in Lon- 
don, and was bound to G. in a bond of 2001, conditioned to pay 
to the ſaid G. 100 l. ſterling in Ireland on a certain day, which 
happened after the proclamation ; at which day the obligor 
tendered the 100 l. in mixed money. Reſolved, that the ten- 
der was good, Dav, Rep. 18. Trin. 2 Jac. the cafe of mixed 
money. = | 

5. If a man be obliged to pay 100 J. French crowns, yet he may 
tender all in Engliſh money. Per Jones J. Lat. 84. in caſe of 
Ward v. Ridgwin. | 


6. Our law takes notice of guineas, and they are current here 
for 20s. for before guineas were coined there was a 208. piece 
of gold, which by proclamation was raiſed to 218. 4 d. where- 
upon guineas were coined at Is. 4d. leſs. And provided any 
piece Las the king's amp, and be coined at the mint, it ſhall be 
current without proclamation, in proportion to its value. And 


in indebitatus aſſumpſit the plaintiff need not ſet forth they were 
| guincas 
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This is at 
D. 82. a. b. 
pl. 69. Hill. 
6 & 7 E. 6. 
cites a book 
in the cuſ- 
tody of Lord 
Mountaguez 
but ſays it is 
not in his 
own book of 
pleas of the 
ſame year. 
Pong v. 
Lindley & al. 


L173 


Palm, 4907» 
S. C. & per 
Jones; ſo he 
may e con- 
verſo. 


2 Salk, 446. 
S. C. 


| 
| 
| 
| 
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Tender, 
guineas which defendant received, but ſo much money received 
to his uſe. Per Holt Ch. J. Comb. 387. Mich. 8 W. 3. B. R. 
Dickſon v. Willowes. ; : 
7. Tender of a bank note is not ſtrictly a legal tender; but it 
| being proved, that the plaintiff offered to turn it into money, it then 


became a good tender. Abr. Equ. Caſes, 319. Hill. 1729. 
Auſten v. Executors of Sir William Dodwell. 


* (D). | (c) Good. By whom. 


1. TENDER [of rent-ſervice] to the lord, by one who has only a 
leaſe for term of years, is not good. Br. Tender, pl. 2. 
- eites 2-H. 6. 1. Brooke fays, it ſeems it 13 not good at this 
see day, after the ſtatute “ of 21 H. 8. any more than before. | 
. 2. In replevin, payment by one fointenant is good for all, and 
| againſt all, as ſeifin of rent obtained. Contra of attornment by 
the one. Br. Tender, pl. 16. cites 39 H. 6. 2, 3. 
3. If a man grants an annuity till the defendant be promoted to a 
benefice by R. the grantor, the tender of the benefice ſhall be by R. 
and nat by his ſucceſſor ; for the caſe was by prior and covent, 
Se, Br. Tender, pl. 15. cites 14 H. 7. 31. & 15 H. 7. 1. 
L 179 4. Where a herd of parliament is impleaded by ceſſavit, if he will 
tender the arrears, he ſhall tender them in proper perſon; ſo of all 
other tenants in ceſſavit. Br. Tender, pl. 29. cites 15 H. 7. 9. 
ny * 5. If a feafment be on condition that feoffee pay 201. at Michael- 
o. 4 — in mas to the fcoffor, otherwiſe that feoffor ſhall re-enter, and zoffze 
Engleficld's before the day enfeaft F. S. in this caſe a tender 9 the feoffee or 
. IS. at Michaelmas is good, and upon refuſal the condition is 
. gone. For the firſt feoffee was privy to the condition, and the 2d 
in S. C.— in eſtate, and in judgment of law has an eſtate and intereſt in the 


— 170 - condition for the ſalvation of his tenancy. Litt. ſ. 336. 
ae of Chapman v. Dalton. — And 5 Rep. 96. b. in Goodale's caſe. _——S. C. cited per Sir Jofeph 
Jekyl. z0 Mod. 420, in caſe of Marks v. Marks. | J 


6. If a feoffment be made upon condition, that if the feoffor pay 

ſuch a ſum 2 the feoffee, then the feoffor and his heirs may enter; 

If the feoffee dies before the payment, and the heir will tender to the 

feoffee the money, ſuch tender is void, becauſe the time, within 

which this ought to be done, is paſt ; for when the condition is, 

that if the feoffor pay the money to the feoffee, &c. this is as 

much as to ſay, as if the feoffor during his life pay the money to 

the feoffee, &c. and when the feoffor dies, then the time of the 

tender is paſt. But otherwiſe, where a day of payment is limited, 

and the feoffor dies before the day, then may the heir tender the 

+ See manch, as is aforeſaid ; for that the 4 time of the tender was not 
Marks, paſt by the death of the feoffor. Alfo it ſeems, that in ſuch 
| caſe where the feoffor dies before the day of payment, if the exe- 
cutors of the feoffor tender the money to theefeoffee at the day of 
payment, this tender is gaod enough; and if the feoffee refuſe 

| it 


Tender. 
it, the heirs of the feoffor may enter, &c. becauſe the executors 
repreſent the perſon of their teſtator, &c. Litt. ſ. 337. 

7. If a man bring an action of zreſpaſs for taking away his 
beats or other goods, there tender of ſuthcient amends before the 
action brought ig no bar, becauſe he that tendered the amends 
ig not the owner of the goods, but a treſpaſſer, whom the law fa- 
yours not. 2 Inſt. 107. = | 

8. A leaſe for years was made upon condition to be void by the 
tender of 6d. to the leſſee by him in reverſion ; the leſſee entered and 
was diſſeiſed by another; the queſtion was, whether the tender of 
the 6d. to avoid the leaſe might now be made by the reverſioner after 
the diſſeiſin. The whole Court was of opinion that it might; for 
this payment is a collateral thing. And judgment accordingly. 
Bulſt. 118. Paſch. 9 Jac. Platt v. Sleep. 

9. A. had iflue 3 ſons; B. his eldeſt, who died in his life-time 
leaving a daughter, and C. and D. A. deviſes lands to his wife for 
life, and after her death to D. and his heirs, provided, that C. 
do, within 3 months after the death 7 the wife, pay to D. the ſum 
of 500 J. then the lands to remain to C. and his heirs. C. died in the 
life-time of the wife, leaving N. his heir. D. enters within 3 months 
after the wife's death. N. brought a bill to have @ conveyance on pay- 
ment of the 5001. The principal point was, whether this 5001, 
being to be paid within a limited time by C. and he dying within 
that time, the heir at /awv of C. who was not heir at law of A. 
could now on payment make a title ? 'The counſel tor the plain- 
tiff, among other things, inſiſted on Co. Litt. ſ. 134. and Coke's 
comment thereupon; to which it was anſwered on the other fide, 
that the caſe there was but in nature of a mortgage; that it was 
to relieve againſt a forfeiture by non-payment of the money at the 
day, which may be good, even at law, much more in this court; 
that there was a wide difference between a condition precedent, 
and a condition ſubſequent; that that was a condition ſubſequent, 
and for the reveſting of the eſtate, and the condition deſcended 
* on the heir, and conſequently might be performed by him, 
though not named ; that this was a condition precedent, and for 
the new creation of an eſtate in a perſon who had no right or 
title before, and was not heir at law; that this was perſonal in 
C. that he had not jus in re, nor ad rem, and could neither have 
deviſed, releaſed, or extinguiſhed this condition; that it was a 
bare poſſibility, and he dying before it was performed, his heir 
could not make it good. But the Maſter of the Rolls denied this 
to be a condition, becauſe ſuch is only to be performed by the 
party making it or his heirs; whereas this is to be performed b 
a 3d perſon. Nor is it in nature of a remainder to C. the deviſe 
to D. being not in tail, but in fee, and a remainder can be only 
after a tail or leſs eſtate z ſo that his is an executory deviſe, or may 
be called a poſſibility in the largeſt extent of the word, but is not ſtriftly 
ſuch; tor nothing was veſted in C. which he could either grant or 
releaſe, nor did any thing deſcend to his heir: that (heirs) in this 
caſe were not named to take by purchaſe, but by deſcent z and 
the naming them was to denote the quantity of the eſtate, and 
en tu 4 | Was 


Cro. J. 27 
pl. 4 « l S. 
accordingly. N 


* 
10 Mod. 419 
to 426. N 
Mich. 5 
Geo, 1 

S. C. de- 
creed for 
plaintiff 

the my 
Chancellor, 
aſifted by 
Sir Joſeph 
Jekyll Maſ- 
ter of the 
Rolls, who 
obſerved, 
that this was 
upon the 
caſe of a 
will, where 
the law has 
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the greateſt 
latitude of 
conftruc- 
tion, in ſup- 
port of the 
intention 
the teſtator; 
that nobody 
can doubt 
but the teſ- 
tator's in- 
tention was. 
to give the 
land only 

in the na. 
ture of & _ 
ſecurity for 
00 I. and 
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that though 
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C. and his was to take and not to give them any eſtate originally; and cited. 
heirs ſhall , 'S 7 

yet that is 10 Rep. Lampett's cafe, and Pl. C. Brett v. Rigden. But it was 
only a plain argued, that the poſſibility of performing this condition was an 

ECTS.” e CP 5 g 

3 in intereſt, or right, or ſcintilla juris, which veſted in C. himſelf, 
which is a and that he ſurvived A. and ſo this differed from Brett and Rig- 
conveyance den's caſe; and conſequently ſuch right, poſſibility, or intereſt, 
. u deſcended to his heir, and might be performed by him, as before 
© bernie the ſtatute de donis the poſſibility of reverter deſcended to the 
when a man Heirs of the donor. The Maſter of the Rolls looking on this as a 


is inope con- 
fGlii, and 


cale of ſome difficulty, appointed it to be ſpoke to again when the 
court is full. Afterwards, in Mich. term, 5 Geo. 1. it was de- 


therefore al- 

lows great creed by Ld. Chancellor and Maſter of the Rolls for the plaintiff 
"4 ty upon Litt. 1. * 334, 335, 336, and 337. Co. Litt. 205. &c. 
confiruc- And they ſaid, that though a condition was not in ſtrictneſs of 
tion; that Jaw deviſeable, yet ſince the ſtatute of uſes, the deviſee may take 
- Mw. benefit of it by an equitable conſtruction of the ſtatute; and that C. 
ment to D. might have releaſed or extinguiſhed his right. Chan. Prec. 486, 


eee r niger 0 v7 1 1 nn 2h 
\ * 
. 


upon cordi- Paſch. 1718. Marks v. Marks. 
dition, that 8 
if the teſtator ſhould pay ſo much money to D. then C. ſhould have fee, this is a condition, the right of 


performing which deſcends to the heir of the teſtator, and the heir would be at liberty to take advantage 


of it; for the limitation of the fee over to C. would be yoid, by a particular maxim of the common law, 


_ which will not allow a fee to be limited upon a fee, or by that other maxim, which excludes a ftranger 
. from taking advantage of a condition; that the teſtator gives the land to D. redeemable upon the pay- 


ment of 5col. and he gives the equity of redemption to C. C. therefore ſeemed to him to have an 
equity of redemption, that rem ains open to him in a court of equity, as well after the time limited, as he- 
fore, That indeed there might have been a difference between this caſe and the caſe of a common mort- 
gage, where, though when the day is paſt, and fo the legal eſtate is abſolutely veſted in the mortgagee, yet 
In equity a right to redeem remains, bad C. been to come here for relief againſt the heir at law: but this is 
not the caſe; for he comes for relief agzinſt a third perſon, who had the eftate veſted in him for no other 
purpoſe but to make the eftate redeemable ; that payment of a ſmall trifling ſum may be confidered rather 
as a ceremony than a valuable conſideration. And this he took to be the ground upon which the two 
zadges went, who in the caſe of Syz1xG arp Cx5ar held the payment of the 108. to be a per ſonal act; 
for when the ſum comes to be conſiderable, as here it is 500 l. the payment of it is never eſteemed a per- 
ſonal act; and this appears throughout ExGLEFIEL D's caſe in the th report; that the caſe of the feoff - 
ment in the ſection of Littleton, is parallel in all reſpects to-the preſent caſe; parallel as to the condition, 
as to the performance, as to the effect of the performance, and differs only as to the perſon who is tb take 
advantage of the performance of it. And this is ſupplied by the ſtatute of wills, which gives the 3d 
perſon as good a title to take advantage of it, as the feoffor had by the common law. 

I have likewiſe a MS. report of this caſe, agreeable to the books above-mentioned ; and there Ld. C. Par- 
ker fad, that if the heir of C. pays, C. pays to all the purpoſes of the will, by his wepreſentative; that 
certainly it is not neceſſary that the eftate ſhould veſt in C. in order to deſcend to his heir; that the ground 
of Wood's caſe, { which had been cited, and is in SHzLLY's caſe, 1 Rep. 90. a.] was, that a right 
veſted and deſcended, but here the condition is, ſubſequent in reſpe& to D. and precedent to the veſting 
C. 's eſtate, and not ſo properly to defeat the eſtate of D. as to veſt it in C. and þ as to this the caſe of 
Woop is exactly the ſame ; and the only difference between them is, that in Wood's caſe the condition 
was for the bene fit of the covenantee and his heirs, but here for a 3d perſon ; that there the old eſtate is 
taken, but here C. takes a new one; but that this is a difference only in ſound, and here it is upon the 
operation of a will, and each party has the benefit intended him; if the eſtate had defcended to the heir at 
law, C.'s condition would have been precedent, but here the eſtate being given to D. the condition is ſub- 
ſequent; be it the one or the other, if it is pertormed it is all one, and the heir's payment is a good pay- 
ment. The advantage was veſted in C. which be mi ht have releaſed or extinguiſhed, but not having 
done ſo, his heir has it. N. B. It appears by the printed reports of this caſe, and likewiſe by the MS, 
report, that the reaſon why this, being a point purely at law, was brought into equity, was, that D. had ſo 
mortgaged and incumbered the eftate by a marriage ſettlement on his wife, that the plaintiff prayed relief, 
and the direction of the Court, to whom he ſhould make a tender of the money. And Ld. Chancellor (as 
my MS. report has it) ſaid, it was proper for the plaintiff to come here for relief, becauſe of the uncertainty 
to whom the money ſhould be paid ; that perbaps, a payment to D. would have been a good payment, ac- 
cording to the will; but it is a queſtion if it had been ſecure againſt the mortgages and ſettlements of D. 
That the decree muſt be in nature of a redemption ; that the money muſt be paid to the maſter, to be 
laid out in a purchaſe of land to be ſettled to the uſes of D.'s marriage ſettlement, and the pcefits in the 
mean time, during D. s life, to be paid to his mortgagee, according to their priority, 

See Mortgage (N) pl. 1. | | 
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Tender. 


(D) Good. To whom. 
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I. IF the conuſee upon a flatute merchant makes aſſignment after that Tender muſt 


he has had execution of the land by the ſtatute, 
der of the money ſhall be made to the aſſignee, quod nota; and 


then the ten- be to the 
conuſce of a 
ftatute, and 


quzre, if it be not good to the conuſee himſelf. Br. Tender, not to the 


pl. 38. cites 15 E. 3. & Fitzh. Reſponder, 1. 


aſſignee. Per 
Hale Ch. J. 


Vent. 211. Paſch. 24 Car. 2. B. R. Anon. 


2. Tender to the aſſignee of the feoffee, upon defeaſance of a re- 
leaſe of right was pleaded; and quære of it. Br. Tender, pl. 17. 
cites x7 AW 2. - | 

3. Where the defendant in debt will tender the money to the ſheriff 
in pais, or in pracipe quod reddat will offer to render the land in pair 
to the demandant, yet the fheriff ſhall not ceaſe to make the ſummons, 
or ſerve the proceſs for if ſuch render may be good againſt the 
will of the parties, then the plaintiff or demandant ſhall loſe his 
damages, which is not reaſon. Per Thirning. Br. Tender, pl. g. 
cites 11 H. 6. 62. 

4. If obligee aſſigns A. to receive the money at the day and 
place limited in the bond, a tender zo 4. is ſuthcient. Mo. 37. 
pl. 120. Trin. 4 Eliz. Anon. | 

5. But where the condition is to pay money to a ſtranger, the pay- 
ment be made at the peril of the obligor. Mo. 37. pl. 120. 
Anon. | 

6. Rent was reſerved payable at Lady-day or a month after ; 
tender at the houſe of leflor, and payment there 1 the daughter- 
:n-law of lefſor ¶ who had formerly received the rent by order of teffor } 
between Lady-day and the month after, is no good tender, be- 
cauſe before the month end leſſor could not. diſtrain or have debt 
for the rent. But where the reſervation is at Lady-day, and the 
month after is given only for ſaving a re-entry, there ſuch tender 
was held good by Wray Ch. J. 2 Le. 1 30. pl. 173. Hill. 28 Eliz. 
B. R. Crop v. Hambledon. 


Br. Conde 


tions, -pl. 


103. S. C. 


Mo. 223. pl. 
363. 8. E. 
reports the 
tender to 

his perſon. 
—— Godb. 
38. pl. 43» 
Croppes's 
caſe S. C. 
reports it 
tendered to 
the daugh- 
ter-in-law, 


and they ſuppoſed leffor's refuſal to be trickiſhz and judgment againſt him.—Cro. E. 48. S. C. re- 
ports that the 2 firſt payments were te the ſervant, a 3d payment to the leſſor, a ath payment to the 


ſame ſervant, who within the 20.days tendered it to the leſſor; per Cur. 
at any time within the month, is good; and the tender 
time, and all one as if leiſlee had tendered it. 


The tender out of the land, 
by the ſervant wwas as ſervant of the Ie for that 


7. A. Was chliged to B. to the uſe of C. 10 deliver a cheft to C. L 182 J 


ho refuſed to receive it upon the tender at the day; the obliga- 
tion was ſaved, becauſe the obligation was to the uſe of C. for he 
ſhall not take advantage of his own at. Cited by Glanvile, 
Cro. Eliz. 755. pl. 16. Paſch. 42 Eliz. in C. B. in caſe of Huiſh 
v. Philips, as adjudged between Carne and Savery. 

8. Audita querela by H. ſet forth, that he was bound in a fla- 
tute of 60ol. to P. the defendant, to the uſe of J. B. with a defeaſance, 
that if he paid ſuch ſums at ſuch ſeveral days to J. B. it ſhould be 


void 


Upon error 
brought of 
this judg- 
ment, it was 


— — 


— Sg 


182 Tender. 
refolved, void, and that af every of the ſaid days and places, he was paratus to 
3 pay the ſaid ſums, and obtulit them; and that J. B. was not there. 
to The defendant pleaded, that ſuch a day J. B. was at the place, &c, 
* therecog- and demanded the ſum, and neither the plaintiff, nor any for him, were 

it bang ver there to pay it, abſque hoc ; that the plaintiff obtulit the ſaid ſum at 

averred to be the ſaid day. Upon demurrer, it was inſiſted for defendant, that 

| _— on this matter an audita querela lies not; becauſe J. B. is a ftran= - 

ought at his ger to the ſtatute; and though the plaintiff tendered to a ſtranger 
| | peril tobe who refuſed, yet the recognizance is forfeited ; for he muſt, at 
| |: — ar the his peril, procure the ſtranger to accept it, when the act is to be 
#} ay tore. done by a ſtranger. But all the Court held, that the tender was 

ee it; a ſufficient — the defeaſance being made to the uſe of 
— — J. B. but had he been a mere ſtranger, and not to have any bene- 
nizance l fit thereof, it would be otherwiſe. Cro. E. 755. pl. 18. Paſch. 
— 42 Eliz. C. B. Huith v. Philips. Ee SEE | 
| the other does not tender it. Judgment was affirmed. Cro. J. 13. pl. 17. Paſch. 1 Jac. B. R. 
37 Philips v. Rice Hugre, It was not any duty in J. B. but it is as @ penalty inflited upon H. that 
EZ [ ke hould pay to J. B. and ſo being a collateral duty, payable only to J. B. a ſtranger, J. B. ought to 
| 1 rr H. is not conſtrained to exceed the words of the 
defeaſance. To . „38. S. Co KR. | 
| | ® It ſeems, by Yew. ut — that the — of defendant was, that H. (the plaintiff) non obtulic 
. every of the ſaid days, &c. pro placito dicit quod J. B. dicit, which the book ſays is as if P. (the 
} had told a tale out of I. B. s mouth. x 
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. 9. A mortgagee after ſettling an account with B. the mort- 
; or, and time agreed upon for diſcharging the mortgage died, 
1 ving 4 executors in truſt for his daughter ; B. on the day ten- 


. !!! LP red eas — 


1 dered the money to one of the executors, who refuſed to accept the 
F | tender, neither of them having proved the will; then B. made a like 
3 tender to another of the executors, who refuſed likewiſe giving 
the ſame reaſon. Decreed, that this was a good tender, and that 

| any or either of the executors might have given a good diſcharge 
24 | ore probate, eſpecially when, as appeared in the caſe, they 
31 afterwards proved the will, and ſo were executors ab initio; and 

; the infant heir at law was to convey the inheritance deſcended to 
| | her according to the act 7 Arne, for obliging infant truſtees to 
| | allgn and convey. Hill. 1729, at Ld. Chancellor's. Abr. Equ, 
Caſes, 318. Auſtin y. Executors of Six Wm. Dodwell. 


| [| - (E) Good. How. 


| I. (CONDITION was, that the feoffee ſhall render certain tynn at 
| | E fuch a dey, and he tendered and the other refuſed. The 
TH queſtion was, whether he ſhall tender the price as ir was at the 
1 time of the payment, or as it is now? &c. Br. Conditions, pl. 113. 
223 cites 30 AM. 11. „ | 

1 S. P. r. 2. It was agreed in avowry, that where the lord diſtrains for 2 


— pl. rent days arrear, and the tenant offers the one, the lord is bound to 


iR.3- receive it, and if he diſtrains he does a tort. Br. Tender, pl, 2. 
cites 2 H. 6. 1. s 15 


: 15 + a 


a . 


En = HH MAT. 
3. But if he diſtrains for the rent of one day, and tenant offers 2 — 1 


part of it, the lord is not bound to receive it, but he may diſtrain. 3 
Note the diverſity. Br. Tender, pl. 2. cites 2 H. 6. 1. 1 * * 
25 2 of | 


part of the debt. Br, Tender, pl. 39+ cites 1 R. 3. — if be accepts fart after judgment, he can- 


2 ” Fe 


not demand the reſt. Br. Tender, pl. 39. cites 1 R. 3. . 
4. The feoffee may tender the money in purſes or * bags, wuith- iy —＋ ir 
out ſhewwing or telling the ſane ; for he does that which he ought, „is ſo much 


viz. to bring the money in purſes or bags, which is the uſual man- — in 
em to 


ner to carry money in, and then it is the part of the party, that tisfy the 


is to receive it, to put it out and tell it. Co. Litt. 208. a. debt; and 
| FER | : if there is 
any bad money in the bags, and the mortgagee accepts it, the mortgagor is not bound to change it. 


5 Rep. 115. War's caſe, and ſaid there to have been ſo reſolved in WINTER's caſe, and in the caſe 
of VAN E v. STuDLEey, who put the money into his purſe, and after took it out and told it over 


again, and found counterfeit pieces. 5 
So where he brought in a bag, and caſt it on the table before the obligee, it was held good, Noy, 67. 


Flower's caſe. : 
But where mortgagor came at the day and place, and ſaid to the mortgagee, Here I am ready to pay 


ven the 2001. and yet held it all the time on his arm in bags, it was adjudged no tender; for it might 
be counters or baſe money for any thing appeared; and per Anderſon, it is no good tender to lay, I am 


ready, &. Noy, 74. Suckling v. Coney. 


5. Mortgage by A. to B. for 4501. payable at a day and place on 3 
certain, C. prevailed upon B. at the day to take the money at C. s is only . 
houſe, and the money was told and delivered in bags to B. but dif- very ort 
ferences ariſing between A. and B. C. ſaid if they would not note of i. 
agree they ſhould not have his money. Per Cur. this was no 
ſufficient tender; whereupon A. requeſted: C. that he might have 

the money to carry to the 1aid porch of the faid pariſh church, 
Who was contented, and there B. came to receive it, and A, 
would not-pay it. It was moved, that this was a good payment 
to diſcharge the mortgage ; for the money was told in the houſe 
of C. and B. there put it up into bags; and the ſame is a good 
payment and receipt. But it was anſwered, that this is no pay- 
ment; for it was not the money of A. but of C. as appears by 
the words of C. (ſcil.) if they could not agree, they ſhould not 
have his money; alſo A. requeſted C. that he might have the mo- 
ney to carry to the porth of the pariſh-church aforeſaid, by which 
it appears that it was not A.'s money. And for that cauſe it was 
alſo the opinion of the Court, that the ſame was not any ſuffi- 
cient tender. 2 Le. 213. pl. 268. Trin. 31 Eliz. B. R. Winter 
v. Loveday. | | | 

6. If a man tenders more than he ought to pay, it is good enough, 
and the other ought to accept ſo much thereof as is due to him. 
In 3d reſolution, 5 Rep. 115. a. Trin. 43 Eliz. in C. B. Wade's | 
caſe. | | 
7. A man cannot make a tender, unleſs he ſhes for what pure 
poſe he makes ſuch tender; per Doderidge J. Lat. 70. in caſe of 
Warner v. Harding. | 3 

8. If a 3d perſon puts the ring (or other thing to be tendered } 
into the hands of the perſon to whom the tender is t9 be made, and at 
the ſame time declares for what the other tenders the ring, it is 
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193 | CE. Tender. = 
good; per Doderidge, to which Crew CH. J. agreed. Lat 109. 


in caſe of Wardner v. Hardu in. | . 

9. The defendant agreed to pay 1500). to the plaintiff, upon his 
affrening a judgment. Ld. C. Macclesfield declared, that where 
there are no words to determine the priority of the acts, a middle 
way is to be choſen. The party is nt obliged to make an abſolute 
tender of the money firſt, but by ſuch words as theſe, I tender you 
the money fo as yo! make an aſſignment. 2 Barnard. Rep. in B. R. 
398. Trin. 6 Geo. 2. in caſe of Anvert v. Ennover, cites it as 

Trin. 13 Ann. the caſe of Turner v. Goodwyn. | 
L 184 1 10. An account was ſettled between B. mortgagor and A. 
mortgagee of what would be due at ſuch a time, when the 
money was agreed to be paid and received, and the fum was 
agreed to be 4479. At the day fixed B. tendered a bank bill of 
4500. to C. the executar of the mortgagee, to take thereout what 
, was then due for principal aud intergi. C. refuſed to accept the 
tender, whereupon B. aſked C. if he objected to the legality of the 
tender, being in a bank bill, and not in money, and that if he did 
be would preſently turn it into money. Lord Chancellor held that 
this tender of a bank note was not ſtrictly legal; but ſince it was 
proved that B. offered to turn it into money, it became thereby a 
good tender. Abr. Equ. Cafes, 318. Hill. 1729. Auſtin v. Exe- 

cutors of Sir Wm. Dodwell. . 


* 


ef 


(F) Place. At vat Place it may, or ought to be. 


I. FENDER of homage in a foreign county, in which the land 
does not lie, is a good tender. Br. Tender, pl. 30. cites 
| 21 Aſſ. 14. . | 
Put in dit 2. Tender of rent is ſufficient upon the land, and the other can- 
5 * e. not diſtrain. Br. Tender, pl. 18. cites 30 Aff. 38. 
alen of the rent »fon the land, and refuſal by the plaintiff, is no plea, Br. Tender, pl. 22. cites 
14 E. 4. 4.— Contra in averory for the ſame rent, Ibid. | 


N 3. If a man Holds lands in the county of Di by 3 d. rent, of which 
5 the the lord has been ſciſed time out of mind at S. in another county, if the 
ford bad dif- lord diftrains upon the land, and the tengnt tenders the rent upon the 
trzincd "44 land, this. is a good tender, and he ſhall not be compelled to go 
21 r foreign county where, &c. to tender it there. Br. Tender, 
2 pl. 31. cites 30 Aſſ. 38. | 
guard, or 
for Lomage, what tender ſhall be made there, See Br. Tender, pl. 31. And 30 A, 38. 


| 4. Where rent is riſerved upon a leaſe for life, rendering rent at 

* . Eaſter, and for default of payment a penalty of 10l. if the tenant 

tenders the rent to the leſſor, or is ready to pay upon the land, this ſhall 

excuſe the penalty. Br. Tender, pl. 11. cites 22 H. 6. 57. per 
Newton, | 9% | 

. If a Pg: raj in fee be made, reſerving a yearly rent, and for 

default of payment a re-entry, &c. the tenant needeth not to ten- 

der the - but «por the land, becauſe this is a rent ifſuing out 


of 


* 


Tender. V 


of the land, which is a rent ſeck x for if the feoffor be ſeiſed 


* 


* 


* 
* 


(G) No Place being limited. In what Caſes it muſt 


* 


1 22 H. 6. 57. 


Contra in rhe firſt caſe. Br. Fender, pl. 20. cites 6 E. 6. 
22. 1 


once of this rent, and after cometh upon the land, &c. and the 
rent is denied him, he may have an af/i/e of novel diſſciſin: for 
though he may enter for the condition broken, yet he may either 
relinquiſh his entry, or have an aſſiſe. Litt. ſ. 341. 

6. If the feoffee comes to the feoffor at any place, upon any part 
of 


at 4. moſt notorious place, nor at the laſt inſtant, the feoffor is 
bound to receive it, or elſe he ſhall not take any advantage of any 
demand of rent for that day. Co. Litt. 202. a. 

7. Tender being zo be made af a certain place, cannot properly be 
made any where elſe; per Cur. Freem. Rep. 149. pl. 169. 
Paſch. 1674. in caſe of Marſhall v. Wiſdale. Fg 


* 


be to the Perſon. 


I. WHERE a place certain is limited, and he tenders there, it 
"is ſufficient, though -none be there to receive it, by 
ſome, and ſo is Littleton, - But where no place is limited, he ſhall 
tender to the perſon, or upon the tenements. Contrary upon the 
tenements by Littleton, upon mortgage; and payment elſewhere, 
where the party receives it, is good. Br. Conditions, pl. 103. 
cites 17 Aſſ. 2. p 
2. In debt of 201. the plaintiff declared upon indenture made of u 
leaſe for term of years to the defendant, rendering 101. rent at Eaſier, 
and other covenants, and ſhewed what, &c. ex utraque parte, and 
ad omnes conventiones prædict. perimplendas, each of them for his part 
bound themſelves to the,other in 201. and that the defendant did not 
pay the 10 l. at Eaſter laſt, and therefore he demanded the 291. 
The defendant pleaded, that at Eaſter, &c. he was all the day upon 
the land, ready to pay the ipl. and none came of the part of the plain- 
tiff to receive, &c. And per Newton, Aſhton, and Port. in debt 
upon a leaſe for term of years, tender upon the land is a god plea in 
excuſe of damages : but where a collateral ſurety is found by anather 
deed, or the party binds himſelf by obligation to pay it at the day in the 
indenture, this does not depend upon the leaſe, therefore there he 
ought to inquire him out where he is, and to tender payment to 
him. But in this caſe where it is in the indenture of leaſe, 
this refers to the payment in the indentute of leaſe, which is 
to be made upon the land, and therefore a good plea; quod 
nota, diverſity where it is by the indenture of leaſe, and where it 
is by another indenture or obligation. Br. Tender, pl. 11. cites 


„ 


&c. there tender upon the land ſuffices, becauſe here the payment is of the nature vf the 


3. Some ſay, if the fegfor upon condition be upon 


ready to pay, at the day ſet, and the foffee is not then there, the 
; „ 


feoffor 


* 


3 


the ground at the day of payment, and offers his rent, though not 


2 84 


= 


- 


[ 285 ]. 


Br. Tender, 
pl. 17. cites 
S. C. 


- 


Br. Dette, 


pl. 702. cites 


22 H. 6. 5 
— If a man 
leaſes for 
years, rene . 
derins rent 
ar M..hael- 
mas, and 
other cove - 
rants, if he 
be bound in 
an obligation 
to pay the 
rent brectige 
ly, previ 
thall ſeek. + 
the leflor. 
Br. Tenver, 
pl. 20. cites 
6 E. . 
Br. Tender, 


pl. Its Cites rs 


8. Co 


But if he be 


bound to 
perform the * 


covenants, 


rent reſer ved. 
Br. Tender, pl. 11. Cites S. Co a 


the land It has been 


oftentimes 


reſolved, - 


185 its Tender. 


* | 3. * 
that ſeeing feoffor is quit, and excuſed of the payment, for that no de- 


man mags fault is in him. But ſome think that the law is contrary, and 


groſs, and that he is bound to ſeek the ferffer, if he be in England. As if 
collateral to a man be bound in 20 l. upon condition 7 pay te the obligee, at 


et ſuch @ day, 101. the obligor muſt ſeck the obligee, if he be in 


that the England, and at the day tender unto him the ſaid 10 l. Litt. 
feoffor muſt 1. 340. N : | 5 

tender the * , * 
money to the perſon of the feoffee, according to the latter opinion; and it is not ſuſhicieny, for him to 
tender it upon the land; otherwiſe it is of a rent that iflues out of the land. But if the condition of a 
bond or feoffment be te deliver 20 quarters of <obcat, or 20 load of timber, br ſuch like, the obligor or 
feoffor is not bound to carry the fame about, and ſeek the feoffee ; but the obligor or feoffor, before 
the day, muſt go to the feoffee, and know where he will appoint to receive it; and there it muſt be de- 


4 


livered. And fo note 2 diverſity between money and things pehderons, or of great weight. If the con- 


dition of a bond or feoffment be to make a feoffment, there it is ſufficient for him to tender it upon the 


land, becauſe the ſtate muſt pals by livery. , Co. Litt. 210. b. 


* 22 


4. If the abligee, &c. be out of the realm of England, the obli- 


„ 
gor, &c. is not bound to ſeek him, or to go out of the realm 
unto him; and becauſe the feoffee is the cauſe that the feoffor 
cannot tender the money, the feoffor ſhall enter into the land, as 
if he had duly tendered it according to the condition. Co. Litt. 
ſ. 210. b. / | . 
[186 ] (H) Time, At zchat Time it may or ought to be 
: made. G 
Br. Tender, 1 - VV HERE a man leaſes rendering rent, and for non-payment 
Fre by one month tore-enter, and the zenant tenders upon the 
Where a land all the day, and the /effor does not come; or if he tenders to 
man leaſes the perſon of the leſſor, and he refuſes it, in thoſe caſes, if he 
— 1 does not pay within the month, the leſſor cannot enter; per 
2 rent, Newton. Brooke ſays, quære inde; for» it has been uſed, that 
and for de- if he demands it the laft day of the month, or the laſt inſtant, and 
* the other does not pay, that he may re-enter. But ſee there, 


enter, it ſuf- by the opinion of Newton, that the tenant who tenders ought 


een to be there all the day. Quære inde; for it ſuſſices to the leſſor 
Ae the at to come the, laſt inſtant of the day. Br. Conditions, pl. 60. cites, 


1 gun the 6. £7. 
lind the 15 . 73 


eur of the laft day of the month, if the money can be numbered in this time; and ſo it ſuffices for the leſſor 


to demand it he fame hour. Br. Tender, pl. 41. cies it as agreed, 4 M. 1. in the Serjeants' Caſes. 
— . N. C. pl, 483. cites S. C.—8. P. Br. Entre Cong. pl. gos cites 6 H. 7. 3. 
| j * 4 


2. If a man be bound in a ſingle obligation, and no day of pay- 

ment is limited, this is not payable before requeff ; quod nota 
bene. Br. Tender, pl. 14. cites 14 H. 8. 29. 

3. If the lord or his bailiff comes to diftrain the beaſts or 

goods of his tenant for his rent behind, the tenant before the diſ- 


treſs (that he may keep and uſe his beaſts or other goods) may 


upon the land tender the arrearages; and if, after that, a diſtreſs 
be taken, it is wrongful. And if the lord have.diſtrained, if the 


tenant, before the impounding of themy tender the arrearages, the 


E lord 
> — 14 Sor. 
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en -- 
lord ought to deliver the diſtreſs; and if he does not, the detainer 


is unlawful. 2 Inſt. 107. | | 
4. Though where the 7ime of payment, by force of a condition, 
being * indefinite, the moſt convenient time is the laſt hour of the 


day appointed, in which the money may be told before. fun-ſet ; 


yet if tender be made 79 the perſon at the place ſpecified, at any time 


of the day, and refuſed, the condition is ſaved, and no new ten- 
der need be at the laſt inſtant. For by the very letter of the con- 
dition the money is to be paid upon the day indefinitely, and 
convenient time before the laſt hour of the day is the extreme 
time appointed by the law, to the intent the one ſhall not pre- 
vent the other, but both be there at the ſame time. But if 
both meet at any time of the ſame day, and the debtor makes 
tender at the place to the debtee, and he refuſes, me Je is 
ſaved for ever. «Reſolved. 5 Rep. 114. b, Trin. 43 Eliz. C. B. 


Wade's caſe. 
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8. P. But 
if by uſage 
of a compa» 
ny, the time 
of transfer 


if the uſage 
be, that the 
books are 
open till ſix 
o'clock. on- 
ly; the pro- 
per time to 
come will be 
about ſive, 


and to ſtay 


till fix. + 5 


And judgment for defendant per tot. Cur. 12 Mod. 533. Trin. 13 W. 3. Lancaſhire v. Killing- 


* 


* 


a 


feoffor, at any time during his life, pay to the feoffee 20 l. at tion, (% <- 
_ Huch a place certain, that then, &c. 


worth, cites Shales v. Seignoret. — 3 Salk, 242, 343. 
S. C. & P. accordingly. 


5. Condition for payment of money at or before ſuch a day; 
upon which debt was brought, and the defendant pleaded, that he 
was at the place at a day before, and tendered the money; and 
that the plaintiff was not there to receive it; and held no good 
plea. * For though he had election to pay before, or at the day, 
yet he cannot make tender before the day, if plaintiff be not there 
willing to receive it ; and you cannot compel him to receive it 
ſooner. Therefore the laſt day, which is the day appointed by 
both parties, they ought to meet, one to tender, the other to re- 
ceive. Per Cur. 12 Mod. 422, Mich. 12 W. 3. B. R. in caſe 
of Hammond v., Ouden. | 


* 
. 


1 


(1) Time. Notice. Tn what Caſes, here no Tim 
is limited, Notice mult be given. gig 


* 
1. IF a man be bound to" pay 201. at any time during his life, at a 
place certain, the obligor cannot tender the money at# the 
place when he will; for then the obligee ſhould be bound to per- 
petual attendance,s Therefore the obligor, in reſpect of the un- 
certainty of the time, muſt give the obligee notice, that on ſach 
a day; at the place limited, he will pay the money; and then the 
obligee muſk attend there -to reoeive it; for if the gbligor then 
and there tender the money, he ſhall ſave the penalty of the bond 
for ever. Co. Litt. 211. a. „ | 
2. So if 4 man make u feoffment in 


fre upon congition, if the 


In this cafe, the feoffor 
mult give notice to the feoffee when he will pay it; for without 
ſuch notice, the tender will not be ſufficient, Co. Litt. 2 l. a. 
| T 3 . 3. But 
* 


* 
* 


S. C. accordingly.—Ld. Raym. Rep. 688. 
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See Cond: 


Hts 1s 


= 


71881 . 


_ | . Ker 


4 


3. But in both the above caſes, if at any time the obligor or 
; Ef 2 Co. Litt. 211. a. . 
| 4. If A. be bound to B. with condition, that C. ſhall infesff D. 
at ſuch a day, C, muſt give notice to D. thereof, and requeſt him 
to be on the land at the day, to receive the feoffment; and in 


ay, held, pl. 729. Hill. 40 Eliz. Hemley v. Brice. 
t the en- ; a | , 

try is lawful, upon the tenant for !ife, the frank-tenement being defeated, the“ queen's eſtate is de- 

feated, the being the perſon againſt whom the freehold was demandible and recoverable ; but that if 

the queen had had the immediate eſtate, ic had been otherwiſe. 


1 55 that caſe he is bound to ſeek D. and to give him notice. Co. 
Litt. - 3 & hy M . | 5 Ze 
5. A bargain and ſale of lands was made by A. to B. and C. 
with a power 'of revocation upon the tender of 20s. to them, or either 
of them, at a certain place. The tender was made accordingly ; 
11 daut neither B. r C. was there preſent, neither had they any notice 
{| | of the time of the tender. It was held, that this was no perform- 
1 : ance of the condition, to avoid the bargain and ſale. Moor, 602. 
= - pl. 833. in Chancery, Trin. 42 Eliz. Lady Burgh v. Williams, 
- | Powell; & a?. . | 3 
q Ea 6. The defendant was bound to deliver 10 quarters of corn to 
| | the plaintiff, at or before ſuch a day and he pleads that he 
_=_ -. tendered it to him at ſuch a, place before the day, and, none 
13 would receive it, and does not ſay that he went to bim before ta 
— know where he would receive it, and tendered it accordingly; and 
Ip it was held no good plea. Freem. Rep. 433. pl. 582. Trin. 
| h 1676. Harvey v. Jackſon. . 
—_ * - (K) To whom, and how, 0 revoke Grants, c. 
1 —_— „. 1, FOONUSEE of a fine made a leaſ for life to a ftranger, 
| - © 8 5 «remainder to the queen by deed inrolled, upon condition ta 
. pl. 41. be void upon tender of ſo much money to the ſtranger tenant for 
ww 138 life ; one queſtion was, whether the tender of this money 7o the 
erer Aranger ſhall de veſt the remainder out of the queen * Adjudged that 
4 porte, that all it ſhall deveſt it without office, becauſe the condition is not to be 
35 if the Cour, performed to the queen, but to tht tenant for life. Mo. 546, 
. except Gaw- 


© 


393 v A 2. Power reſerved upon feoffment by A. to B. that if A. or 
1 : his aſſigns, ſhall tender 18. 79 B. or his aſſigns, at or in, &c. B. 
Fj | died, leaving a daughter, ang his wife enſcint of a ſon; A. pays 
3h | the 15. to the daughter, who was net 3 years old, 75 then re- 

1 ; voked and altered the uſes; this is a good tender and revocation. 

=. > Ley, 55. Trin. 15 Jac. Allen's caſe.  _ | 3 

I! | 3. A mortgage was forfeited; mortgagor afterwards meeting 
dhe mortgagee, ſaid, I have money, now I will come and re- 


deem the mortgage; mortgagee reglied, he would hold the mort- 


feoffor meets the obligee or feoffee at the place, he may tender the 


gaged premiſes as long as he could, and when he could hold 


"+ them go lenger, let the deyil take them, if he would. After | 
5 . * of ge morigagor 
* : ” 
PL, a 5 
3 Kay 


1 * . N os. 1 
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Po 

* 5 7 rea. + 


OI => Hm * CINE 8 r 8 EN. "OP i EI 
8 8 . ; 
< 8 r ON A A» ae * N ER 
Mn nee. Bp Mb IM; PS nn Mee I Fs 


Wa 4 PIE exited» 
PIES OR” i * 
, % 8 


i, : 


7 8 5 
ETF 
* = ne r a Pe Nee 
. NN r 
8 ee 


5 Rep. 76. a. Paſch. 43 Eliz. B. R. Pilkington's caſe. Wiss geld 


 Tox's caſe in that point; for if bailiF may not diſtrain nor receive money tendered, why thall his fe- 


* plaintiff replies that the day after the diſtreſs taken, he tendere 
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mortgagor "went to mortgages houſe, ith money more than ſufficient 
20 redeem, and tendered it there; but it does not appear that the 
mortgagee was within, or that the tender was made to him. 
It was decreed a redemption, and the defendant to have no in- 
tereſt from the time of the tender, becauſe of his wilfalneſc. 
Chan. Caſes, 29. at the Rolls, Mich. 15 Car. 2. Manning v. 


Burges. 


(L) Tender of Amends. To whom it may be. 


1. TENDER of amends t the bailiff is not good; for he 3 
cannot deliver the diſtreſs after it is taken, any more — Ji . 


than he can change the avowry of his maſter, &c. Reſolved, 2 
ce © 


— 


v. Bell. Roll. Rep. 258. in S. C. Cro. E. 812. pl. 1. Pilkington v. Haſtings, S. C. ali the 
Court held that the tender to the ſervant was not ſufficient, eſpecially the maſter being preſent at the 
diſtreſs; but if the ſervant only had diftrained, Gawdy faid, that then the tender to him might have 
been more colourable; and Popham faid, if it had been 79 the bailiff of the manor, it might perhaps 
have been good, but not to a ſervant who only joined in the diſtreſs; and therefore "adjudged for the 
avowant. The offer of amends cannot be made to him that makes cognizance. Brownl. 17 3. Hill, 
9 Jac. Roberts v. Young. p : | 
Holt ſaid, that it was not yet fett'ed whether, after return irrepleviſable, if party tenders arrears to 
bailiff, it be good to intitle him to action for detainer againſt principal, though it be ſo ſectled in cafe of 
tender to principal in Cax TEN TEEÆHs caſe, 8 Co. And he faid that he was not fatisacd with Pi. xz x- 


Ce;pt abate a writ? 12 Mod. 3 54. in caſe of Horn v. Luines. 
+ + e * 


(M) Damage feafant. Tender of Amends. At what 


Time, and how much. 


1. * F a man takes beaſts damage feaſant, and the other offers F. N. B. 69. 


ſufficient amends, and he refuſes to re-deliver them, now () in the 
if he ſue replevin he ſhall recover damages for the detinue of them, chave (4). 
| (a 


and not for the taking them, becauſe the taking was lawful. cites 27 E. 
F. N. B. 69. (G). — ; - N : 8. x 1 
. » JJ. 4 

if the other had them in the pound before amends tendered, it is then too late to tender fi taht 
and on the avowry the defendant ihall have no return till a new tender, and then the party mi have de- 
tinue; quære. 13 Hl. 4. 17. 14 H. 4. 4. And if he tenders before the taking, the taking eis tortious. 
7 E. 4. 8. and if immediately on the taking, the detainer is fo, and he may recover damages for it, 
and no return ſhall be awarded to the lord.” 45 E. 3. 9. S. P. 2 Inſt. 107. 8. P. But 
tender after impourding makes neither the one nor the other tortious; for then this comes too late, be- 
cauſe then the cauſe is put to trial at law to be determined. But after the law has determined it, and 
the a vowant has return irrepleviſable, yet if plaintiff makes him ſufficignt tender, he may have action 
of detinue for the detaining them after; or he may, upon ſatisfaction made in court, have writ for the 
re-delivery of his goods. 8 Rep. 147. a. b. in a nota of the reporter, in the 6 Carpenter's caſe, cites 
13 H. 4. 17. b. 45 E. 3. 9. Regiſt. Judiciai, 37. . x 

S. C. cited 8 Rep. 146. b- per Curiam, in the 6 Carpenter's caſe. —And in Litt. Rep. 34. Paſch. 
2 Car. in C. B. Arg, in eaſe of Eeare v. Hodges. And in Het. 16. S. C. which ſeems to be a tranſ. 
lation from Litt. Rep. ; ©” 54 4 . 189 1 


* - 


2. In replevin the defendant ayows for damage feaſant; the When a dif 
d treſs is taken 


8 tor damage 
0 0 3 . ſuſlicient 
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ought to be before the impounding. — 


| 355 S. C. 


Tender. 


| Fealant, the ſuſſicient amends, viz. 6d. which the defendant refuſed ; upon 


Run. which the plaintiff demurred, becaiiſe the tender was not before the 
mends till rmpornding. Per Gawdy, the tender is good, although the cattle 
the beats be impounded ; and if the party that diſtrained refuſes it, the 


re im- 


pounded, owner may take them out of pound. And it is clear, if the tender 
| were before the impounding, he might take them out; quod fuit 
e conceſſum: whereupon the Court gave day to the defendant to 
gis, chen the ſhew cauſe to the contrary, otherwite judgment ſhall be given for 
tender comes the plaintiff 3 but 'Tanfield at the bar ſaid, it was adjudged in Sir 
22 _ Henry CROMWELL's caſe in C. B. that tender after impounding 
tot. Cur. comes too late. Cro. Eliz. 332. pl. 10. Trin. 36 Eliz. B. R. 
5Rep. 76. Nevill v. Seagrave, : | 
A. Paſch, ; 50M 
43 Eliz. B. R. Pilkington's caſe. Cro. E. 813. pl. 1. PitxixNGToN v. HASTINGS AND 
EACOCK, S. C. accordingly, and cited 13 H. 4. 7. 27 E. 3. 88.—8. C. cited Litt, Rep. 355+ 


Hill. 6 Car. in C. B. in the caſe of IEN NIN GS v. Cobsixs, and agreed to be good law, that it 
Het. 165. S. C. accordingly. 


Litt. Rep- 3. In replevin the defendant avowed for damage feaſant; the 
plaintiff replied, that he tendered amends after the taking, and 
before the delivery of the cattle, The whole Court held the re- 
1 lication naught; that the tender was ill, becauſe the words 
It n fon (before the delivery implies that they were impounded; and it is 
Litt. Rep. not ſhewn in certain that the tender was before. And judg- + 
mn wt ment for the defendant, , Het. 165. Hill. 6 Car, C. B. Jennings 
v. Coulins. | 
Ava v. RvsnToN, ſame plea of tender of amends poſt captionem & ante deliberationem ; and the 
Court reſolved it was naught ; for the tender ought to be before the impounding, accorging to P- 
KIXGTON's caſe. 5 Co. 76. Et ante deliberaticnem implies, that it was aſter the impounding, and 
ſo comes too late. Twiſden ſaid, Perhaps he might mean that the tender was before the replevin, 


accordingly, 
and Hetl. 
ſeems to be 


and ſo might be good by ſtat. 21 Jac. 1. cap. 16. But per Curiam, that extends only to actions of 


4. Replevin, the defendant juſtifies damage feaſant; the plain- 
tiff replies, that after the impounding he tendered amends, viz, 58. 
And the defendant demurs, and judgment was given without ar- 
gument for the defendant; for tender after impounding is too 
late, and this is not wwithiri the flatute of 21 Jac. of tender before 
action brought; for that is in actions quare clauſum fregit, and 
not in replevin. Freem. Rep. 527. pl. 511. Trin. 1680. C. B. 
Twinning v. Stephens. : : | | 
g. If beaſts have done damage to-day, and gone off, and come 
again at another time, and are doing damage, and are taken 
for that, and the owner tenders. amends for that damage, the 
: rty cannot juſtify keeping them for the firſt damage ; 
Holt Ch. J. 12 Mod. 660. Hill. 13 W. 3. in caſe of V per 
[ Ys Edwards, ' o " 


Tender. 


(N) Tender and Refuſe. In what Caſes it ſhall be 
. a Diſcharge of the Debt. 


1 JN debt upon a leaſe for years rendering rent, a fender of 
the rent upon the land, and refuſal by the plaintiff, is no 

plea, Contra, in an avowry, Br. Avowry, pl. 140. cites 
14 H. 4. 4. 3 | 

2. Where a man is bound in Gol. to pay gol. if he pleads But if the 
tender of the gol. in aftion of debt brought againſt him of the 601. IDE 
he ought to ſay that he is yet ready, and always has been to pay 7 ifroff the 
the 401: and bring the money into court, becauſe the leſer ſum is plaintff bya 
parcel of the greater ſum expreſſed in the obligation, and the refuſal * day, or is. 


K 3 deliver to 
of this ſhall not ſerve it; for it is parcel, &c. Br. Tout temps in a horſe, 
priſt, pl. 31. cites 20 E. 4. 1. per Brian & Cur. &c. which 


is not moneys 
tender by the defendant and refuſal by the plaintiff is ſufficient for the defendant for ever. Br. Tout 
temps priſt, pl. 31. cites 20 E. 4. 1. per Brian & Cur, - . 


3. Where the defendant pleads tender of the money, and brings it As if an ab- 
into court, and the plaintiff tales another iſſue for making the defendant 233 
to forfeit the whole obligation, if the i//ye paſſes againſt the plain- made with 
tiff, he has loſt the money tendered for ever. Br. Conditions, any ce 
pl. 171. cites 21 E. 4. 25. ; — 5 


| . at a day, and 
at the day the obligor tenders the money, and the obligee refuſes the ſame; yet in action of debt 


upon the obligation, if the defendant pleads the. tender and refuſal, he muſt alſo plead, that he is 
yet ready to, pay the money, and tender the ſame in ccurt; but if the plaintiff will not then receive 
it, but takes i//ue upon the tender, and the ſame be found againſt him, he has“ loſt the money 
for ever. Co. Litt. 207. a. S. P. Hob. 198, 199. Obiter, in caſe of Brickhead v. Arche 
biſhop of Vork. 

* For he has renounced the condition, and the benefit of it, by not praying judgment for the 530 l. 
and there is no confeſſion in this caſe. ſenk. 102. pl. 99. 
* The reaſon wherefore in the caſe of the obligation, the ſum mentioned in the condition is not loſt by 
the tender ahd refuſal, is not only for that it is a duty and parcel of the obligation, and therefore is not 
loſt by che tender and refuſal, but alſo for that the obligee has remedy at law for the ſame. And in this 
caſe liberata pecunia non liberat offerentem, Co. Litt, 207. a. 


4. If a feoffment be made in mortgage, pon conditim that the + Hereis 
Feoffor ſhall pay ſuch a ſum at /uch a day, &c. if + tender of the on no ty 
money is made, &c. and the feoffee refuſes to receive it, by which time and 

the feoffor or his heirs enter, &c. then the feoffee has*no + remedy place, ac- 
by the common law to have this money, becauſe it ſhall be ac- "8 to 


* he 1 
counted his own folly that he refuſcd the money, when a lawful os On 
tender of it was made unto him, Litt. ſect. 335. Litt. 207. 


E I The rea. 
10 is, becauſe the money is || collateral to the land, and the feoffee has no remedy therefore. Co. 
tt. 207. as | 


See pl. 8. the caſe of Genne v. Tinker. 5 c ; 
5. Note, that in all, caſes of condition for er of, a certain ſum This is to "P 
/ . be under- 
* 10 groſs, touching lands or tenements, it lawful tender be once re- 


Fe |} d, he which öught to tender the, money is of this quit, and — 
9 fully diſcharged for ever after. Lin. ſ. 338. * » x 
| | , . r ine 
=. Money is of this diſcharged for ever to make any other tender, but if it were @ duty Before, 2 
# * or 
» N * 4 - . s E.., : | ; . 5 Ys 


% 1 4 


490 * Tender. 


© feoffor enters by force of the condition, yet the debt or duty remains; as if A, borrows 100 l. of B. and 
after mortgages the land to B. upon condition for payment thereof, if A. tender the money to B. and 


1 debt remains, and may be recovered by afion of debt; but if A. without any loan, debt or duty preced- 
. ing, infeoff B. of land, vpon condition for the payment of 1001. to B. in nature of a gratuity or gift x 
3. 1 In that caſe, if he tender the 1001. to him, according to the condition, and he refuſes it, B. has no 
| remedy therefore; and fo is our author in this and his other cafes of like nature to be underſtood. Co. 


* Litt. 209. a. b. 


1 L 191 J 6. If a man make an 6/gatizn of 1001. with condition for the 

| deirvery of corn or timber, &c. or for the performance of an arbitrement 
of the, doing of any act, &c. this is collateral to the obligation 
that is to ſay, is not parcel of it; and therefore af tender and re- 


fuſal is a p<rpetual bar. Co. Litt. 207. a. 

1 S. C. cited 7. A. by indenture articled to pay to B. 110 l. at a certain day, 

1 6 Mod. 35. and B. by the ſame indenture articled upon the receipt to give an 

1 _ 5). acquittance, and alſo to enter into bond of 400 J. to A. ts fave him 
1 caſe of karmleſs from all claims to certain lands, & c. A. tendered the 1101, 

#41 75 bat but B. refed to receive it and to give A, acquittance, and like- 

[i Deze wiſe to enter into the bond. After the Court had taken time to 


at v. leged to ground the action upon; for the articles expreſs, thats 

te upon the receipt of the 1101. the defendant would give the 
acquittance and enter into bond, and the breach alleged is, that 
Styles, that the plaintiff tendered the 1101. at the day, and the defendant 


i 
31 '$ where a = ; , g 
. thing is refuſed to receive it, and has not ſealed the acquittance, nor 
i} awarded to given the bond of 400 l. and it may be it was the intent of the 
de dne on parties, that it ſhould be in the election of the defendant either 


#7 þ yment / | 3 1 
4 — receipt, to receive the 1101. or not to receive it, and the plaintiff is not 
— 1 e e prejudiced by the defendant's not receiving of it; for if he ſhould 
— 14 d eg Tue for the 1101. the plaintiff may plead hig tender and refuſal 
| encities the againſt him, and that will be judged a payment, and when he ſues 
party * ou for the 110 l. you may ſue him for the acquittance and the 
an atu bond. Nil capiat per Billam, nifi, &c. Style, 481. Trin. 1655, 
payment; London v. Craven. | 
and faid, | 
that the authorities have been ſo ever ſince. Bat in 2 Ld. Raym. Rep. 964. in S. C. by name 
of Squire v. Grevet, it is mentioned as ſaid, by Holt Ch. J. that a tender and refuſal has been for- 
merly held no performance without actual payment as in the caſe of * HuxT v. CxAvex ; but that 


it has been adjudged otherwiſe ever fince. 
*-T his ſeems to mean the caſe of London v. Craven, which is above, and cited contra per Holt 


| In 6 Mode 35. for I do not find any other caſe of like name and like point in all the books of 


o 


8. Debt upon a bond, that the defendant and 2 ethers fbould 

erm an award between them and the plaintiff; the deſend- 

ant pleaded the award, which was, that he ſhould pay to the plaintiff 

* 205. and likewiſe 205. to each of the others; and that he tendered 


Peilied, that on ſuch a day, after the refuſal, he demanded the 208. 
of the defendant, which he then refuſed to pay. And upon 

+  demurrer, the Court held this replication” idle, 3 by the 
firſt "refuſal the 20 8. being a /um collateral to abe obligation, was 
loſt for ever. * 3 Ley. 24. Mich. 33 Car. 2. C. B. Genne v. 


4 * ; Tinker. * . | 
7B | | g. Awart 


he refules it, A. may enter into the land, and the land is fre:d fort ever of the condition, but yet the 


his 20s. which the plaintiff refuſed to accept. The plaintiff re- 


* 


f Tender. 


. Award was to pay 10 l. co B. and upon payment B. to re- 


12 B. would not receive the 10 l. becauſe he would not re- 


leaſe. Reſolved, B. was as much obliged to releaſe upon the 
tender and refuſal, as if he had actually received the money. 
1 Salk. 75. pl. 14. Trin. 2 Annz, B. R. Simon v. Gavil. * 


Ven-. 167. Mich. 23 Car. 2. B. R. Ju caſe 


v. Grevet, 8. C. accordingly. 


LepinGHAM, the ſame point exactly was cited by Twifden J. to have been reſolve 


SY 
1917 
6 Mod. 33» 
Squire v. 
Grevel, 
S. C. ace 
cordingly. 

— 2 Ld 
Raym. Rep. 
961. Squire 

of ISAAC v. 


d. B37 


tender of the 101. the obligation is ſaved. Co. E. 4. pl. 1. Paſch. 24 EILZ. 3. R. Eccleſtade 


v. Maliard. 


(0) Tender and Refuſal. 1 what Caſes it ſhall 
be a Diſcharge of Ialeręſt. 


Ir money be tendered, and none ready to recei ue it, and after- 
wards he to whom che money is payable demamdi the money, 
and the other refuſes to pay; and afterwards an ache is brought, 
and a tender pleaded, defendant ſhall pay damages from the time 
the money Was demanded. Per Cur. Wan 71. Paſch. 12 Jac. 
Anon. p 
2. Though a boill be forfeited, if the — be tendered after- 
wards, no intereſt ſhall be allowed after the tender. Toth. 89. 
£ites. 12 Car. Malton v. Pengell. 
3. If mortgagor tenders the money, and mortgagee refuſes it, 


- mortgagee ſhall have no intereſt from the time of the tender. 


* 


2 Freem. Rep. 174. pl. 230. 26 Oct. 15 Car. 2. Manning v. 
Burgeſs. 

4. A deed was in nature of a mortgage, and covenant to re- 
convey on payment. The money was tendered at the day and 


place, and refuſed. Decreed the money without intereft from 


the time of the tender, and to reconvey; though the plaintiff 
ought to make oath, that the money was kept, and no proft 
made of it. 2 Chan. CO 206. Trin. 27 Car. 2. Lutton v. 
Rodd. | 

5. On a bill to n a mortgage, defendant anſwered, 


that 2 per/ons (naming them) offered to pay, and rendered to the 


* 


0 , 3 


plainti 15 all his principal and intereft, then due on the mortgage, 
1 this before a declaration in ejeFment was delivered; and de- 
fendant brought a croſs bill to redeem. Decreed the principal, 


and intereſt to be paid to the time of the tender, at a place and 


time to be appointed by the Maſter, diſcounting the mean profits, 
&c. Fin. R. 379. Trin. 30 Car. 2. Newby v. Cooper. 

6. A. lent B. 10001. in London, for ſecuring which, B. mort- 
gaged lands to A. but in the mortgage-deed . owplace was men- 
tioned where the payment ſhould be. But afterwards B. gave 
6 months > — notice in writing to A. that he would tender the 
money and iugtere/? ſuch a day and hour in Lincoln's-inn Hall, which 


he accordingly did. B. braught a bill for a re- aſſignment, and - 


to ſtop payment of Intereſt: It was inſiſted, that in this caſe, 


the tenller muſt be to the perſon, But * C. King ſaid, that 
99 | the 


L 192 ] 


See (K) 
pl. Jo 8. Co 


" 


: Tender. 
the money being lent in town, and perſonal notice given for 
payment thereof, and no objection made by A. to the place at 
the time of the notice, it would be hard to make B. travel with 
fo much money to Oxford, where, A. lived ; but that ought to 
appear that B. from that time always kept the money ready : whereas 

hy it being proved, that B. was not ready to pay it, the intereſt muſt 

run on. And decreed A. to re-aſſign to B. or his order. 2 Wms. 's 
Rep. 378. Mich. 1725. Gyles v. Hall. 8 : 
7. A. mortgagor, and B. mortgagee in fee, ſettled an account, 
and agreed on a day for diſcharge of principal and intereſt. . B, , 
died before the day, leaving 4 executors in truſt for his daughter 
and heir. A. at the day tendered the whole money 7 one, of the 
executors, who refuſed to accept it, becauſe neither of the. 4 had proved 

1 the will. Then A. tendered it to another, who refuſed it for the 

1 ; nw reaſon, and becauſe it was in a bank bill; but as to that, 

$5 | . of himſelf had propoſed to turn it into money, if he objected 

1 . to the bill. Lord Chancellor held, that though the tender of a 

1 bank note might not be, ſtrictly ſpeaking, legal; yet the Mering 

1 to turn it into money, made it good; that any or either of the exe- 

1 . cutors might have received and diſcharged the debt, before pro 

= bate; and that their being executors in truſt for an infant, did 

1 not put them on a better foot than B. himſelf would have been, 

1 | had he been living. And decreed a redemption, on payment of 

$i principal and intereſt to the day agreed upon, and no longer, 

f 193 J and no coſts on either fide; and the infant heir, on payment to 

| the executors, to convey as by the act 7 Anne. Abr. Equ. 
. Caſes, 318, 319. Hill, 1729. Auſtin v. Executors of Sir Wm, 


well 


192 


„ (P) Tender and Refuſal. Bar of Cofls and 


Damages. a 


1. A Recovered debt, and then brought a new action of debt 
| * on the judgment; and defendant pleaded a tender of 
* the money before the action brought, & uncore priſt. The plain- 
tiff could have no coſts. Vent. 21. Paſch. 21 Car. 2. B. R. 
Anon. . 

2 Sak. 343. 2, Though a tender is made, and the plaintiff refuſes the mo- 

. The as. ney, yet the tender cannot be pleaded in bar of the action; neither 
ing a tender in debt nor aſſumpſit, but in bar of the damages only; for the 
inaſſampft, debtor ſhall nevertheleſs pay his debt. Per Holt Ch. J. Lord 
—1 "of Raym. Rep. 254,#Mich. 9 W. 3. Giles v. Hartis. 


mages jor x 1 1 5 
the d but not as to the principal damage. Comb. 334. Trin. 7 W. 3. B. R. in caſe of Broome 


v. Pines. ; | 
Tender can be pleaded to an avevry only in excuſe of damages; and if pleaded in bar, it is ill; per 
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1 tot, Cur,” Ld, Raym. Rep. 644- Hill, 12 W. 3. Horne v. Lewin. „5 
: „ * 33 | * WM 
''Þ 3. In an indebitatus "afſumpſit, if the tender had been pleaded » 
F u the day of the promiſe, with touts temps 27i/,,Holt Ch. J. 
# # * 5 | doubted, I 
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Tender. 7 193- 


doubted, whether it would be in bar of the action or of the da- 
mages. He ſaid, that in this action, if it ſhould be in bar of the 
damages, as it is in debt, it would be a bar of the whole de- 
mand; for ſince indebitatus aſſumpſit is to recover uncertain da- 
mages, the«plca which will bar the plaintiff of his damages, will 
bar him of his whole demand. Per Holt Ch, J. Ld. Raym. 
Rep. 254. Giles v. Hartis. | " 


85 2 (Q Pleadings. 


* 


* # = 


I, JN replevin, and avowry for rent, it is a good plea to ſay, 
that he zendered at the time of the taking, and the defendant 
refuſed, without tender now again; for it ſhall not be tendered 
but upon the land; per Cur. Br. Conditions, pl. 38. cites 

H. 4. 18. | : 

l 2. A man granted an annuity till the plaintiff be promoted to a + 
benefice, and in writ of annuity the defendant pleaded that he 
tendered a competent benefice pending the writ, and the plaintiff re- 
Fuſed, he need not to tender the arrears incurred before the writ - 
brought; for the benefice cannot be always void ; and alſo if the 
annuity be determined, he ſhall not recover 'any thing upon this 
writ z quod nta. Br. Tender, pl. 15. cites 14 H. 7. 31. and 
. 

3. Debt upon an obligation to pay 101. the defendant pleaded tender 
thereof, and that the plaintiff refuſed, and iſſue was not taken upon 
the refuſal, but pon the tender; for there can be no refuſal unleſs 
there were a tender; and therefore the plaintiff took the refuſal by 
proteſlation, & pro placito that he did not tender; Br. Iſſues Joines, 
pl. 91. cites 16 H. 7. 13. ET ; * [194] 

4. If a man be bound by obligation, that J. N. ſhall perform all Contra if be 
covenants contained in ſuch an indenture, of which one is, that F. N. a _ £ > 
ſpall * pay to the cbligee 101. there if he ſays that J. N. offered, amd plunip. © 
the plaintiff, viz. the obligee refuſed, this is a good plea z for though pay 20/. 6e 
" N. is a ftranger to the obligation, yet the plaintiff is privy, 2K 

r. 


- 


* and be re- 

Tender, pl. 1. Cites 27 H. 8. 1. ' Fuſed, there 

| the obliga- 
; tion is forfeited ; and in that caſe he hal not ſay that be or J. N. Bas been always ready, and = is, 
1 becauſe it is for performance of covenants ; and alto J. N. who is to pay, is a ſtranger to the obliga- 
tion ; note the diverſity. Ibid. | . | ? 
If covenant be to pay a ſum to a ſtranger at ſuch a day ard place, tender and refuſal is no excuſe of 

non-performance ; per Holt Ch. J. 12 Mod. 441. Hill. 12 W. 3. B. R. Anon. 


5. Debt upon bond,conditioned- 79 pay to the obliger, or to his 
} aſſigns, at ſuch a day and place, 20s. The defendant pleaded that 
L | the plain appointed and aſſigned one A. to receive the ſaid money of 
; him at the ſaid day and place; and that he tendered it to the ſaid A. 
who refuſed to receive it. This was adjudged a good plea, with- 
| out alleging payment in fact; and it is not like a condition to 
— pay the money to a ſtranger ; for there the payment muſt be at 
| | the peril of the obligor. And Dyer held that the iſſue would 
| be better on the tender than on the payment 3 and Leonard 
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Darcy v. Page. 


194 Tender. * 


and Whetly affirmed the ſame. Mo. 37. pl. 120. Trin. 4 Eliz. 


8 Anon. 
Anderſen 6. An award was, that the defendant ſhould pay to the plaintiff . 


we of aw 10 J. who pleaded that he was ready, & c. and get ts, without ſberu- 


2 drfrrence 


berween the ing any tender; and for that reaſon it was held ill by the whole 


ch Court. Le. 7x. pl. 95. Mich. 29 & 30 Eliz. C. B. Brett v. 
and the cafe Andrews. WO | 


at the bar ; | | 
for in our caſe the eb/igation doth precede the duty which accrues by the award ſubſequent, but in the 


former caſe the duty did precede the obligation, which was made for the further aſſurance of the duty 
and here the defendant ought to have pleaded the tender. Le. 7 1. pl. 95. Mich. 29 & 30 Eliz. C. B. 
* : * 


Eret V. Audars. » 


7. Tender of amend: is no plea, where the freſpaſt was volun- 
tary, as for battery, or breaking his cloſe, or putting cattle into 
his grounds; per Popham and Williams J. Noy, 12. Sir G. Wal- 

ce's caſe. | | | 

Yelv. 59. 8. In intrufon, maritagio non ſatisfacto, plaintiff did not allege any 
$.C- 1% fender. Upon demurrer to the declaration, all the Court (Gawdy 
judged una abſent) refolved, without hearing of any argnment, that for the 
voce, that value of the marriage, tender is not requiſite ; for it is due de 
3 mero jure without any tender, and the alleging of tender is but ſur- 
onges to . . 13 

the lors * pluſage, and gives colour to traverſe it, whereas it is not traverſ 
without ten- able. And Williams faid, that he had known it to be fo ruled in 
_ , C. B. and in the Exchequer; wherefore they gave rule to enter 
har * hs judgment accordingly, unleſs, &c. And at another day Stephens 
infant may moved to be heard to argue it. for the defendant; and Gawdy 
e ſaid, that he much doubted thereof, by reaſon of the diverſity of 
beyond fea Opinions in the books concerning that queſtion; but becauſe the 
in his fa- other juſtices had reſolved it, they without further argument ad- 
made My judged it for the plaintiff, Cro. J. 66, pl. 6. Paſch. 3 Jac. in 
that the B. R. Palmer v. Wilders. | a 


lord cannot 3 3 

make a tender, and the ſtatute which ſays, de mero jure, ſhews that the value is not a thing given by 
any ſpecial law, but by the common law and rule of reaſon in recompence of the loſs of ſervices, which 
the lord has bythe nonage; and alſo in this action the tender is not traverſable. Quod nota.—-; Rep. 126. 
b. S. C. acccordingly. Paimer's caſe. In valore maritagii, it was adjudged upon demurrer, 
that the tender was not traverſable in this action [ and that for the reaſons mentioned above]. But 
Warburton faid, that Fo an beir female, becauſe the lord has 2 years after her age of 14 to make 
tender of marriage, tb tender is frauerſalle. Cro. J. 151. pl. 13. Hill. 4 Jac. B. R. the Lord 


[io — . 
2 991 9. An award, that the defendant ſhould enjoy a houſe for 
7 years and a half, and ſhould pay. half-yearly for it 13 l. at 


it; but did not /r forth hat he tendered it at the laſt hour of the 
day. It was held not good; and judgment for * the plaintiff. 
e Cro. J. 423. pl. 4. Paſch. 15 Jac, B. R. Furſer aud Bond v. 


miſes, but 
nebedy Was Prowd. . 2 


ther [4 E 1 * ; g 
ee and that afterwards abtuſit to pay the money to the flaintiff, but he refuſed ; and upon 2 


ſpecial demutrer, th: Court held the tender on the land not well pleaded, it not being ſhewn that it was 
made in convenient time on the lands, before the ſun-ſet 5 but this was cured by pleading the tender to 
the plaintiff bimſelf afterwards, And adjudged dne plaintiff, 1 Lutw. 590. Fach. 9, W. 3. 


5 FL.catt . Iriſh. . 9 i 1 
* . . . 10. Where 


X , 


Tender. 


10. Where upon a demiſe rent is covenanted to be paid at a 
Place certain, and an action is brought for the rent, it is no good 
plea by the defendant that he made a tender of the rent, unleſs 
he plead the tender to have been made at the place where the 
rent was agreed to be paid; and judgment was given accord- 
ingly. Freem. Rep. 148. pl. 169. Paſch. 1674. Marſhall v. 
Wiſdale. | 
11. Tender and refuſal is no plea in debt on bend to ſave 
harmleſs from another bond. Vent. 261. Trin. 26 Car. 2. B. R. 
Anon. | | 
12. Debt by A. againſt W. upon bond, conditioned 79 pay mo- 
ney for B. (who had entered into a bond to pay the ſame te A. the 
obligee at his houſe on the 27th of July, if he would deliver up the firſt 
bond uncancelled, and aſſign the ſame to W. the defendant, W. the 
defendant pleaded, that B. did not pay the money, whereupon the de- 
fendant went to A.'s houſe on the 27th of July an hour before ſun- 


- ſet, and there flaid till after-ſet, pargtus to pay the money, but , 


that A. was not there, nor any other for him ready to receive it, 
ar to deliver up the bond, & hoc, &c. The plaintilt demurred ge- 
nerally, and had judgment; for per tot. Cur. this plea was ill, 
for zwant of obtulit ſoluere, becauſe the tender, and net the paratus, 
is traverſable, and the tender muſt be made before the other is 
bound to deliver up the bond. 3 Lev. 103., Paſch. 35 Car. 2. 
C. B. Cole v. Walton. 

13. Caſe, &c. by huſband and wife for money lent by the wife 
dum ſola ; then they allege a ſpecial requeſt by the wwife dum ſola, and 
another by the huſband after the marriage. 
bar, that he was al/ways ready to pay, &c. and that he tendeced it 
before the action brought ; and upon demurrer to this plea, the 
plaintiffs had judgment, becauſe it appeared that the tender was 
pleaded after tæuo requeſts, one by the feme dum fola, and the other 
by the plaintiffs after marriage. 1 Lutw. 224. Hill. 2 & 3 Jac. 2. 
Johnſon & Uxor. v. Mapletoft. | 

14. Where a tender and refuſal is pleaded either on a ſingle bill, 
or other ſimple ſpecialty, the defendant need not conclude in bar to 
the action, but only n diſcharge of the damages ; for in this caſe 
the tender is not a diſcharge to the action, or to the payment of 
the money, which is ſtill due notwithſtanding the tender; for that 


is only to- excuſe the damages; per Holt Ch. J. Carth. 133. 


Paſch. 2 W. & M. B. R. Anon. . 

15. But where tender and reſuſal is pleaded in an action for a 
penalty on a bond, with a condition to pay a lefler ſum, there the 
detendant muſt conclude in bar to the action; becauſe a tender 
of a leſs ſum on the day had diſcharged the penalty; and there- 
fore it is a good bar to the action brought for the penalty ;,per 
Holt Ch. J. Carth. 133. Anon. 

16. In reſcous, &. the plaintiff declared, that he had diſfrained 
5 hogs doing damage, &c. and would have impounded them, and 
had aftually put one in the pound, &c. The defendant pleads, that 
after the taking, and before the reſcous, he tendered to the plain- 
tiff 10s. which was a ſufficient amends z and upon a demurrer 


the, 


Defendant pleaded in 


195 


The re- 
porter adds, 
nota alſo, 
that in both 
theſe caſes 
the pleader 
ought to 
conclude 
with a pro- 
fert bic 

in curia. 


Carth. 131. 
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Zut in debt 


for rent the 
defendant 


Tender, 


the Court were all of opinion, that the lender came too late for the 
damage done by that hog which was in the pound, and therefore he 
ould have traverſed that one hog was in the pound. 2 Lutw. 1259. 
Trin. 7 W. 3. Alwaies v. Broom. ; | 
17. Indebitatus aſſumꝑſit, & c. for ſeveral ſums upon ſeveral 
promiſes ; defendant after an imparlance alleged, that the ſeveral 


ſums, for which the plaintiff had declared, aincunted to 661. and as 


render after 10 64 J. 7 f. part thereof, he pleaded non aſſumpſit ; and as to the 725 


imparlazce 
and it was 
adzuged 

a good plea. 
Comb. 50. 


In debt on 
bond, con- 
git:oned to 


he pleads in bar, hat the & ſeveral promiſes ſet forth by the plaint 
were but one contract for an horſe, and that before the action brought, 
he tendered the reſidue, (viz.) 11. 138. to the plaintiff, which he re- 


fuſed ; and that he was and /till is ready to pay the ſame, & c. Upon 


a demurrer, it was reſolved, that the plea was ill by reaſon of the 


imparlance, and alſo becauſe it is uncertain upon which of the 


promiſes the money was tendered. 1. Lutw. 238. Hill. 11 W. z. 
Morris v. Coles. : | 


a ſum certain, a tender may be pleaded after imparlance. Per Holt Ch. J. Ld. Raym. Rep. 254. 


2 Salk. 62 3. 
pl. 2. Hill. 
10 W. 3 
B. R. Sweet - 
Iand v. 
Squire. VR 
and ſeems to 
be S. C. only 
the year is 
miſ-printed 
20W. 3. in- 
ſtead of 10 
Anne. Be- 
des that, 
Thavea MS. 


5 Mich. 9 W. Jo in caſe of Giles v. Hartis. 


18. He that makes a tender, muſt ſtay till ſungſet, unleſs ſpe- 
cial circumitances ſet forth make alteration. 2 Salk. 624. pl. 3. 
Trin. 13 W. 3. B. R. in cafe of Lancaſhire v. Killingworth. 

19. Indebitatus afſumpfit was brought for goods fold and delivered, 


defendant pleaded in bar, that before the time of bringing the 


action he made tender of the money, and that ever ſince the 
tender paratus fuit to pay the money. It was inſiſted, that the 
bar was not complete enough ; for he ſhould have pleaded, that 
he has been ready to pay the money, net only ever ſince his tender, 
but from the time the goods were delivered, viz. from the time the 
money became due. And the Court ſeemed to think this a material 
objection; for it may be the money was demanded before the 
tender, and then there is a good cauſe of action. 10 Mod. 81. 
Hill. 10 Ann. B. R. Whitlocke and Squire. 


of the caſe of Sweetland v. Squire as in Hill. 10 Ann. B. R. accordingly, | 
Tender and refuſal is no plea in afſump/ir ; but the defendant muſt pay the plaintiff when he will 


bare it; per Holt. Cumb. 334. Trin. 7 Ann. B. R. Broom v. Vine, 


20. In an action of debt, by an officer of a borough, for a copy of 
the poll at an election of burgeſſes for parliament, the defendant 
pleaded, that he was ready to pay what was due for the copy. 
And the Court agreed, that the tender was good ; for till the 
officer demands ſomething, or delivers a copy of the poll, the 
party cannot know what to tender. As where there is a demand 


for a copy of a commitment, &c. upon the ſtatute 31 Car. 2. it 


is only neceſſary to ſay, that he was ready to pay for it. And ſo 
a judgment was affirmed by all the Judges, and afterwards it was 
affirmed in parliament. Comyns's Rep. 279. 288. pl. 153. Paſch. 
4 Geo. 1. Philips v. Smith. 5 | h 
21. A motion to ſet afide judgment ſigned after plea of tender 
delivered, the defendant was by rule obliged to plead an ifſuable 
plea; a tender is no iſſuable plea within the meaning of this rule; 
therefore the judgment was held good. Rep. of Pract. in C. B. 134. 
Mich. 10 Geo. 2, Dayerſhill v. Barret, mY 


2 
3 * 


Tender; 


(R) Pleadings. In what Caſes a Re/a/al muſt be 
alleged as well as a Tender. 


1. A Promiſed to pay B. ſuch a ſum of money at ſuch a place, 


and in conſideration thereof B. promiſed, on payment of 
A. tendered the in caſe of 


the ſaid ſum, to ſurrender to A. a leaſe for years. 
money, and B. did not ſurrender the leaſe. A. brought aſſumpfit 


againſt B. and alleged, that he obtulit the ſum ; but does not ſay, 
that B. refuſed, and therefore it was held not good. And Coke 
ſaid, that WirTENHALL's caſe was adjudged, that tender, wirh- 
out alleging a refuſal, is not good. Cro, E. 889. Trin. 44 Eliz. 
B. R. Lea v. Exelby. 

2. Action upon a promiſe, that the defendant, in confider ation 
that the plaintiff would pay him a certain ſum of money, promiſed 
zo aſſign him a term; and the plaintiff averred a tender of the 
money, but that the defendant did not aſſign. And after ver- 
dict it was moved in arreſt of judgment, that the plaintiff did 
not entitle himſelf to an action, for that he did not aver a 
refuſal, though he had averred a tender; but it was there ad- 
judged well after verdif ; but alſo held, that it would be bad 
en demurrer. Sid. 13. pl. 3. Mich. 12 Car. 2. B. R. Ball v. 


Peake. 


3. An agreement was made by one to build a houſe, and for that 
the other was to pay him ſo much money for building. The piain- 
tiff averred, that he made a render to build the houſe, but not that 
the other had refuſed to ſuffer him to build it. All the Court were 

of opinion, that the tender, without averment of a refuſal, was 
not good; but being after verdif it was held well. 2 Lev. 23. 
Mich. 23 Car. 2. B. R. Opy v. Peters. 


ſhire V. Killingworth. 
And in Comyns's Rep. 117. in S. C. 


4. Debt upon bond to pay 121. on 15 Aug. and on 15 Feb. by 


equal portions. 


15 Aug. at B. obtulit ſolvere the ſame, and was ever afterwards 
ready to pay it; and after that, (viz.) on the 1 Decemb. &Cc. did 
pay it to the plaintiff, which he did accept, unde petit judicium, 
&c. Upon demurrer the whole Court held the pleading in- 
ſufficient, becauſe it is not ſaid that the plaintiff refuſed : other- 
wiſe if a place of payment had been in the condition, and it 
had been ſhewn in pleading, that the party who was to receive 
the money was not there, and the acceptance after the day ſigni- 
fied nothing. 2 Vent. 107. Mich. 1 W. & M. in C. B. Buckler 
v. Millerd, 

5. Defendant covenanied with the plaintiff, that wpon tavo days 
notice, within a year, to be given at Hud/rn-Bay Houſe, he would 


YoL. XX. accept 


The defendant pleaded, that on 15 Aug. there was 53 
6. due, and no more; and that he (the defendant) n the ſaid Hon 


8. C. cited 
per Cur. 
Vent. 109. 


Duc kler v. 
Milierd. 
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S. C. cited 
12 Mod. 

30. per 

olt Ch. J. 
in caſe of 
Lancaſkire 
v. Killing- 
worth. 
And in Ld. 
Ray m. Rep. 
687. in S. C. 
And in 
Comens's 


Rep. 117. in S. C. 


Vent. 177. 
214. Peters 
v. Opie, S. C. 
—2 Saunt, 
350. S. C. 
S. C. cited 
by Holt Ch. 
J. 12 Mod. 
5 70. in cafe 
of Lanca- 


And in 2 Salk. 123. in 8. C. — And in Lg, Raym. Rep. 687. in S. C. 


S. C. cited 
12 Mod. 
per 
. 
in enſe — 
Lancaſhire 
v. Killing- 
worth. 


Ld. Raym. 
Rep. $57. 
S. C. accord - 
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197 Tender. 


— accept of 10007. flock in ſuch a Company, and would pay 2000/7. 


pl. 3. S. C. at the transferring theregf. The declaration avers, that within the 
And per Cur. year, viz. ſuch a day, he left notice in writing for K. the defend- 


when both ant, to come to Hudſon's-Bay Houſe the 4th of November, 
les meet . . . 
at the time Which was alſo within the year, 7» accept the transfer ; that the 


and place, he plaintiff was there on the ſame day ready, and did tender a transfer 


1 of the ſaid ſtock to the defendant; but that the defendant did not 


allo plead a come and accept it, or pay the 2000 l. Per Holt Ch. J. he ought 
refuſal, to have averred the tender and refuſal; and in that caſe to aver 
— a tender, without averring a refuſal likewiſe, would not do. 
is naught 12 Mod. 5 29. Trin. 13 W. 3. Lancaſhire v. Killingworth. — Cites 
31. 7 H. 3. 11. 

murrer but 

good after a verdict; and if the defendant be abſent, he muſt ſhew that, and alſo that himfelf was at 
the time and place, and tendered. ——S, C. cited 8 Mod. 106. in the caſe of Blackwell v. Naſh. 
Cemyns's Rep. 116. pl. 81. S. C. accordingly; and that in ſuch caſes the later way of pleading is, 
that the defendant did not come, nor any other for him, though this is not of neceſſity ; for if a man 
leads a tender and refuſal, it is ſufficient to ſhew the refuſal, without ſaying at what time the refuſal 
was; for a refuſal by the party, at any time or phce, is ſufficient. But if a man pleads notice given, 
ty which it appears that the defendant was not preſent when the act ought to have been done, then the 
laintiff muſt fay that be was ready at ſuch a time, viz. to the laſt part of the time when the thing 
was to be done; and that the defendant, or any for him, did not come. And the reaſon of all thoſe 
caſes is, that when the plaintiff himſelf is to do an act, and that act is not done, he ought to ſhew to 
the Court that he had done every thing that was in his power, and cited Hob. 107. 1 Cro. 694. 
22 92. And therefore judgment was given for the defendant by the whole Court, — 3 Salk. 342» 


L 198 J (8) Bar, in what Actions. 


Ze 1. DEPLEVIN of zes ſheep. As to 200, the defendant 
ant aworved pleaded ne prift pas; and as to 7, he took them damage- 


the raking feaſant ; and as to the reſt he ſaid we purſued them by reaſon Ml 


* ate the 7, abſque hoc that we took them, The plaintiff maintained the 
. taking all, except the 7; and as to the 7, he ſaid we met you im 
#/aintiff re-. mediately upon the taking, and proffered 6d. for the damages and 
—_—_— averred, that the damages did not amount ta more, judgment, &c. 
rigea . 
— ire to Horton demanded judgment; for now you have confeſſed the 
ihe place taking rightful, and therefore ought to have writ of detinue. 
ys yr: th Per Hull; the chaſing after the tender was tortious. Defendant 
ta: bis cartls Taid, he took and impounded them before he tendered. Skrene, 
entered into immediately upon the taking we tendered; priſt; and the other 
— ferd> e contra. Therefore it ſeems that replevin ier after the tender. 
«gainf bis Br. Replevin, pl. 21. cites 12 H. 4. 23. 
will, and did | | 
damage ; and that immediately after the treſpaſs, be tendered to defendant 31. amends, which be averred 
was ſufficient, but defendant refuſed, ce. Upon demurrer the Court gave judgment una voce for the 
evowant ; for they were of opinion, that the ſtatute 21 Jac. extends not to this caſe, but only to actions 
of treſpaſs, and not to replevins, which remain as they were at common law; and therefore it is 
clear that the tender ought to be before the impounding. 2 Lutw, 1594. Hill. 9 W. 3. Allen v. 
Bayley. 

In replevin the defendant awvoved for damage feaſant ; the plaintiff replied a tender of amends after 
the taking. It was med in arrſt of judgment, that the tenders not being picadrd to be before the 
impounding, this is determined to be bad upon a general demutrer in Lutw. 1596. and therefore he 
thought it might be taken advantage of as well in this way, The Ch. J. ſaid, that caſe was certeialy 
law ; and PiLxIix6ToN's caſe, 5 Coke, is to this purpoſe ; but he obſerved, that the defendapt had 
Joined iſſue upon the ſufficiency of amends ; and that mant had <vaived, as to the irregularity of 
ibe A 1 27s he owazs, that if this action had been in treſſaſi, it would have beea otherwiſe, even 
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upon a general demurrer; for this ſtatute ſays in general, that a tender of amends may be well pleaded 


in treſpaſs before the action brought. 
v. Johnſon. 


2. Refuſal of a ſtranger to the obligation, is a good plea in bar, 


Barnard. Rep. in B. R. 309. Paſch. 2 Geo. 2. C. B. 


Baker 


Br. Condi. 


Br. Tender, pl. 12. cites 15 E. 4. 5. man 
3. Treſpaſs of breaking his cloſe, and ſpoiling his graſs, the e 2 
defendant ſaid, that the treſpaſs did not exceed 10s. and he tendered ant pleaded 
that he ten- 


him ſufficient amends. And it was held no plea, but a void ten- 
der. Contrary in avawry for damage-feaſant, elſewhere. Br. Treſ- 


paſs, pl. 214. cites 21 H. 7. 30. , 


fuſed the ſame, and demanded judgment, &c. 
that this is no plea in treſpaſs, but in a replevin it is a good plea, 


Ow. 48. Mich. 32 & 33 Eliz. Kent v. Wichall, cites 21 f. 7. 30. 9 fl. 7. 22. F. N. 


31 Hf. 4. 17. 


4. 21 Fac. cap. 16. ,. 5. enacts, That in all actions of treſpaſs, 
guare clauſum fregit, wherein the defendant or defendants ſhall dis- 
claim, in his or their plea, to make any title to the land in which the 
treſpaſs is by the declaration ſuppoſed to be done, and where the treſpaſs 
is by negligence or unvoluntary, the defendant or defendants ſhall be ad- 
mitted to plead a diſclaimer, and that the treſpaſs was done by negli- 
gence, or unvoluntarily, and to tender or offer ſufficient amends for ſuch 
treſpaſs before the action brought; whereupon, or upon ſome of which, 
the plaintiff or plaintiffs ſhall be forced to join ifſue; and if the ſaid iſſue 
be found for the defendant or defendants, or the plaintiff or plaintiffs 
be nonſuied, ſuch plaintiff or plaintiffs ſhall be clearly barred from the 
ſaid action or actions, and all other ſuits concerning the ſame. 


dered ſuſficie 
ent amends, 
and the 

plaintiff re- 


And upon a demurrer, the opinion of the Court was, 
Sed non dixerunt cauſam diverſitatis. 


B. 69. (G) 


It was 
agreed, that 
in treſpaſs 
the detend- 
ant may 
plead the 
treſpals to 
be involun- 
tary, and 
diſclaim, in 
the title, 
eoithout 
pleading the 
Hatute of 21 
Jac. for it is 
a gene al 
ſtatute. 


Litt. Rep. 355. Hill. 6 Car. C. B. Jennings v. Couſins. 
* Treſpaſs quare clauſum fregit. The defendant pleaded according to this ſtatute, hat he rendered 


amends before the action brought, wiz. the 2d Of. 7 Car. 


The plaintiff replies, that before ſuch tender 


| be jued a latitat, teſte the laſt day of Trinity Term bef:re, and upon that procured the defendant to be ar- 
reſted, intending to declare in treſpaſs. - It was thereupon demurred, and iefolved, that this tender came 
too late; for as well as a tender atter an original writ comes tuo late, ſo after an arreſt upon a latitat; 
for the tender by the ſtatute is intended to be innediately after the treſpaſs, and before any ſuit eommenced; 
wherefore it was adjudged for the plaintiff, Cro. C. 264. pl. 11. Trin. 8 Car. B. R. Watts v. 


Baker, ——Sce (M) pl. 4. 


5. Where a cuſtom was to be excuſed from ſuit of court by payment 
of 8d. to the lord, and 1 d. to the ſteward by copyholders living at 
ſuch diſtance, and ſuch excuſe to be for a year, it was held by all, 
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that tender and refuſal was as much as payment. Vent. 167. 


Mich. 23 Car. 2. B. R. Iſaac v. Ledgingham. 

6. A man cannot plead a tender and touts temps priſt in a 
quanium meruit, becauſe the demand is entirely uncertain; nor 
could a man plead tender of amends in bar of any valuntary tre 
paſs at common law, except in caſe of damage-feaſant, to prevent the 
impounding of cattle, until the ſtatute of 21 Jac. 1. cap. 16. 
Ld. Raym. Rep. 255. Mich. g W. 3. in caſe of Giles v. Hartis. 


For more of Tender in general, ſee Condition, Rent, 
Stocks, Tout temps Prilt, and other proper titles. 
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Tenures. 


(A) Tenures. Antiquity. 


Whether [I. IN the eſcuage and roll in the county of Lincoln with Ma- 
cle te- ſter Bradſhaw in the Exchequer, upon a voyage into Scot- 


ee land, anno 1 E. 3. Rot. 17. there is comes Albemarle tenet Hele- 


here by evell per luroniam de domino rege in capite de Conqueſiu ; and in the 
Will. the ſame roll, another holds of ſuch who holds of ſuch honor, de 


yo eee Congueſtu ; and others hold of ſuch an one who holds over by a 


uſe here be- Enighis fer, & c. de Conqueſiu, and fo in divers other rolls of it. 
fore his ©- But always it is faid to be held of the king de Conqueſiu, and not 
been a mat. of any other. But it is there many times ſaid, that ſuch an 
ter much one holds of the king, and of athers alſo, de * antiquo ferffa- 
Eilputed, nents ; and of others, de novo feoffaments. Qurzere, what is intended 


learned men thereby 20 
hate been | | 
engaged in the controverſy ; but it ſeems that the greater part of thoſe who were particularly learned 
in matters of antiquity, were of opinion agrezably to Roll, that the Conqueſt was their utmoſt æra. 

® Feodum an/ig2un is that which has been in ſome of the family of the preſent poſſeſſor, of what- 
ever kindred they were of the father's fide, for more than 4 deſcents. Feodum paternum, is that 
which has been heid by his neal anceſtors to the gth degree, as avus proavus, abavus, atavus. And 
feodurm n:wam, is that which was firſt given to the perſon enjoying it, and which he came not into by 
ſucceſſion to his father. See Spelm. Gloti. 220. verbo Feudum. ——— Freigius de feudis, is much in 
the ſame words with Spelman. : | 

+ Ancient fee is where the feodary and his anceſtors time out of mind, have held ſuch a fee, and here 
the feodifts place a medium detucen thele two, viz. paternal fee which comes by four degrees of 
deſcent, and they defiae that to be the ancient, which deſcends from more. Cowel's Inſtitutes, lib. 2. 
tit. 3. ſ. 9. 

De. Brady, in his Introduction to Old Engliſh Hiſtory, 187. cites the following records, thereby to 
explaia the meauing oi the novum and vetus feottamentum, vize 


+ | 200 } 


Carta Albani de Hairun. 


Domino ſuo excellentiſſimo Henrico regt Angliz Albanus de Hairun, veſtre excellentiæ notifico, 
quod ego, in Hertfordſcira feodum unius militis de veteri fefamento, de vobis principaliter teneo, & 
guod de novo fefamento nichil habeo, nec militem teoffatum aliquem habeo valete, 


Carta Matthæi de Gerardi-villa. 


Matthaeus de Gerard: villa tenet in capite de domino rege feodum unius militis de veteri fefamento & 
nullum habet militen: fefamentum ¶ feoffatum] nec habet aliquid de novo. 


Carta Willielmi filii Roberti. 


K ariflimo domino ſoo Henrico regi Angliz, Willelmus filius Roberti ſalutem; ſciatis quod de vobis 
tenco feodum unius militis pauperrimum, nec alium in co feodavi, quia vix mihi ſufficit, & fic tenuit 
pater meus. Valcte. | 

And pag- 183. adds, that, by theſe records the meaning of vetus & novum feoffamentum is very 
apparent; that it was called ſo in reſpect of time only, and-not in reſpect of the original feudataries, or 
tucir fob feudatarics of wenaphs in copite, and tenants by melac teaure is military 1 WA 
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ib'd. pag. 215. cites Jani Anglorum facies nova, pag. 236, c. where ſpeaking of vetus & novum 


feotfamentum that author ſays, that the old feoffment was of ſuch fees as were granted from the crown, 

and that the new feofiment was ot ſuch fees as were granted by the tenants in capite to others by ſub- 

infeodations, or ſuch as the tenants in capite held by meſne tenure; the Doctor obſerves, that the word 

feoffment is derived from the French word fiefment, which ſignifies infeoffing, or giving of a fee, and. 
that from the word fiet, a fee; that in the writings of the feudiſts, we find vetus feodum & novum, 

and cites Hottom. de Feud. diſput. c. 6. coll. 819. B. that an old fee is that which was given by the 

predeceſſor of the preſent lord, or which was granted to the predeceſſor of the vaſſal; for always an old 
fee is ſo called, in reſpect it hath deſcended or gone in ſucceflicn; but a new fee is that which is given 

by the preſent lord to the preſent vaſſal; and again in lib, 2. Feud. tit. 3. ſet, That is called a new fee 

which was given to the preſent feudatory ; and that is called an old one, which was given by his parents 

or anceſtors, 

The Introduction to the Law of Tenures, pag. 25. (m) as to the antiquum & paternum, cites 
Crag. de jure Feud. fol. 6. that paternum ſive antiquum dicitur id, in quo quis patri, avo aut alicut 
majorum ſuccedit. And quod jure ſucceſſionis ad aliquem devolutum Stry. Exam. Jur. Feud. Cap. 3. 
Q. 9g. quicunque ex ſuperioribus id acquifivit. Feud. lib. 2. tit. 5. And as to the novum, quod de novo 
acquifitum fuit & habet initlum in perſona inveſtiti, nec a progenitorum ſucceſſione provenit, cites 
Zaſius in uſus Feud. fol. 6, Crag. de Jure Feud, fol. 55 Hanneton de Jure Feud. 30. and Stiys 
Exam. jur. Feud. cap. 3. Q, 12, | | 


(B) What Things may be held. 


LI. N advowwſon in 2555 lies in tenure. 42 E. 3. 7. 1 H. 4. In quare 
A I. b. 21 E. 3. 5. b. admitted. 25 E. 3. 54. admitted. impedit, the 


laintiff in- 
Contra, 33 H. 6. 35] ti him- 
| ſelf that the 
advowſon was held of him by homage and fealty, and was appropriated in mortmain, and it is not con- 
tradicted, but that the advowſon well lies in tenure, and it was brought by a common perion againſt an 
abbot. Br. Tenures, pl. 15. cites 24 E. 3. 5. And ſuch a caſe the tame year, fol. 29. by the 
Earl of H. againſt the Dean and Chapter of H. and was of an advowſon in groſs, and counted that it 
was held of him, and that it was aliened in mortmain, and he preſented as lord immediate within the 
year, nota. And tit. Quare Impedit, 73. it is admitted, that advowſon in groſs of a pro voſtty, may 
well be held in capite, and thereby the king ſhall have the prerogative of all his other lands held of 
others; and in another quare impedit after the king counted that the advowſon in groſs was held of him, 
and made title by deſcent to 4 daughters, and that the youngeſt was in his ward, and admitted for good; 
quod nota. Br, Tenures, pl. 15. cites 21 E. 3. 5. | 
The king counted of advowlon in groſs held of him, and that the tenant died without heir, by which 
he preſented, and well; quod nota of advowion in groſs in tenure. Br. Tenures, pl. 10. cites 24 E. 3. 
Br. Quare Impedit, pl. 99. cites 24 Es 3. 69. 8. C. 
In quare impedit, the plaintiff counted that J. N. held of him certain lands and advowſon in chiyalry, 
and entitled himſelf to the preſentation by ward of the heir, &c. and the other made bar. And ſo it 
ſeems that an advowſon lies in tenure» Br. Tenures, pl. 18. cites 24 E. z. | 
pedit, 14 Hf. 7. 6. & 15 H. 7. 8. it is agreed that the advowſon lies in tenure, ſcil. advowſon wwhich 
Twas appendant to a manor, and is ſevered after, and this by the juſtices, and that a common perſon may 
give it to hold of him; but quzre inde, and where he ſhall diſtrain; for if he can have no means to 


come to the tenure, then it ſeems that the advowlon in groſs cannot lie in tenure, for ceſſavit & precipe 


quod reddat, does not lie. Br. Tenures, pl. 18. See pl. 7. 
Advvoux ſon may lie in tenure. As where manor and advowſon are held, and the advowſon is made in 
groſs, the advowſon is held pro particula ; per Littleton and others for the beſt opinion. And per Da- 
vers and Heuxſt | Hengton ] ceſſavit lies of advowſon, and in writ of right of advowſon the ſummons 


ſhall be at the church or at the doors thereof. And grand cape lies in it, and the lord may diftrain in the 


lebe, ſcil. the beaſts of the patron, but not the beaſts of the incumbent or parſon. Br. Tenures, pl. 4. 
cites 33 H. 6. 34. | | 

Writ of right of advywſon ſhall ſuppoſe that he holds the advowſon. Br. Tenures, pl. 18. (bis) 
| Cites 14 H. 7. 26. & 15 H. 7. 8. See Pl. C. 498. b. 499+ a. in the caſe of Grendon v. the 
Biſhop of Lincoln. *7 gor } 


[2. Land held ſince time of memory becomes a priory; this ſhall 
not deſtroy the tenure. 42 E. 3. 7.] 

[3- Land which has been a priory time out of mind, & c. may be 
Held. 42 E. 3. 7.1 | i 
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201 7 Tenure. 2 
4. Piſchary does not lie in tenure; for the ſoil may be to 


one and the piſchary to another, and then the lord cannot 
diſtrain. Br. 'Tenures, pl. 75. cites 32 E. 3. Fitzh. Scire Facias, 
Ioo. 

5. It was agreed that remainder is held, and by eſcheat thereof 
the ſeigniory is extinct, and the lord may have action of waſte, 
as he in remainder might have had in his life. Br. Tenures, 
pl. 107. cites 3 H. 6. 1. | 

6. Aſſiſe of certain wax and cotton to make a taper to burn in the 
church Laiton in the county of Eſſex, and the abbot of Stratford 
brought thereof aſſiſe for the not rendering thereof, and it was 
held rent ſervice and a good tenure; and yet he ſhould not have 
thereof any profit nor avail, and becauſe he ſhould have diſtreſs 
in the land of the defendant, therefore tenure. Br. Tenures, 
pl. 50. cites 35 H. 6. 7. | 

7. In quare impedit, it was ſaid, that meſualty lies in tenure by 

© Seepl. 2. a meſne, contra of an * advowſen; for this is appendant to the 
land or manor to which, &c. but not parcel, So of common, and 

villein regardant, way, courts, leets, waifs, ſtrays, &c. for thoſe do 

Ar the nor lie in tenure unleſs of the king: for he + may diſtrain in other 
te pet land ; contra of a common perſon ; quod nota, by the opinion 
cannot, but of the Court. But advowſon lies in tenure, per Vaviſor and 
milprioted-” ayers, contra Townſend and Brian. Br, Tenures, pl. 34. cites 


5 H. 7. 36. 


See (F) IB. 2] Of what Thing to another. 


See (O) pl. [I. [4 1 * a meſne gives the menalty in tail, the law will 
—＋ N create a tenure between the donee and donor, 

pl, 1. S, 1 H. 4. 3. b.] | 

1 C2. ] CF5· A man may hold land of 2 manors. 17 E. 3. 13.) 
8 [3-] (6. 4s a man [ſeiſed of 3 manors] might before the ſta- 
within the tute [make feoffment to another in fee] and ſo now [ſince the 
Frotchetes ſtatute, make feoffment] in tail, he] may give parcel of one 


rs 4 manor and parcel of another manor to hold by certain ſervices, 


Year-bo:k Cas one tenancy, ] and the ſervices ſhall be regardant to both Call] 

tomake the the manors, 17 E, 3, 13,] | 
Meaning ; 

more clear. | 

8 Where a man hzlds of another F his manor by ſuit to his mill, 
NE: + and the /ord grants the mill and ſuit, yet the heir of the lord ſhall 
Fitzh. Aſſiſe haue the ſuit, if he makes a new mill; for the tenure is to the ma- 
229. nor of the grantor or to his perſon, and not to the mill, which 
L 202 ſuit remains with the other ſervices. Per Herle. Quære. Br. Als 


lie, pl. 458, cites 31 E. 1, & 19 E. 2, 
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bind him to it by his own agreement. 15 E. 3. Aid. 33. ad- 


; R * ri 
gives land to one to give rent to a ſtranger, or to ride alon is (equit' w 


{ame land, and to ſuffer the feoffor, donor, or leſſor te take yearly 


Teaure. = dd 


(C) Mhat Services may be reſerved. Againft the ga. ee. 
La TW. — — 


[1. A Man may hold by marchet [agreement] that when bis 
daughter or ſiſter commits formcation, or be eſpouſed without 
leave of the lord, that he ſball pay 5s. 8d. to the lord; for he may 


mitted.] 

2. A man, before the ſtatute, by feoffment, and at this day, Br Tenures, 
by gift in tail, may reſerve tenure 79 make & beacon or to make a 18 8 
bridge at B. or to keep the caſtle of the king adjoining to the ſe 
and this is good, inaſmuch as he has advantage thereof, becarfe it 
i for the commonwealth, and ſo he had advantage; contra if he 3 

r'gi 
with a ſtranger; for there is no commonweal. But gift of land 
to find a chaplain to chaunt in a certain place 1s good tenure ; 
becauſe he has benefit by reaſon of orizons. 11 H. 7. 12. b. 
pl. 3. per Fineux. 

3. A reſervation of things 4vhich lie only in prender or uſage, 
cannot make a tenure ; and therefore if a man ſeiſed of land and 
wood, before the ſtatute of quia emptores terrarum, does thereof 
enfeoff a ſtranger, and after the ſaid ſtatute gives the ſame /ana 
and wood in tail, or leaſes the ſame for life unto a ſtranger, re- 


ſerving unto the feoffor, donor, or leſſor cemmon for 4 beaſts in the 


in the ſame wood 3 lads of eflovers for fewel; this reſervation is 
void to make any tenure, and this cannot be ſaid a reſervation, 


becauſe the feoffor, donor, or leſſor cannot take profit thereof 
but only by his own act, and a man cannot do ſervice unto himſelf; 
and therefore ſuch reſervation is void, if it be not by deed in- 
dented, and then he ſhall take the ſame by way of grant of the 
feoffee, donee, or leſſee. Perk. ſ. 702. 


(D) In what Caſes it may be created by expreſs Se (). 
| Words. Of what Thing by the King. | 


LI. THE king may grant his fee-farm of a will, and reſerve a S. P. And 


tenure. 44 E. 3. 45. 1 H. 4. 3. b. 44 Aſſ. 22. by all N 
the juſtices.] | in all other 
| lands of the 


party for ſuch things as he reſerves upon the tenure of the rent. Contra of a common perſon. Brooke 
ſays, and ſo ſee that the king may reſerve tenure upon a rent which does not lie in tenure, But it was 
ſaid, that if a common perſon gives his ſeigniorv to hold of him, this is good; but the land of tenant ſhall 
not be charged with diſtreſs, unleſs the beaſts of the grantee [ grantor] come there, by the beſt opinion. 


Br. Tenures, pl. 7. cites 44 E. 3. 35. 
[2. The king may grant + a rent to be held of him, and this +3: P. And 


y alienation 


{hall be a good tenure: 4 10 H. 6. 12.] 8 
without licence, the king may ſeiſe. Br. Tenures, pl. 93. cites 3 E. 3. Fitzh. Avowry, 73% 


1 Br. Tenures, pl. 98. cites 8. C. 


203. Tenure. 


[3- And the king may grant hig ſeigniory over, and the rem 
Hall be held of the grantee, 10 H. 6. 12.) 

[4+ The king may grant a /#:gn9ry over to hold by certain ſer- 
vices of him. ] - 

Where the Eing gives land, and reſerves ſome tenure in ſpecial, 
the tenure ſha!l be ſuch as it is reſerved, be it ſocage or other- 
wiſe. And if he grants land, and reſerves nothing, nor ſpeaks of 
any thing, in this caſe the grantee ſhall hold in chivalry for the 
x 2 —__ quod non negatur. Br. Tenures, pl. 3. (bis) citcs 

„ | | 
6 Archbiſhop of C. was ſeiſed of the manor and borough of 
S. in right of his biſhopric, and the prior of M. was ſeiſed of 


Aiterwards in 30 H. 8. the archbiſhop gave the ſaid manor and 
borough, with confirmation of the dean and chapter, to the king. 
Then the ſaid prior ſurrendered, and ſo the king was ſeiſed of 
the manor and borough, and likewiſe of the ſaid houſe. The 
king by letters patents gave the houſe and other lands to J. S. 
and T. S. in fee, tenend” in libero burgagio per fidelitatem tantum 
non in capite, pro omnibus ſerviciis & demandis. Afterwards 
E. 6. gave the manor and borough to the mayor and common- 


fee. W. dicd without heir. The queſtion was, what tenure 


T. S.? It was iaid, it could not be a tenure in burgage, becauſe 
no rent is reſerved, according to Litt. ſ. 162, 163, 164. And 
Anderſon Ch. J. at the firſt ſtrongly inſiſted upon it. Another 
matter was, that one tenure only is reſerved for all the lands and 
tenements; ſo that, ſhould the tenure reſerved be adjudged to 
be burgage, then lands at the common law out of boroughs 


be created without theſe words, ut de burgagio; and to that pur- 
poſe Shure J. agreed. 4 Le. 207. pl. 333. Mich. 32 Eliz. B. R. 
Waite v. Cooper. | | 


(E) Tenure created by expreſs Words. Of what 
Thing. by common Perſon, | 


LI. A Seigniory may be granted at the common law by a com- 
mon perſon, reſerving a tenure for the poſſibility of diſ- 
treſs by the eſcheat of the tenancy. 44 Aſſ. 22. Quzre.] 

2. LSS] if meſnalty be given in tail, a tenure may be reſerved of 
it => the poſſibility of the diſtreſs by the eſcheat of the tenancy. 
5 Tis 

{3- Ss if a man holds a manor by certain ſervices, thoſe ſervices 
may be granted (it ſeems it is intended in tail) to hold by certain 
ſervices. Dubitatur. 14 H. 6. 24.] | „ 
Br. Tens, [A. A common perſon cannot grant a rent to be held of him. 
E10 H. 6. 12] 8 
R. B. Ago the additions of eſcheat, that rent lies in tenure, and writ of eſch:at lies therrof, 
| | | Supt omg 


a houſe held of the ſaid archbiſhop, as of his ſaid manor, &c. 


alty of London. J. S. and T. S. convey the houſe to W. in 


was reſerved by the words and grant by H. 8. to J. 8. and 


ſhould be held in burgage; beſides, a tenure in burgage cannot 


*þ 
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Fuppoſing that it is held, &c. and yet the land is held in fact; quod nota; therefore quære 
of this book, And in the additions of ejectione cuſtodiæ, there it is faid that writ of ejectione 
cuſtodiæ lies of rent, 13 E. 3. But Parn. and Trew. held, that ent does not lie in tenurez 
and ſo is the law, unleſs of the king, as it ſeems. And Br. Intruſion, pl. 8. cites 
11 H. 4. $2. and ſays, that rent does not lie in tenure ; per Norton Arg. But per Hank. if there be 
lord, meine, and tenant, and the meſne dies, and a firanger gets the rent, the lord ſhall have writ of 
ward, ſuppoling the rent to be held of him; and if the meſne dies witheut heir, he ſhall have <orit of 
eſcheat, ſuppoſing the rent to be held. Per Hill, it may be that he ſhall have ſuch writ, but in the count 


he ſhall declare that the land is held by the rent; and in your caſe if he demands the ward, he ſhall ſay 


terram ſuam tenuit, &c. without ſaying any thing of the rent; and by him this default in the count 
ſpall abate the 2rhole count and the whole uri, becauſe it comes by his own ſhewing ; and cites Mich. 
19 E. 3. Firzh, tit. * Card. 40. to the ſame purpoſe; and ſo, he ſays, it ſeems that it ſhall abate. —_— 


Br. Eſcheat, pl. 7, cites S. C. Br. Tenures, pl. 14. Cites S. C. o7 204 ] 


5. If a man be ſeiſed of a manor in fee, in which manor there 
is a mill ſor the grinding of wheat and other grain, and before 
the ſtatute of quia emptores terrarum he does infeoff certain te- 
nants of the manor of parcel of the manor, doing ſuit at his mill; 
this is a good tenure by the word (doing). Perk. ſ. 638. cites 
9 Aſſ. 24. & M. 9 E. 3. 35. | 

6. A man may hold of 7. W. as of his manor, but not as of his 
houſe, Br. Tenures, pl. 47. cites 8 H. 4. 1. per Gaſcoigne. 

5. And a man may hold of the king, or of a common perſon, 
as cf his perſen; and ſo is 2 H. 4. 3. quod nota bene; for it 
is good law. Br. 'Tenures, pl. 47. cites 8 H. 4. 1. per Gaf- 
CVIgne. | 

8. If a man had given land zo an abbot or prior in fee before 
the ſtatute of quia emptores terrarum, 0 find a lamp, &c. this is 
a tenure, as appears in a ceſſavit. Br. 'Tenures, pl. 62. cites 
45K. 4-48, | | 

I 1 made for tenure of 10 acres. of land for ſuit to the 
leet of the defendant. And per Fineux Ch. J. a man may hold 
by ſuit to the leet, and to be crier at the leet, or to be collectar of 
amercements of the leet, or to repair a bridge, high-way, or the like, 
or to keep a beacon for fear of enemies, or the like, Br. Tenures, 
pl. 35. cites 12 H. 7. 18. | 

10. The king may licence the tenant to give in tail to hold of him= 
/*lf, and ſo, to make feoffment to hold of himſelf and the king; 
and other lerds may licenſe the tenant paravail to make feojfment in fee 
. to Hold of himſelf; and this notwithftanding the flatute of quia empio- 
res terrarum ; for this was made in advantage of them, and there- 
fore they may diſpenſe with it; per Fitzherbert J. Br. Tenures, 
pl. 2. cites 27 H. 8. 26. | 


(F) Om [a Man] ſhall hold by Creation + of #7: 


words ſeem 


in 5 o belo 
the King [or others l. At Common Law | py 


fone 


['1. BV ORE quia emptores terrarum, if the tenant had made * 


feoff ment in fee, the feoffee ſhould hold of his feoffor and 183. cites 


not of the lord paramount, 4 H. 6. 20. + 3 Aff. 8. contra 33 E. 3. 2 5 
es | . | r. Tenures, 


Ann ' 
5 uity, 52.9 7 5 24. cites 


8. C. accordiggtygathough, ia the grant 10 mantion was made of whom he ſhould hold. awe Ry. Tenures, 
: : Þ!- 21. 
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pl. 21. cites 4 H. 6. 20. S. P. per Cottiſmore. But if he had ſaid tenendum de capital domino, he 


ſhould hold of the chief lord. 5 
If he had made the feoffment generally without reſervation of any tenure, the feoffee ſhould have 


holden of the feoffur, as he held over; for example, if he had holden by knights ſervice, the feoffee, by 
creation of law, had holden by knights ſervice of the feoffor, in reſpect of the tenure over by him; 


and therefore, if the lord bad confirmed the eftate of the feoffor, viz. the meſne to bold by fealty only (which 
v e) the tenure between the tenant and the feoffor ſhould be ſocage alſo; becauſe the tenure 


was 
rente by law follows the tenure, in reſpect whereof it cuas created. 2 Init. 501. 


C2. [But] if tenant in tail makes feoffment in fee, feoffee ſhall 
hold of Is lord paramount, and not of the donor. 48 E. 3. 9. b. 
4 Hl. 6. : 
[3. So if tenant in tail /ea/e for life, which is a diſcontinuance, 
by which he has a reverſion in fee, he ſhall hold of the lord pa- 
L 205 ] ramount. 4 H. 6. 21. quære.] 
Where there [g. If fince ¶ the ſtatute de] donis, the tenant gives in tail the 
=Y 1 donee ſhall hold of the donor, and not of the lord paramount. 
” 4 HH. 6. 20, 21. b. adjudged. 3 Aff. 8. Dub.) 


walry, or 


otherwiſe, | 
and the tenant infeof N. who gives to the ſon of the tenant in tail, tenendum de capitali domino, and the 


dence dies, the iſſue ſhall hold it of his donor, and he over of the lord, but the iſſue in tail, nor the tenant 
in tail hall not hold of the lord immediately; per Danby Ch. J. clearly; quod nota, and fo is 4 H. 6. 
But Littleton made a doubt, becauſe no notice was given to the lord of the feoſtment. Br. Tenure, 


pL 37. cites 2 E. 4. 6. | | 


Where 5 Se if the tenant of the king gives in tail, the donee ſhall 
= po © hold of the donor, and not of the king. 4 H. 6. 22. b. ad- 
— | ne judged. ] 

may chooſe to : 

t take the tenant in tail for bis tenant or the donor, and this as well before licence as after licence, for the 
Heence of alienation is a pardon for the treſpaſs, but this is no concluſion to the king; but if he takes 
the one for his tenant, 2s by the ward of the heir of the one, or the like, he ſhall not have the other 
after; for he has determined lus election; per Fitzherbert J. But ſee contra 4 H. 6. 20. per Judiciume 
Br. Tenures, pl. 2. cites 27 H. 8. 26. | 


[6. If before quia emptores a man had aliened in fee by deed, re- 
ſerving a rent, this ſhould create a tenure without doubt, Contra, 
33 E. 3- Annuity, 52.] | 

— [7. £89] if before quia emptores terrarum a man had aliened in 

ns fee reſerving a tenure to his heirs, this had been a void reſervation, 
and by creation of the law he ſhall hold of him as he holds over. 
Co. Litt. 99. b.] 

8. In aſſiſe [if was ſaid] for clear law, that where city, borough, 
or vill, is leaſed to the mayor, burgeſs, &c. in fee-farm, thoſe who 
hold burgages or land therein hold them immediately of the mayor, 
burgeſs, and corporation, and not of the king immediately. Br. Te- 
nures, pl. 57. cites 49 E. 3. | 

It is a law ordained, that if a man aliens in mortmain, and 
the king ſeiſes and grants it over, this ſhall be held of the chief lords. 
Br. Tenure, pl. 3. (bis) cites 33 H. 6. 7. | 

10. When a man made feoffment of parcel of his manor before the 


. fatute to hold of him, this was intended to hold of the manor, and 
not 4 his perſon in groſe: quod nota. Br. Avowry, pl. 60. cites 
22 H. 6. 50. 


11, If before the ſtatute of quia emptores terrarum, there 


had been father and 2 daughters, and the father, ng /eiſed of 
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falibus dominis feodi debita ſervitia pro prædicto, though by the firſt 
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ane acre of land, enfeoff thereof his eldeſt daughter to hold of him 
and his heirs by fealty and 12d. and the father dies, and the 
ſeigniory deſcends unto the two daughters; now the eldeſt daugh- 
ter ſhall hold of her younger filter by fealty and 6d. Perk. 
ſ. 656. . 

17 If a man ſeiſed of land in fee in right of his wife, and be- Aud if the 
fore the ſtatute of quia emptores terrarum, the hu/2and alone _—_ and 
enfeoffs a ſtranger, without ſaying more, the feoffee ſhall hold of joined in 
the huſband by ſuch ſervices as the huſband and his wife held the feoff- 
over; for the huſband alone did not hold over. But if the Leld of the 
huſband and wife had joined in the feoffment, to hold of the buſ= wife wich- 
hand, theſe words (to hold of the huſband) are void. And the ut _ 
feoffee ſhall hold of the huſband and wife by ſuch ſervices as feng the 
they held over; ſo that if the huſband dies, and the wife after his hold of the 
death accepts of the ſervices from the feoffee, ſhe ſhall not avoid 3 
che feoffment in a cui in vita. Perk. ſ. 660. de Rec 

wife dies, 
ce old of the bu until the ferffment be awoid, heir ife 5 5 in vi 
eee 


(G) Mat Tenure the Law will create without ex- L 206 J 
preſs Reſervation. 


LI. FEOFFE E before quia emptores ſhould hold by the ſame And fo 


ſervices as feoffor held over. 45 E. 3. 15. b. 3 H. 6. 11. 1 
Co. Litt. 99. b.] the * 
but if 


feoffor himſelf holds over by knights ſervice during his life and no longer, and that after his death his 


heirs ſhall hold by fealty only, or by other ſervices, now the feoffee and his heirs ſhall hold of the feoffor 
and his heirs by like ſervices, mutatis mutandis. Perk. ſ. 698. 


[2. LSS] feoffee of part, before the ſtatute, ſhould hold by the If before 


ſame ſervices as feoffor, &c. 3 H. 6. 11.] —_— 
emptores terrarum, there were 2 j9intenants of lands or houſes in fee, which they held by fealty, and 2 5. 
rent, ar by fealty and a horſe, and they enfeoff a flranger of the lands or houſes to bold of one of them 
fealty and 12 d.; the feoffee ſhould hold the moiety of him by fealty and 124, becauſe by the feoff- 
ment he did depart but with a moiety in right, and yet he ſhall have the whole rent which is reſerved, 
notwithſtanding that it be a ſeverable rent, becauſe it is reſerved only to him, and he may well reſerve 
the ſame unto him alone, notwithſtanding that he joined in feoffment with his companion, &c. And 
the feoffee ſhall hold the other moiety of the other jointenant (to whom the reſervation was not made) 
by fealty, and 12 d. rent, and he and his companion ſhall hold together the whole land over by 2 s. be- 
cauſe then the rent is ſeverable, and if they themſelves hold the ſame land over by a horſe, then it is 
ſaid, that the feoffee ſhall hold the ſame moiety of him by fealty and a horſe. Tamen quere, becauſe 
he was party unto the reſervation made unto his companion, &c. But if the jointenants had enfeoffed 
a ſtranger to held both of them, er of one of them, and expreſſed no ſerwices, they are void words, and the 
feoffee ſhall hold of them as they held over, Perk. ſ. 652, | 


[3- [S9] if before quia emptores, the tenant by knight ſervice For the te- 
granted the land tenendum per 1 d. for all ſervices, & faciendo capi- Nan _ 
ſervice to 


words he ſhould hold without more words by ſocage, yet by the the chief 
laſt words he ſhould hold by ſuch ſervices as he held over. dend ar for 


. himſelf, but 
49 E. 3.11. Curia. ] for the vo- 


nuſor, [of 
the fine by which the grant was made, ] who is his meſne, and fo he holds of the meſne immediately by 
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theſe ſervices j and therefore the iffue taken was, whether the meſne held over of the lord paramount in 
chivalry, or in ſocage, and not whether the tenant [plaintiff] held of the defendant his meſne, in chi- 


. vary or in ſocage; quod nota. And per Peiſey, by this tenure, viz. faciend” ſervitia debita capitali do- 


mino, Sc. he thali pay the rent, &c. to him for the meine, but ſhall not do homage, fealty, &c. 
which are ſeryices corporal; for thoſe ſhall be done by the meine himſelf, Note the diverſity. Br. 
Tenure, pl. 10. cites 40 E. 3. 10. 

Perk. ſ. 635. S. P. ct a fine by grant and render, and ſays, that in this caſe the conuſee holds 
of the conuſor by knight fervice, notwithſtanding that he expreſsly ſays that he ſhall do the ſervices 
eapitalibus dominis for by theft words in this caſe he ſhall not hold de capitali domino, becauſe there 
is a tenure before expreſſed in the fine, viz. by theſe words, reddendum inde ad feſtum, &c. which 
words make a tenure of the conuſor; fo that if he thall hold de capitali domino, then he ſhall hold the 


hand of two ſeveral lords, which the law will not ſuffer in this caſe. But if theſe words were not in the 


note of the fine, viz. reddendum inde ad ſeſtum, viz. annuatim, &c. pro omnibus ſerviciis ſecularibus & 
demandis, then by the other words the conulee ought to hold of the lord paramount by the like ſervices 
as the conuſor held, &c. 

L207 | | 

Co. Litt. LJ. If a tenant gives in tail, donee ſhall hold by the ſame ſer- 


e vices as donor holds over. 1 H. 4. 2. 4 H. 6. 20. adjudged; 


S. P. that for donor has the ward of the donce. Co. Litt. 23. 
Gall | N 
Hold by the ſame ſervices as donor does to his next lord paramount, except the donees in fran marriage, 
who ſhall hold quietly from all manner of ſervices, unleſs from feaity, till the 4th degree paſt, and then 
the iſſue ſhall hold of the donor, or bis heirs, as they hoid over. And Coke in his comment, 
PS. 23+ fays, the reaſon is, that when by conſtruction of the ſtatute of W. 2. there was a reverſion 
in the donor, by reaſon of the donee's having an eſtate of inheritance, the judges reſolved that he 
ſhould hold of his donor, as his donor held over ; as if the tenant had made a feoftment in fee at the com- 
mon law, the feoffee ſhould have holden of the feoffor as he held over; and before the ſtatute of W. 2. 
the donee had holden of the donor as of his perſon, and now of him as of his reverſion ; but if a man 
makes a f lea/e for life, or years, and reſerves nothing, he ſhall have fealty only, and no rent, though the 
Hr bolds over by rent, &c. And this that Littieton ſays is regularly true, if the donor makes no 
—_ reſervation; for then the ſpecial reſervation excludes the tenure which the law would 
de. 

+ Co. Litt. 143. . P. a ö 

If he gives the tenancy in tail tenendum de capitalibus dominis, this tenendum is void, becauſe that 
the law has made a tenure betwixt the donor and the donee, c. And then if the tenendum ſhould be 
good, he ſhould hold the fame land of 2 lords, which the law will not ſuffer ; if not, that it be by 
matter of concluſion, &c. Perk. ſ. 6372 inft. 505. S. P. 


1 [5. So if a meſne gives the meſnalty in fail, the donce ſhall 
| hold of him by the ſame ſervices as he holds over. 1 H. 4. 3. b.] 


were, the 

meine acknowledged by fine ſurrender to hold in tail by 1d. and rendering to the lord the ſervices due. 
And by ſome, the tenant ſhall hold of the conuſor, and ſhail not render the ſervices, but only for the ca- 
nuſor, and not for himſelf ; Quzre, Br, 'Tenures, pl. 51. cites 21 E. 3. 49. | 


= reaſon [G. [But] if tenant by grand ſerjeanty of the king gives in tail, the 
al ot donee, though he cannot hold by grand ferjeanty, yet he ſhall 
hold by hold by knight ſervice, becauſe it was included in grand ſerjeanty. 
lu. 22.] 

jeanty is, be- ; : 
cauſe no man can hold by grand ferje2my but of the king only; and therefare ſince grand ſerjeanty in- 
Eledes knight ſervice, he hall in this caſe hold of the donor by knight ſervice. Co. Litt. 23. a. 


Br.Tenures, [y. If there be lord, meſne, and tenant by knight ſervice, and the 


pl on: tes bord releaſes to the meſne to hold in ſecage, the law will alter the 


Parkes, tenure of the tenant; for he alſo ſhall hold in ſocage [only]. 
L . b. 

Ommnmno con- *,. 

ceſſit. So if the meſne releaſes to the tenant, the tenant ſhall hold per eadem ſervitia & conſue - 
tudines, as the meine did. 2 Ink. 502. | 


Az if the Ce. If there be brd, meſne, and tenant by ſeveral ſervices, and the 


tenant hoids i ' | 23 | 
7022 e mne giver in tail, and atter the donor dies without iſue, by Pos 


he held before. Co. Litt 99. b.] 


Tenure. | "nn 


his reverſion eſcheats to the meſne; in this caſe the donee ſhall the meſne by 


hold as the meſne holds over, and not as the donor held, becauſe . mn 
the meſnalty is now extinct. Co. Litt. 23.] Nin oh 
without re- 


ſerving any thing; ſo that he [the donee] holds by 4d. in reſpect of the tenure over, and after 


the reverſion eſcheats, now donee ſhall hold by 12d. For the meſnalty, which was 4d. is ex- 


tin, and the law reſerved the tenure upon the gift in tail, in reſpect of the meſnalty ; and when 


the meſnalty is extinct, the former rent between the donor and donee is extinct alſo; and then by the 


ſame reaſon that the donee ſhall take advantage, if the donor by releaſe or confirmation had holden 
by leſſer ſervices, by the lame reaſon he ſhall be prejudiced when he holds by greater lervicess Co, 


Litt. 23. a. 


[9. If a man ſeiſed in fee in right of his feme, tenant by knight ws 27 
3 ſays, 


ſervice, gives it in tail, it ſeems that the donee ſhall hold this 4% an 


of him by knight ſervice; for till the feme, or her heir, purges not hold rf 
the diſcontinuance, the baron and his heirs ſhall hold it of the 5 
nig 


lord paramount by knight ſervice. Contra, Co. Litt. 23.] fro ke 


cauſe his wife held the land, and the baron had nothing but in her right; and in that caſe the baron had 
gained a reverſion by wrong; and therefore ſuch a donee ſhall do fealty only. 
If huſband ſeiſed of land in right of his wife, makes a feoffment in fee, the feoffee ſhall hold as the 


wife held; for the huſband had nothing but in her right. 2 Inſt. 502. 


[10. If tenant by knight ſervice makes gift in tail, reſerving fealty 
aud rent, the donee {hall hold in ſocage by fealty and rent. 
Co. Litt. 23.] : 45 | 

11. It ſeems, that if a man gives land pro homagis & ſervitiis to 
J. N. rendering 6d. that he ſball render 6d. and fealty, but not 
homage ; for this does not come in reddendo. Br. Tenures, pl. 78. L 208 J 
cites 28 E. 3. Fitzh. Avowry, 141. Brooke ſays, quod quzre 
for it is not ſo ſaid there. 

12. If 2 jointenants were of land, and before the ſtatute of 
quia emptores terrarum one of them infeg a franger of what 
thereof belongs unto him, without reſerving any thing, the feoffee 
ſhall hold of his feoffor, by the moiety of the ſervices by which 
the feoffor and his joint companion held over, if they held over 
by ſeveral ſervices, &c. And notwithitanding this feoffment 
the feoffor, and he, who was his joint companion, ſhall hold 
the ſame land over of their lord as they held before, ſo as the 
avowry of the lord is not altered by this feoffment. Perk. 1. 653. 


(H) What Tenure the Law will create hem Ex- 


tinguiſhment of the Tenure. 


LI. IF a meſnalty comes by eſcheat to the lord, the ſeigniory is ex- 
tint, and yet the lord ſhall hold by the ſame ſervices as 


2. If there are herd, three daugoters meſnes, and tenant, and 
tavo of the daughters releaſe to nan or purchaſe of the tenant, 
there they two hold two parts of the lord paramount by extinguiſn- 
ment of the meſnalty, and the third part of the other ſiſter; fo 
that the lord ſhall make ſeveral avowries, and ſhall have ſeveral 
actions 5 and in the caſe of the releaſe the tenant ſhall hold two 

| 3. parts 


r 
z * E as; 4 
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parts of the lord paramount, and the third part of the ſiſter who 

did not releaſe. Br. Fenures, pl. 23. cites 36 H. 6. 7. 
15 ps oh 3. Lord, meſne, and tenant by frankalmoigne; the meſne dies with- 
Coke, pag. bt Heir; the tenant ſhall hold of the lord by ſuch ſervices as the 
99- b. in his meſne held of the lord; becauſe the lord cannot have the ſame 
— ſervices of the tenant as the meſne had; for ſervice of frankal- 
> wag — morgne remains always in the blood of the donor, and no other can 
hereby it have them beſides the donor and his heirs, &c. But if the lord 
— can have the jerwices which the meſne had before of the tenant, then 
ory be tran. he ſhall not have the ſame ſervices as he had of the meſne before. 
ferred by act 7 E. 4. 12. a. per Needham. | - 
in law * 4. As if there are hrd, meſne, and tenant, and the tenant is an 
1 by abbot in jure ecelgſiæ, and holds of the meſne by 12d. and fealiy, and 
the privity the meſne holds over of the lord by 20s. &c. in this caſe if the 
Ee meſne dies without heir, the tenant ſhall hold of the lord by 12d. 
nure in only, becauſe the lord is nearer to the land than he was before, 
fiankal- and ſo may have the ſame ſervices as the meſne had, &c. 
men 7 E. 4. 12+ a. per Needham. | 


tenure in ſocage by fealty, and that this new tenure created by law ſhall, upon the eſcheat, drown the 
ſeigniory; for always the ſcigniory, nearer to the land, drowns in which is more remote off; 


and yet the lord in this caſe, to whom the meſnalty is eſcheated, 
held before the eſcheat. 


L209 J 


ld by the ſame ſervices that he 


(I) Of zebom he ſhall hold. By expreſs Reſervation. 


II. JF at commen law the tenant made feaff ment tenendum de capi- 


talibus dominis, he ſhould not hold of the feoffor, but of the 


lord paramount. 4 H. 6. 20.] 


[2. If tenant, ſince donis conditionalibus, gives in tail tenendum 
de capitalibus dominis, yet he ſhall not hold of the lord paramount, 


U but of the donor; for the donor has a reverſion, and ſo a tenure 
Fol. 502. * incident thereto, and therefore ſhall not hold of both. 4 H. 6. 


R. C. was 


2%. b. 2 H. 4. 6.] 


ſeiſed of 17vo manors in fee, and held them of the king in chivalry in capite, and had iſſue A. and B. and 


, Graſed the mancr ts C. for term of lis cxvn life, and the remainder to B. bis gonager fon, in tail tenendum 
de capitali domino; the remainder to the right heirs of the dmr. And the 


ner died; and the re- 


mainder deſcended ts A. the elde for, zud B. the youngeſt ſon entered as in his remainder; and the 
bing wvas always ſeiſed of the ſervices by the. hands of A. and not by the hands of B. And afterwards 
B. died, H. bis ſon wuithin age; and it <vas found by falſe office, that B. was ſeiſed in fee, and held of 
the king in chiet, and died ſeiſed his heir within age - And came A. the eldeſt ſor, and traverſed the 
Mee for this matter. And it was demurred for the king; and after great argument it was awarded, 
that the hands of the king ſhould be amoved, and that A. ſhould be reſtored to the ward; for it was 
agreed, that this remainder to the right heirs of R. the donor, is only a reverſion ; for the fee was never 


out of him. And where the king has a very fenant in fee-ſfumple, ſo long as the fee is not out of him, 
ſo long he _ tenant of the ling; and be ſhall laue the eſcheat of him, if be be attainted of felony ; 


and allo the king cannot bave two ſeveral tenures of one ard the ſame land, fimul & ſemel, that is to lay, 
one of the donor and another of the donee ; and there ꝓre if the donee ſhall be immediately tenant to 
the king, then the donor ſhall hold of none; which s not ſo, but the donee Ball bold of the donor, 
and the dener of the king, ut ante donum. And per Hau, and June; at the firſt it was in the election of 
the king to have elected the donor or the donee for his tenant ; but where by the acceptance of the 
king of the ſervices by the hands of the heir of the donor, he ſhall hold of him, But the judgment 
was as above ; therefore Brooke ſays, it ſeems ts him that this opinion is not law. Br. Tenures, pl. 
21. cites + H. 6. 20. 6 

Where there is [ord and tenant by chivalry, or otherwiſe, and the tenant infesffs N. who gives to the 
ſor of the tenant in tail tenendum de capitali domino, and the done dies, the iſue ſhall hold it of his 


r, and be oves of the lor; but the iflve ip tail, nor the tenant in tail, ſhall WEE Hs. 
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tord immediately; quod nota, per Danby Ch. I. for clear law, and fo is 4 H. 6. But Littleton makes 
2 doubt, becauſe no notice was given to the lord of the feoffment, Br. Tenures, pl. 37. cites 


2 K. 4- 6. 

C3. So if the tenant of the king gives in tail tenendum de capi- f This * 
talibus dominis, yet he ſhall hold of the donor, and not of the — 
king; for the ſaid words are void. 4 H. 6. 41. b. CHAM- there being 
PERNOUN'S Caſe adjudged. ] 5 5 — 


4 H. 6. 20. b. 


Br. Tenures, pl. 21. cites S. C. accordingly, that thoſe words, if referred to the 


donee, are void; but where gift is made in tail, the remainder ever in fee, there the tenant in tail hall 


hold of the chief lord. Note the diverſity. Per Cheyney and Martin, juitices, 


If the tenant of the king gives in tail, and the tenant in tail dies ſeiſed, the king ſhall not have any 
thing thereby; for the tenant in tail bolds of bis donor, and the king may receive the rent and ſervices of 
the donor by the hands of the tenant in tail, and yet he holds of the donor. Per Wood, Keble, and 


Tremaile, J. quod affirmatur per omnes. Br. Tenures, pl. 96. cites 4 H. 7. 16. 


[4- At the common law, before the ſtatute of quia emptores 
terrarum, if a man had granted land to hold of his herrs, it would 
be a void reſervation to his heirs, and the law would create a 


tenure of himſelf, as he held over. Co. Litt. 99. b.] 


[C. If Jands held of a common perſon come to the king by e/cheat 
by attainder of the tenant of freaſon, and the king grants thoſe lands 
to another by theſe words, tenendum de capitali domino per ſervitia 
debita & conſueta, they ſhall be held of the chief lords as they were 
before, and not of the king. + 33 H. 6. 7. by Priſot. Co. 6. 
MoLxNS, 6. Reſolved.] | 


See Reſer- 
vation (C). 
Pl. 4+ 


+ Br, Te- 
nures, pl. 3. 
cites S. C. 
— 8. C. 
Cited and re- 
lied ſtrongly 
on, per Cur. 
6 Rep. 6. a. 
in Molyns's 


caſe, and ſays, that with this accords 8 E. 3. 233. And as to the caſe of 27 H. 8. [which is f at 
Br. Parliament, pl. 77. and is in at tit. Statutes (E. 8) pl. 2. and at pl. 9. below] it was an- 


| ſwered and reſolved, that that caſe was not like to this caſe, for a ſaving cannot ſave that which is not 


in eſſe; but in the ſaid book (of 27 H. 8.) it is further ſaid, via. that (here are nit words of gift 
or reviving) ; but that here in the caſe at bar, (viz. Molyns's cafe,) the grant of the king amounts in 


EIS — . — 8 a 
A n . N 70 
Bs. . 1 „. 722 > 


judgment of law to a reviving of the ancient ſeigniory. Hill. 40 Eliz. in Scaccario. 
Molyns, cited 8 Rep. 97+ a. and affirmed for good law. 


O6. If the king lord, B. meſne, and C. tenant, are of a manor, 
and the tenant is attainted of treaſon, and office is found thereof, 
and after the king grants the manor to F. S. in fee tenendum de nobis 
heredibus & ſucceſſoribus neftris, & als capitalibus dominis feodi il- 
lius per ſervitia inde debita & de jure conſueta; this ſhall revive the 
tenure of the meſne, and of the king as lord paramount, Co. 6, 


Mol xs, 5. b. 6. Reſolved.) 


11210 


This caſe 
was affir mea 
for clear 
law. 9 Rep. 
131. a. Trin. 


9 Jac. in the 


court of 
wards, in 
Bewley's 
caſe, which 


ſee infra, pl. 20, 

So if the king be lord, A. m:ſne, C. meſne, and D. tenant, and the tenancy comes to the hands of rhe 
king by forfeiture or conveyance, the king grants the lands to another in fee, (tenend de capitali demiro per 
ſerwitia debita, & confueta,) this grant ſhall revive not only the immediate tenure of C. but of A. and 
of the king alſo; albeit the tenend* de capitali domino be in the ſingular number, (as the ſtatute 


ſpeaks,) yet it is as much as capitalibus dominis, 2 Inft. 501, 502. 


[/. But in the ſaid caſe, if the king grants the land to J. S. 
renendum de nobis, this ſhall not revive the tenure of the meſne, 
but he ſhall hold of the king only. Co. 6. MoLyxs, 6.] 

(8. If the king purchaſes land 20 of other lords, all the ſeignia- 
ries by this are extinct; and if the king afterwards _— = 
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und to another 1 Bold of him, he ſhall hold only of the king. 
3. 11. 8. | | 

See ſupra, Co. If the king has land by 8 of treaſon, by this all te- 
. nures are extinct as well of the king as of others; and if this 
If the king land be after given lo another by parliament, ſaving to all others their 
— — rights, rents, ſeruices, Cc. there the ſeigniories of common per- 
* ſons are not revived. 27 H. 8. Brook. Parliament. 74. [Br. 


if be does by N. C.] 27 H. 8. f. 92. Davies's Proxies, 4. becauſe the ſaving 


<ovin alien 1 ; i 
them to hats Cannot fave that which is not in eſſe. ] 
of himſelf, the lord may ſue by petition, and have a ſcire facias againſt the patentee to repeal the patert 


and to reſeiſe the land, and then it ſhall be granted tenendum de capitali domino. F. N. B. 359. (A) 
In the new notes there (e) cites 20 Aff. 124. 46 E. z. Petition, 19. 17 E. 3+ 59. but ſays it is in- 
tended of an alienation in fee, and cites 3 E. 3. 10. 5 


10. A. acknowledged to B. by ine for term of his life tenendum 
de capital; domino; and the fine was rejected by reaſon of the re- 
verſion in the conuſor. But it was received Zenendum of the cont 
fer, and rendering to the chief lord the ſervice due for the conuſor, 
quod nota, and not for himſelf. Br. Tenures, pl. 67. cites 14 E. 3. 
and Fitzh. Fine, 55. | 

11. Fine was levied to A. 70 Held of the donor in chivalry, the re- 
mainder to H. in tail to held of the donor by the 12th part of a knight's 
fee, and diing to the chief lord the ſervice due for the donor ; and it 
was received; for then the donee ſhall make 2 eſcuages, one to 
the donor, and another to the chief lord for the donor; and 
therefore theſe words doing to the chief lord were oufted, &c. 
and ſee there that the tenant for /ife may hold by one ſervice, and 

ein remainder by another ſervice. Br. Tenures, pl. 68. cites 
19 E. 3. and Fitzh. Fine, 71. | | | 

12. If there were lord, meſne, and tenant, and before the ſta- 
tute the tenant inferffs a ſtranger of the tenancy, to hold of the lord 
paramount, the ſame is void. But if the feoffment were made 

| to hold of the meſne, it were good; and he ſhall hold of him by 
: the ſame ſervices, which the feoffor held of the meſne ; but the 
tenant cannot make a new tenure between his meſne and his 


T 211 J feoffee by new ſervices; for to the ſervices reſerved, the meine is 


a ſtranger. And if the tenant had enfeoffed a firanger, before the 
ſtatute, &c. ts hold of him and the meſne, the feoffee ſhould have 
holden only of his fcoffor. Perk. ſ. 667. cites T. 7 E. 4. 11. and 
. 4.0 | 

T3 And if the tenant before the ſtatute had enfeeffed J. S. ts 
held of the meſae and T. K., the feoffee ſhould have holden only 
of the meſne. Perk. ſ. 668. 

14. If before the ſtatute there had been a woman ſcign;- 
oreſs, and tenant, and the woman had taken huſband, and the 
tenant enfeoffed a firanger to hold of the huſband, it is a void 
tenure, and the feoffee ſhall hold of his feoffor, &c, Perk. 


{. 668. 
15. And if there had been 2 joint lords and tenant, and before 


the ſtatute the tenant had enfegfed a ffranger ta hold of him, and 
7 1 
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hold of his feoffor. Perk. ſ. 668. 


4 
16. If lord and 7enant had been before the ſtatute of 2 acres 
of land, and the tenant had thereof enfeoffed a ſtranger to held one |, 


acre of the lord paramount, and to hold the other acre of himſe!f, 
the ſame is good, &c. Perk. 1. 670. | 


and they had enfeoffed a ftrarger, and one of them had aſſigned the feoffee to held of the lor 
and the ether Lad aſjign:d the feeffee d told of lu ei, &. the lame had been good, &c, Perk. 


1. 66g. 


17. If lord and tenant had been before the ſtatute, &c. and 
the lord granted his ſeigmory unto a ſtranger, and the tenant en- 
feoffed another ſtranger to hold of the grantee of the lord, the ſame 
had amounted unto an attornment, and alſo to make a new te- 
nure; and yet the grantee is a ſtranger unto the reſervation of 
the ſcigniory between the grantor and the tenant. Bur as to 
that, it may be ſaid, thac there is a privity by matter en fait, Viz. 
by the grant with the attornment; and ſo it ſhall be, notwithe 
ſtanding the lord had granted it unto the uſe of the grantor, &c. 
And the ſame law is where a me/nalty e/cheats, mutatis mutandis. 
Perk. ſ. 669. | | 

18. If the fcoffor, &c. or donor, &c. or leſſor for life, had 
reſerved unto him upon the feoffment before the ſtatute; or had 
reſerved unto him upon the gift or leaſe, after the ſaid ſtatute, 
knights ſervice, or fealty, and 10s. or a horſe, &c. and dies, his 
heir ſhall have only fealty ; becauſe the reſervation does not extend 
unto the heir of the feoffor, donor, or leſſor, Perk. ſ. 699. 


19. Tenant for life and tenant in tail are not wholly excluded 


out of the ſtatute of quia emptores, &c. cap. 3. by force of the 
words there (in feodo fimplici); for where the whole fee ſimple 
paſſes out of the feoffor, there this act extends 10 eſtates for life 
and in tail, as if an eſtate for life or in tail be made of land, 
the remaind-r in fee, there then tenent for life or in tail ſhall hold 
de capitali domino by force of this act; but ozheraviſe it is when a 
rever/ion remains in the donor or leſſor. For if a man at this day 
make gift in tail, tenend* de capitalibus dominis feodi, &c. theſe 
words are void, and he ſhall hold of the donor. 2 Inſt. 56. 

20. Tenant was attainted of treaſon, and his manor, &c. 
forfeited to E. 2. who granted the ſame to J. S. in fee, Zenendurm 
de nobis, & hæredibus noſtris per ſervitium feodi militis in per- 
petuum, and 101. rent, et faciendo aliis capitalibus dominis feadi 
illius, ſi qui fuerint, redditus & ſervitia inde debita antequam ad 
manus noftras taliter devenerunt, falvis nobis & heredibus noftris 
feodis militum, &c. Reſolved by the 2 chief juſtices, and chief 
baron, that the tenure of the meſne 1s revived, notwithſtanding 
the king firit of all reſerved to himſelf other ſervices, viz. 
knight ſervice, where the meſue before the attainder held of the 


king in focage ; and though the king has reſerved other rent, ; 
yet becauſe * the king, for his honour, &c. expreſsly intends 


to revive the meſnalty, (which by the tenant's attainder was 


extinct, according to the rigour of law), the clauſe of revivor 3 


Vor. XX, R ſhall 


ene of the jeint lords, it is a void tenure, and the feoffee ſhould 
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Ib'd. 131. 
the reporter 
Cites 2 E. 3. 
33. or 60. 
b. 8 E. 3. 
283. 17 E. 
3. 59. b. 
25 E. z. 46. 
46 E. 3. 
tit. Peti - 
tion, 19. 49 
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the ſaid ſhall be conſtrued to precede, and the reſtitution of an ancient 
werfity be- Tight {hall be preferred. 9 Rep. 130. b. 131. Trin. 9 Jac. 
tween cre- in the Court of Wards. Bewley's caſe. 

etion of a 

n.W . ewichaut any aſpe? to an ancient right, for there the firſt reſervation ſhall ſtand and 
between reſtitution of an ancient tenure; for this ſhall be preferred before the reſervation which 
is mentioned firſt, Nota a good diverſity. 


28 (K) Upon what Reſervation ¶ the Tenure] ſhall 
e by Knight Service of the King, and where 


87 


without Reſervation. Tenure by Knight Service 
of the King. | 


* Br. Te [I. F the ling grants land and reſerves us manner of thing, nor 
ct e ſpeaks of any thing in this caſe for non-certainty, it ſhall 
8. P. cites be adjudged by knight ſervice. * 33 H. 6. 7. by Priſot. Co. . 
S. C. Lowe, 123. 
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. 2. If the king grants the farm of a will in fee to hold of him ly 
nures, pl. 2. the ſervices due and accufiomable, this ſhall be a tenure by knight 
cites 44 E. ſervice; for it ſhall be by the ſervices which are moſt for the 
+4 hand king's advantage, ſcilicet, by knight ſervice. 44 AMl. 22. by all 
the juſtices adjudged. 44 E. 3. 45. | 
+ Br, Te- [3. So if the king leaſes for life a farm of a vill, and after con- 
+ en es 7T- firms io him in fee to hold, per ſervitia inde debita & conſueta, it 
hall be by the ſervices which are moſt for the king's advan— 
tage, that is to ſay, by knight ſervice. 44 Aff. 22. adjudged 
+ 44 E. 3. 45-] 
LA. If the king grants land, aud reſerves 10 5s. rent a year, and 
the king does not mention how it ſhall be held, it ſhall be held by ſocage, in 
anted as much as there is a ſpecial reſervation made. See 33 
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tenen- 
. H. 6. 7. 
bis, Cc. by | | 
the ſervice of a rd roſe yearly at the feaſt of St. John the Baptiſt pro omnibus aliis ſervitiiss It 
was objected that tenure cannot be by ſervice of a roſe only pro omnibus aliis fervitiis, becauſe 
homage, or fealty at leaſt, js incident to every tenure ; and therefore fince other ſervices ſhall be 
annexed, it ſhall be ſuch as is the beſt for the king and the moſt high, which is knight ſervice, and 
this for the uncertainty. But reſolved, that fince fealty is incident to evety rent-lervice, the law 
annexes fealty to the ſaid rent, and then the words pro omnibus aliis ſervitiis ſhall b intended ſuch 
ſervices which the law does not imply or add thereto ; fo that the tenure thall be by a roſe and fealty. 
6 Rep, 6. b. 7. 3. Paſch. 43 Elz. in Scaccario, Wheeler's caſe. -——— Cites S. C. 


{ Br. Te- 5, If the king grants land ab/que aligus inde reddendo, yet he 
2 ſhall hold Y knight ſervice. - 9. Lows, 123. f 33 H. 
but Brooke 6. 7. by Pri ot. ] | 

Gays, quzrre , : ; 5 

hoc. But it was reſolved, that by operation of law, it ſhall be held of the king in capite by 
knight ſervice, according to the rate and proportion of the land which belongs to a knight's fee: 
and the principal caſe is more ſtrong, becauſe the king, upon the grant of the ſervices, limited the 
tenure to be by fealty only for all ſervices, exactlons, and demands. 9 Rep. 123. b. Trin. 7 Jac. in 
the Coutt of Wards. Anthony Low's calc. 
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213 J [6. The beginning of a manor was, when the Jing gave 1000 | 
 geres of land, or a greater or leſſer pargel of laud unto one of his 
1 ſubjects, 
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Tenure. 


ſubjeCts, and his heirs, 20 hold of him and his heirs, which tenure 
is knight ſervice at leaſt. Perk. 1. 670. 


(L) Tenure in Capite. What Perſon may create it. 


213 


Ci. 4 Count palatine, who has jura regalia granted to him, ſas (M) 
may create a tenure in capite to hold of himſelf; for by ** * 


the grant it is in a manner disjoined from the crown and out of 
the king, (and he is made a petty king.) Da. 1. County Pala- 


tine, 62. 66. ] 
[2. But it ſeems the king cannot grant ſuch power to a particular 


man, without granting ſuch royal juriſdiction as the count bat. 


[3- It appears that /and was held of the earl of Cheſter in ca- 


pite. D. 13 El. 303. 19 El. 359-] 
LJ. So land was held of the Biſhop of Durham in capite. 


to BL 277. J.] 


[5. But a tenure in capite cannot be created by a ſubje who is 


D. 277. 


Tenure in 
capite is 


only of the 


merely in condition of a ſubject, and has no ſuch power granted to 
him. Da. I. 66, . D. 30 H. 3» 44+] perſon * 
king, and 


net where he belds of bim as of an honour, manor, caſtle, 8c. unleſs of certain ancient honours as appears 
in the Exchequer, and likewiſe how a man ſhall hold of the king, and of the ancient lord by recovery 
by default in præcipe in capite, where the land is not held of the king in fact, and this by reaſon 
of the concluſion. Br. Tenures, pl. 65. cites F. N. B. fol. 5. Br. Tenures, pl. 99. 
cites S. C. | 
No tenure created by a ſubject, though it be a tenure in groſs of his perſon, can by any poſſihility 
grow or aſpire to be a tenure in capite of the king. And therefore if the prince or other ſubje& 
create ſuch tenure of his perion, and after is made king, this does not become tenure in chief. Arg. 


Dav. Rep. 59. a. in the caſe of the county palatine or Wexford. 
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[6. As the prince cannot create a tenure in capite. D. 30 See (L. 2) 


H. 8. 44.1 pl. Its 
[7. Land cannot be held of the duke of Cornwall in chief by 


knight ſervice. P. 9 H. 5. B. R. Rot. 85. admitted. Contra 
43 Af. 15. admitted.] | | 
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(L. 2) * What ſhall be ſaid a Tenure in Capite. (a. 


tenements held of thoſe ancient honours have uſed to draw the 


ſame prerogatiye as other tenures in capite.] 


* Tenure 
Lr. A Man may hold of the king in capite as of an honour, i nn 
A which a the ancient inheritance of the crown ; this ap- Po noon 
pears by the writ founded upon the ſtatute of 1 E. 3. cap. 12, in Stef, and 
13. quod vide Fitz. Na. 175. a. where Fitzherbert obſerves this hege w Md 
accordingly. It ſeems the reaſon is, becauſe by preſcription the 2 bot 
ng ſpo 


generally, it 
is ſecundum 
excellentiam 


intended of the king; for he is caput reipublicze, Co. Litt. 73. a. 


| Regularly a tenure of the king, 


as of bis perſon, is a tenure in capite, ſo called propter excellentiam, 
decauſe the head is the principal part of the body, and he that holds of any common perſon as of his 


perſon, he in truth holds in capite; but again, propter excellentiam, it is only in common under- 


Randing applied to the king, and that a ſeigniory of a common perſon is called a tenure in groſs, that is, by 


itſelf, and not linked or tied to any manor, &c, Co. Litt. 108. a, 
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214 | Tenure, 


Br. 1 1 If a man Holl of the king as of his ' crown of the honour of 
31 Berkhamſtead, this is a tenure in chief. 21 E. 3. 41. b.] 
That in | 
ward the prince counted that a man held of the king in chivalry as of his crown, of the 
honour of Berkhamitead by ſervice of chivalry ; and that the king had given the ſame. honour to him 
and his heirs kings of England, &c. Brooke ſays, that fo it ſezms that ſome hen-ur may te held in 
capite. And yet ſee Magna Charta, that all honours are not in capite ; for it is not properly in capite, 
but where he holds of the king as of hisperſon, and not of the manor or honour. S. C. cited 
Arg. Dav. Rep. 59+ a. in the cafe of the county palatine of Wexford, that the prince ſhall not have 
the prerogative of capite tenure during the Nite of the king. 

An benour is the moſt noble ſeigniory of all others, and originally created by the king, but may 
afterwards be granted to others. Co. Litt. 108. a. 


It is a te- [3- [Se] if a man holds of the king as of his honour of H. by 


nure in ©a- the ſervice of render of 10s. ad Wardam Caſtri Dover, this was a 
pite, and by . . : ; . 
knights tenure in capite. This appears by the writ of livery in the Re- 


ſervice; and giſter, 296. b. which ſee alſo in Fitz. Na. 225. E. and there 
TE 2 256. A. Fitz. obſerves upon the writ this to be a tenure in 
cient time chief. ] | 

he ho d 

guard the caſtie; and that now the king has taken the rent for the ſame, and yet the taking the rent 


d ges not alter the nature of the tenure. Quære. F. N. B. 256. (A) 
A manor was held per reddium 8 f. 1 d. ad Wardam Caſtri de Dover, &c. Reſolved that this is a 


ſocage tenure. Litt. Rep. 47. Trin. 3 Car. C. B. Stevens v. Hlmes, 


4. In time of E. 2. a man held of the king in capite ut de honore 

Abbathie Marie. This appears by the writ in Fitz. Na. 256. a.] 

Some ho- [5. There are 4 honours, of which land being holden, they are te- 
nours be in nuret in capite, that is to ſay, they ſhall ſue livery, and the king 


capite, 28 : r 
—_ of Pe- ſhall have the ſame prerogatives by them as by other tenures in 


verel, and of chief of his perſon, and thoſe are Bononia, Haggoneti, * Peverell, 


ethers. Br. 474 parcel of Dover, and the courſe of the Court of Wards is 


Li . . 9 . . * . 
8.755 agreeing here with for thoſe at this day. Co. Litt, 77. for all ex- 


W. 2 cept Dover. But there is mentioned alſo the honour of + Ralegh ; 
It vs hut ſee 34 H. 8. 1. 330. Brook cites 3 E. 3. Rot. 2. in the 


cordingly, Exchequer, that this is not tenure in chief.] 
Ley. 52. 
Tilos 17 Jac. in the Court of Wards in Cuuscur's cask, for the manor of Wood Mortimer in 
Efiex ; and there ſaid that this honour of Peverel (thicre called Penerel) was called and known by 
the ſeveral names of Hatfield Pevercil, ſometimes Pever:! London, and ſometimes the honour of Hatfield 
Peverel of London ; but that all was in truth but one honour, and not diverſe, 

＋ It was found that a man Held if the kirg in chivalry in capite, as of bis honour sf Raylegh ; and it 
was taken to be no terure in capite, but tenure of the Loncur ; and therefore the heir ſhall have ouſter . 
Je main of his other lands, which ſhould not be if it had been in capite; for then the king ſhould 
have all in ward by his prerogative. Br. Tenures, pl. 94. cites 3 E. 3. Rot. 2. in the Exchequer. 
And fech another matter there 5 fl. 6. Ro. 4. Ex parte rememb' thefaurarii ; Sur otherwiſe it is, if 
the honour bc annexed to the erewn ; for then the honour is in :e. And anno 11 H. 7. the honour of 
Raylegh was annexed to the crown, therefore now this is in capite. But <ubrre rhe king gives land to 
D of him y fealty, and 2 d. pro emnibus ſervitiis, this is ſocage in capite ; for it is ot the perſon of 
the king. Contra if it was to hold as of the manor of B. note the difference. Br. Tcnures, pl. 94+ 
cites 33 H. 8. 7 ; f 


There's a T6. So a man may hold in capite as of the dutchy of Lancaſter, 

manifet . : , . = 

— which is a county palatine. Co. Litt. 77.) 

. (7. If a man holds of the king, as of his principality of Wales, 

7 Fol. 104. by the + ſervice of going into the war of the prince at the charges of 
the prince, this is not any tenure in chief, $ D. 17, 18 EL 

frocen the i 

caſe of the 344 3-] ; 

principality of maln, 17 El. 3. 45. 4. ard the caſe of the county palatine ; for where before 


the 


Tenure, t 214. 


the ſubjeQion of Wales to the crown of England, a man held land of the prince of Wales by ſervice to 
go in his war; this was not tenure of which the common law could take notice; for this principality of 
WWalrs wvas not girverred by the common law, but was a deminien by it;eif, and had its proper laws and 
cuſtoms: and for this reaſon when this country was reduced under ine ſubjection vt the crown of 
England, luch tenure as was of the prince of VWaes, could not beco2.e a Capite tenure of the king of 
England. But every county palatine, as well in Dieland as in England, Toas originally parcel of the 
fame realm, and deri ved from the crowny and TAs a(WAYS governed by the laws of England, and the 
lands there were heid by ſ-rvices and tenures, of which the common law took notice, though the 
lord had a ſeveral jurifyiftion and feigniory ſeparate from the.crown ; and therefore the tenure in ca- 
ite of the county falatine, is of the fame nalure With the tenure in capite of ihe king, and fo being come 
to the crown, ihali be tenure in chief „f the King, as It was before of the county palatine. And the 
reaſon of this diffetence appears tully in 19 H. 6. 12. Reſolved per Cur. Dav. Rep. 67. a. Trin. 9 

Jac. in the Exchequer, the caſe of the county palatine of Wexford. 
$ D. 344. b. 345. Ap-David's caſz. ————5>. C. cited D. 359. b. Marg. pl. 3. and that it 


was only a meſne tenure N ; 
of Wexford. And ſays, ſee the ſtatute of Magna Charta, cap. 32. and the book of 28 H. 6. 11. b. 


to this purpoſe, 
[8. If the ling grants land to hold of any of thoſe ancient honours Lo Wh” 
by knight ſervice, and not in capite, this is a tenure as of the ho- ,, Path.» 


nour, and not a tenure in capite. Maſter Cholmley ſaid that this Jac [ "af 
' not 7 Car. 


was one CLARK'S cale, in the Court of Wards, 7 Car. ſo reſolved fn 23-1 
per Curiam, ] ee 
it was found 
that the land was held of the honour of Pevere] by knight ſervice, and not in capite; and 
the doubt was, becauſe it appears 29 H. 8. Br. Livery, 58. that but part of Peverel is in 
capite 3 whereupon the chief juſtices and chief baron aſſiſtants refolved that it was a mean te- 
nuze by knight ſervice z for the expreſs finding it not to be in capite, imports the land to be parcel 
of that part of the honour of Pevarel which is no parcel of the old honour of Peverel; and it 


was decreed accordingly. 


[9. If a man Holde of a common perſon, as of an honour or Manor Tr ſeems 
by knight ſervice, and this hancur or manor comes to the king by this is not 
+ eſcheat, that is to ſay, attainder, &c. or by purchaſe, or the 1 
like, he ſhall hold of the king, as of the honour and manor as . 


before, and ſhall not hold in chief. D. 30 H. 8. 44. 27. ancient 


4 2.,1-+5 : times u n 
1 El, 168. 18 D. Palatine, 63. Magna Charta, cap. 31. e — 
+ 29 H. 8. f. 113. ; of the king 
| , N to defend 
their perſons, and their crown and royalty againſt enemies and rebels. D. 44. pl. 28. Gilbert's - 
Cale, 
+ Co. Litt. 108. a. S. P. | 
t Br. Tenutes, pl. 61. cites 29 H. 8. S. C.— Br. Livery, pl. 57. cites S. C. 
[10. If the king gives land to held of him, as of an honour or Kh all one 
: k | . | 1 where the 
manor, which is not any of the ancient henours, this is not a tenure 3 


in capite. D. 30 H. 8. f. 113.) hdd non. 


dum de no- 


bis ut de manerio, &c. in capite, and where the words are tranſpoſed, viz. de nobis in capite ut de na- 


nerio, &c. For when in the beginning or end it is expreisiy limited to be held ut de manerio, the 
tenure of. the perſon is abundant. 12 Rep. 135. Eſtwick's caſe.— Ihis was heid as a meſne tenure, 


and not a tenure in capite. Ibid. 136. cites baron Luke's caſe. 


[11. A tenure in capite ought to commence and take its original 
creation by the king himſelf, and not by any ſubject. D. 30 H. 8. 
44. 29. [30.] for this tenure, which is created by a ſubject, 


cannot by any means after be a tenure in chief. ] 


[12. A tenure in capite is a tenure of the king as of his crown, And not 
when it is 


that is, as he is king, and of his perſon. BY Litt. 108.) e of 
the king, as of any honour, caltle, * Co, Litt. 108. .F. N. B. 5. (K) accordingly, 
| 3 and 


S. C. cited Arg, Dav. Rep. 59. b. in the caſe of the county palatine 
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215 Tenure. 


and that becauſe the writ of right, in ſuch caſe of its being held of an honour, &c. ſka!l be direfted 
unto the bailiff of the honour or caſtle, or manor to do right. But when the lands are held of the 
king as of his crown, they are not held of any manor, caſtle, or honour, but merely of the King 2s 
king, and of the king's crown as of a ſeigniory by itſelf in groſs, and in chief above all other 
ſeigniories. _——D. 44. b. Mich. 30 H. 8. pl. 44. S. P. Grt.BzrT's cafe; and that if writ of righ 

be brought of lands held of the king in chief, the writ ſhall be diieed to the ſheriff. | 


S. p. aW. [ 13. If a man Golds of a common perſon in groſs, as of his perſon, 


. and this ſeigniory eſcheats to the king (though it be by attainder of 


ese of the freaſon he holdeth [of the] perſon of the king, yet he doth 


county pa- not hold in capite, becauſe the original tenure was not created by 
latine of 


Wezford. the king. Co. Litt. 108.] 


[216] (14. If the ling purchaſes a maner, of which J. S. holds in chi- 
Br. Te- walry; and after the king grants over the manor to J. D. excepting 
nures,pl.61- 2, ſervices of J. S. Now J. S. holds of the king as of his per- 


8. S. G. 2 ſon, yet he ſhall not hold in capite, that is to ſay, to ſubject him 


S. C. cited to the prerogative of the king of a capite tenure, but ſhall hold as 


* Fogg he held before; for the act of the king ſhall not prejudice the te- 
In the caſe nant, 29 1 113. 
of the cours 


ty palatine of Wexford. 


S. C. cied 25. If the prince, before quia empteret terrarum, had created a 


A's 8 tenure of his perſon, and after had been made king ; yet this is not 


in the caſe a tenure in capite, becauſe in the creation it was not a tenure 
of the coun- 5 1 . . a * ; 

2 bang in capite. D. 30 H. 8. 44. 30. [3 1. 

of Wexford. 


Yet the [16. If the ling, lord, meſne, and tenant are, and the meſne 


2 is holds of the king in capite, and after the me/ne dies without heir, 


Sener foal. er is attaint of felony, or dies, and the king is heir to him, or 
ty is come the Bing purchaſes the meſnalty, yet the tenant ſhall not hold in 
in len mie. Chief, becauſe this tenure was not derived from the crown, but 
13 by a meſne. D. 30 H. 8. 44. 30. [31.] 


2 —4 in the Exchequer, the Biſhop of London's caſe. The meſne held in chief, and the tenant hy 


Knight's ſervice, and the manor eſcheated by attainder- The queſtion was, if the tenancy ſhould be 
holden in chief. Manwocd faid, it had been held, that no tenure in capite may be, unleſs by creation 
of the king.——— Le. 214- pl. 347. Mich. 29 Eliz. S. C. in almoſt the ſame words, 


C17. If the ing at this day gives land in tail, to hold of him in 
capite, this tenure is a tenure in capite of the perſon of the 
king, and not incident to the reverſion, nor ſhall paſs by grant of 
the reverſion. D. 30 H. 8. 44. 35. [36] 

He that 18. Magna Charta, cap 31. If any man bold of any eſcheat, as 
omg Seng of the honour of Wallingford, Nottingham, Boloin, or * of a 


k king, muſt . 


hold of the other eſcheats which be in our hands, and are baronies, and die, his 
2 of heir ſball give none other relief, nor do no other ſervice to us than he 
3 d to the baron, if it were in the baron's hand. 

any honor, And we in the ſame wiſe ſhall hold it as the baron held it ; neither 
barony, ma- ſpall wwe have, by occaſion of any barony or eſcheat, any eſcheat or keep= 


| Alter ing of any of our men, unleſs he that held the barony or eſcheat other- 


eee wiſe held of us in chief. 


our books, that be that bo/d: of the king in chief, muſt not only bold of the perſen of the king, bat 
+ 2 | . | N 
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eh: renure muſt be created by the king, or ſome one of the progenitors, or predeceſſors, kings of this 
calm, to detend his perſon and crown, otherwiſe he ſhall have no prerogative by reaſon of it; for no 
prerogative can be annexed to a tenure created by a ſubject. Note, here is not named the honour of 
Lancaſter, which was an ancient honour ever fince the Conqueſt, which E. 3. raiſed to a county pala- 
tine, as in the 4 part of the Inftitutes, cap. Duch. of Lancaſter, appears. 2 Inſt. 64. cites 28 H. 6. 11. 


per touts les juſtices. 1 E. 6. Bro. Trav. 53. Stamford. Prerog. 29. b. 
* This is intended of common elcheats. Br. Livery, &c. pl. 58. cites 29 H. 8.— Lord Coke ſays, 
ſome queſtion has heen made of theſe words; for ſome have ſaid, that theſe words are to be underſtood 


of common eſcheats, as chere the lord dies wvithout heir, or where he is attainted of felony. + But where 
the lord is attainted »f high treaſon, there the king has the land by forfeiture of whomſoever the land is 
heid, and not in reſpe& of any eſcheat by reaſon of any ſeigniory. And therefore where William Ri- 
parave, a Norman, held lands in feg of the king, as ot the honour of Peverell, and Riparave forfeited 
his ſaid land for treaſon, and the king ſeifed it as his eſcheat of Normandy, In this caſe the land ſo 
forfeited was no part of the honour, a5 it ſhould have been, if it had come to the king as a common 
eſcheat ; for it comes to the king by reaſon of his perſon and crown, and therefore if he grant it over, 
cc. the patentee ſhall hold it of the king in chief, and not of the honour. And all this is to be 
agreed ; bur yet the tenants that heid before of the honour by knights ſervice, cannot hold of the king 
in chief. 1. For that they hold not of the perſon of the king, but of the honour. 2. Becauſe the 
tenure was not created by the king, or any of is progenitors, as has been ſaid. 2 Inſt. 64, 65. 

And ſo does Bracton, who wrote ſoon after the ſtatute, expound this great charter to extend to for- 


feiture of baronies for treaſun, as of the Normans. 2 Inſt. 65. 

And vet, t make an end of all ambiguities and queſtions, the flatute f 1 Ed. 6. was made, which 
is, as the words be, a plain decla ation and reſolution of the common law. Likewiſe the ſtatute of x 
+ E. z. which provides, that where the land that is holden of the king, as of an honour, is aliened 
without licence, no man ſhall be thereby grieved, is allo a declaration of the common law. 2 


Inſt. 65. X 
By this chapter it appears, that a ſubject may have an honour, 2 Inſt. 65. 


19. Complaint was made at the ſecond parliament in anno 
1 E. 3. as appears cap. 13. that /ands, held of the king as of bo- 
nous, were ſeiſed for fines for alienation, as well as if they had 
been held in capite, 'by which the king wills, that ſuch ſeiſures 
afterwards ſhall not be made. Brooke ſays, and ſo ſee that ſuch 
tenure is nat in capite. Br. Tenures, pl. 100. | 

20. In aſſiſe the plaint was of an office, viz. that he held the 
ſhery of the FE xchequer, whereof the ſerjeanty of C. B. is parcel, 
in chief of our lord the king. Br. Tenures, pl. 25. cites 
8 Aff. 5. Brooke ſays, quod nota, an ofhce held in capite. 

21. It is admitted, that a man may hold gf the king in capite in 
ſecage as well as in chivalry; and fo is the law at this day clear. 
Br. Tenures, pl. 46. cites 47 E. 3. 26. - 

22. Note per Bromley, that it is held, that if [it be found 
that] a man holds of the king of his duchy of Lancaſter, per que 
ſervitia juratores ignorant, it ſhall be taken as ſervice of chivalry 
in capite as in other caſes of the king; for duchy land given by 
the king paſſes from the king by livery of ſeiſin, and ſhall be as 
it had been in manibus ducis. Br. Tenures, pl. 1. cites 
26 H. 8. 9. | 

23. The king may create a tenure of him in chief, if he reſerves it 
7 his perſen and as a ſervice in groſs ; but if he reſerves the tenure 
as of his manor, honour, or caſtle, this clearly is no tenure in 
chief; for the ſervices are regardant to the manor, honour, or 
caſtle, and not relating to the king's perſon. D. 44. pl. 29. 
Mich. 30 H. 8. Gilbert's caſe. 

24. Grand ſerjeanty is tenure in chief; for ſuch tenure is of 
none but the king. D. 44. b. pl. 30. Mich. 31 H. 8. 
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25. A tenure of the king as of his hamur of Glouceſter, whereof 
tus parts came to the king by deſcent or purchaſe, and the third part 
by the attainder of the late duke of Buckingham, ſhall not be 
accounted a tenure in chief of the king, as of his perſon, nor 
ſhall give prerogative of other lands to the king. D. 58. pl. 6. 
Trin. 36 H. 8. ſays, it was fo decreed in the caſe of the heir 
of ArTHuUR DE CLorrox, who was in ward to the king, by 
reaſon of the ſaid tenure by ſervice of chivalry ut de honore, 


as above. = = 
This branch 26. 2 E. 6. cap. 8. enacts, that here an office is und by 
has been by theſe words, or the like, Jued de quo wel de quibus tenementa 


vel ex- : ; : - 2 
pounded, for Prædicta tenentur, juratores pred” ignorant, or find them holden of 


if che firſt te king, but per que ſervitia ignorant, &c. it Vall not be taken 
den wh = * for an immediate tenure of the king in chief, but in ſuch caſes melius 
king, per imgquarendum to be awwartled, as has been accul/omed of old time, 

quæ ſervitia, | 

c. ye: if, upon the melius inquirendum, the tenure be found of a ſubj-Q, the firſt office has loſt His 
force per ſenſum hujus ſtatuti, and need not be traverſed ; and the mehlus, &c. is in nature cf the 
diem c aut extremum, or mandamus, &c. And this was but a declaracion of the ancient commot 
law, as by the words of the ſtatute (as has been accuitomed of old) it appears; but if, upon the me- 
Bus, it be found again as uncertainly as before 1; ſaid, then it is in judgment of law a tenure in capite ; 
and ſo it was before the making of this act, and ſo are the books that ſpeak hereof, to be intended. 
Bur if. upon the melius, a tenure be found of the king ut de nzaneri., per quæ fervitia, &c, it mail be 


taken for knight ſervice, Co. Litt. 77. b. 


Co. Litt. 27. Of ancient time every earidem and barony were holden 
83. b S. P. of the king in capite. 2 Inſt. 7. 
fays, it was : | | | 

fo at and before the ſtatute of Magna Charta, cap. 20. and that the king would not ſuffer them to be 
divided or ſevered ; but that at this day earls and barons are without ſuch carldoms and baronies of the 
king in chief. 5 


[ 218] 28. The queen made a feoffment of lande of the duchy out of 


the county palatine to hold of her in capite ; the coffee ſhall hold 


of her in capite as of her crown of England. Per Egerton 
Solicitor Gen. Arg. 2 Le. 151. pl. 184. in caſe of the lord 
Howard v. the town of Waldon. Cites 4 Eliz. Pl. C. 223. 
at the end of the duchy caſe. | 
29. A man ſeiſed of land held in capite of the king before the 
ſtatute of quia emptores terrarum enjeoffed one F. S. of part of 
the demeſnes in fee, without ſaying any thing more. The feoffee en- 
feaffed another to hold of the feoffor and his heirs by the rent of 11. 
Gr. 8 d. a year pro omnibus ſervitiis © demandis. This land 
clearly is not held in capite, and the firſt meſnalty 1s held of the 
feoffor, as of the manor by ſervice of chivalry. D. 299. b. 
pl. 33- Paſch. 13 Eliz. Anon. 
4 Le. pl. 30. If before the ſtatute of Weſtminſter 3. the king's tenant 
8c. pt. 169. in capite had made a feoffment to hold of him, ſo as now there 
>. Gin . is lord, meſne, and tenant, and afterwards the meſnalty came to the 


a 0 crown by attainder, & c. If by the coming of the meſnalty to 


the crown, the ſeigniory paramount be extinct, then the tenancy 
is not holden in capite; but if the meſnalty be drowned in the 
ſeigniory it is otherwiſe. Some held that there was a difference 
1 where the meſnalty comes to the ſeigniory, and where the 7 — 
| Comes 
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comes to the meſnalty ; by Manwood Ch. Baron. 4 Le. 314. pl. 
347. Mich. 29 Eliz. in the Exchequer. The biſhop of London's 
caſe. But there is added a quære. 

31. Certain /ands called S. vere holden of the manor of P. by 
rent and ſuit of court: P. was holden of the manor of G. by rent 
and ſuit f court; the manor of G. came to the crown by the 
Aatute of difſolutions ; the king H. 8. granted the manor of G. to 
J. S. and his heirs, ts hold by knight ſervice in capite : B. purchaſed 
the manor of G. and afterwards he purchaſed the moiety of the 
manor of P. and the lands called 8. Afterwards B. died, and 
the lands purchaſed by him deſcended to his ſon, who purchaſed 
the other moiety of P. and afterwards enfeoffed C. of the lands 
called 8. It was reſolved in this cafe, that the lands called S. 
were held in capite by one intire knights fee. Mo. 729. pl. 1015. 
Paſch. 38 Eliz. Reſolved by Popham and Anderſon Ch. J. 
Creſwell's caſe. | P 

32. It was found upon a diem clauſit, & c. that J. S. held Bl. 
Acre of A. and alſo Wh. Acre of Q; Eliz. as of her manor of V. 
by Het and 3 s. rent, but per que alia ſervitia ignorant. Upon a 
melius inquirendum, it was found, that F. S. held Wh. Acre of the 'M 
late queen by knight ſervice. Hobart Ch. J. and Tanfield Ch. B. = 
refolved, that Wh. Acre upon both the inquiſitions ſhould not be i 
conſtrued to be held of the late queen by knight ſervice in capite, f 
but only by knight ſervice, as of a meſne tenure, as of her manor 
of V. and decreed accordingly. Ley, 50, $51. Trin. 13 Jac. 

French's caſe. 

33. It was found by inquiſition, that J. S. died ſeiſed of cer- Jenk. 298. 

tain land, et quod tenentur de domino rege ut de uno groſſo, per vige- Pl. 57+ 4 

ſimam partem unius feodi militii. This was ruled by Hobart Ch. ]. 8 
and the Ch. Baron, abſente the Ch. Juſtice, to be a tenure by per ſervitium 

knight ſervice in chief. All tenures in chief are in groſs, and the e w in 

words (ut de uno groſſo) are ſcarce of any ſenſe, but of no cer- Fnue in 
tain ſenſe at all in law, and ſo ſtand as void. Hob. go. pl. 123. groſs. — 

Hill. 13 Jac. Spathurſt's caſe. = office 
ound, quod 


tenet de domina regina per ſervitium militare, generally, and Brooke, Saunders, Griffin Attorney, 
Stamford and Dyer, thought it ought to be traverſed, in as much as it ſhall be intended the beſt for the 


queen, viz. a tenure in chief. D. 161. b. 162. pl. 47. Anon. 


(M) In what Caſes the Law will create a Tenure in [L 219] 
Capite without Reſervation. Of whom. 


Lr. | F the king grants land without expreſſing any ſervice, this 1s 
” in capite. 29 H. 8. ſ. wy 
£2. If the king grants land ro hold of his perſon, this is in 
. *eapite. ] | 


[3. So if he grints 7» hold of him, this is of his perſon, and pn, 
ſo in capite. 29 H. 8. 113. Da. 1. 66. b.] Fol. 505. 


Br. Livery, pl. 57. cites 8. C.—8. C. cited Arg. Day. Rep. 66. b. in the caſe of the county pala- 
| tine 
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tine of Wexford. If the king enfeoff others to hold of him, they ſhall hold as of his crown in 
chief, per Finchden. Br. Tenures, pl. 9. cites 47 E. 3. 21. 


6 £4 If a count palatine (who has power to create tenures in 


capite of himſelf, by grant of jura regalia) grants land 4 hold of 

bis perſon, this is not a tenure in capite ; for though he has ſuch 
E = 8 yet his perſon is not changed. Contra Davies, 1. County 

alatine, 66. the principal matter.] 

e the ting purchaſes land which is held of anther, all the 

ſeigniories by this are extinct, and if the Ling grants it to anther 

ts 15 of him, he ſhall hold as of his crown in chief. 47 E. 3. 

21. b.) 6 


Dr. Te- [G. When an beucur is ſciſed ints the hands f the king, if a 


e manor held of the honour falls to him by eſcheat, as of a common 

per Finch- &/cheat, if he aliens to hold of him, he [the alienee] ſhall hold 

den. Quod by the ſame ſervices as it was held before of the honour. 47 E. 
—_ 4:3 b]. | | 

[7- But when an honour is ſeiſed into the hands of the king, 

and a manor comes to the king by forfeiture of war as his eſcheat 

of Normandy and others, which is by reaſon of his own perſon, 


Br. Te- and he is ſeiſed and enfeoffs anather, he ſhall hold of him in 
cites 8. C. Chief. 47 E. 3. 21. b.] 8 


Ser (0). (N) Tenure by Knights Service, What ſtate may 


be held by Knight Service. 


Ex: A Man may leaſe land fer life to hold by knight ſervice. 

25 E. 3. 47. admitted, (and it ſeems that the leſſee 
ſhall do the ſervice of a knight,) but his heir ſhall not be in 
ward. 

2. FA in gave/tind are held in focage and not in chivalry. 
Br. Tenures, pl. 72. cites 9 H. 3. and Fitzh. Preſcription, 63. 

3. If, before the ſtatute of quia emptores terrarum, a man 
being ſeiſed of one acre of land, leaſes the ſame to a firanger for life ; 
and afterwards grants the reverſion in fee unto another flranger, 
fo hold of him and his heirs by knights-ſervice, this is a good tenure ; 
but the grantor ſhall not diſtrain for the ſervices, during the life 
of the leſſee, &c. Perk. ſ. 658. 

4. If before the ſtatute of quia emptores terrarum, a man 
ſeiſed of one acre of land /eafes for life, and afterwards relea/es all 
his right therein to the leſſee, to have and to hold unto him, and 
his heirs, &c. or confirms the eſtate of the leſſee, to have and 

f 2201 hold the ſame to him and his heirs, to hold of him by knights-ſer- 
vice: the releaſor may diſtrain for ſuch ſervices, or any of them 
in the land whereof the leaſe, releaſe, or confirmation was 


made, as often as the ſame ſhall be behind, &c. Perk. ſ. 659. 
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(O) Knights Service. * Caſtle- Guard. Horw it is · cn 


to be done. . 
the king only, 
Lr. MA Charta, cap. 20. Nullus + conflabularius diſtringat — 


aliguem militem ad dandum denarium pro cuftodia caſtri fi true, becauſs 
ipſe eam facere voluerit in propria perſona ſua, vel per alium probum no man can 


hominem faciat, fi ipſe eam facere non poſſit propter rationabilem cau- * _ 
fam. Et [/] nos adduxerimus vel miſerimus eum in exercitum, fit the king. 
quietus de cuſtodia caſtri ſecundum quantitatem temporis quo per dom wich 
nos fuerit in exercitu de feodo pro quo fecit ſervitium militare in ny; 

| F q " king's li- 
exercitu.] | cence. But 

h in caſe the 

king grants a caſtle, with all the liberties belonging to it, unto a ſubjeR, he grants caſtle- guard alſo, 


if theie be any ſuch ſervice due unto it; and for this reaſon this ſervice may as well belong to a ſubje&t 


as the right of a foreſt, It is a ſervice conſiſting in fortifying and defending any caſtle of the king's, 


or another lord's, as often as the feodary ſhall require. And this is properly knights-ſerwice, when it 


require; the perſon of the tenant 3 but ⁊bben it is cenverted into a certain pecuniary multi, payable every 
year for the fortifying and guarding of a caſtle, it is altered from the nature of knights-ſervice. 
Cowell's Inſtitutes, 2 lib. tit. 3. ſ. 4+ | ; 

+ Conſtabularius is taken here for caſtellanus. See 2 Inſt. 23. cap. 19. 34. cap. 20 This 
act (conſiſting upon 2 branches) is declaratory of the common law, The 1ſt, that he, that held by 
caſtle-guard, viz. to keep a tower, or a gate, or ſuch like, of a caſtle in time of war, might do it 
either by himſelf, or by any ober ſufficient perſen for him, and in his place. And ſome bold by ſuch 
ſervice, as cannot do it in perſon, as mayer and commonalty, dean and chapter, biſhops, abbots, Sc. In- 
fants being purchaſers, women, and the like, and therefore they might make a deputy by order of the 
common law. If 2 jointenants hold by ſuch ſervice, if one of them perform, it is ſufficient. 

2dly, If fuch a tenant be by the king led, or ſent to his hoſt, in time of war, the tenant is excuſed 
and quit of his ſervice for keeping of the caſtle, either by himſelf, or by another, during the time that be 
ſo ſerves the king in bis het; for that when the king commands his ſervice in his hott, he diſpenſes 
with his ſervice, by reaſon of his tenure, for that one man cannot ſerve in perſon in 2 places; and when 
he ſerves the king in perſon in one place, he is not bound to find a deputy in the other; for he is not 
bound to make a deputy, but at his pleaſure; and this is alſo deciaratory of the ancient common law. 
2 Inſt, 34. cites Co. Litt. 111. 121. | 


2. They which hold by caſtle-guard, viz. 10 guard a tower f Though 
of their lord's caſtle, or a door, or a bridge, or a ſconce, or Littleton 
ſome other certain part of the caſtle, upon reaſonable warn- ec 
ing given by the lord, or ſome other for him, that 4 enemies yet it ſeems 
will or are come into England, hold by Enight-ſervice, and yet that to keep 
they hold not by eſcuage, nor ſhall pay eſcuage. Litt. ſ. 111. 3 3 
& Co. Litt. 82. b. 83. 


1 ſurrection 
| and rebel- 
lion, (though, in propriety of ſpeech, rebels are no enemies,) is a tenure by knight-ſervice. Co. 
Litt. $3. a, If the caſtle be wholly ruinated, yet the tenure remains by knights- ſervice; and it 
goes in benefit of the tenant, as to the guarding of the caſtle, until it be rebuilt, Co. Litt. 83. a. 


3- By the ancient cuſtom none but a Enight might be charged 
with the guard of a caftle belonging to the king; for the 
letter of this law mentions only ſuch ; and therefore to hold 
by caſtle-guard is a tenure in hnights-ſervice. And it ſeems, 
that rent for caſtle-guard originally was conſiſtent. with knights- 
ſervice, and that it was not annual, but promiſcuouſly knights 
might either perform the ſervice, ,or pay rent in lieu thereof; 
and upon occaſion did neither, if the king ſent them into 


the field, And laſtly, that a knight might either do the ſervice 
in 
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in his own perſon, or by his eſquire, or another appointed by 
him thereto. Bacon of government, 267. 5 


Se (F. ) (P) Tenure by “* Knights-Service, What. Aud 
* what Writ lay of it.] 


* It is com- 


moaly calied 5 2 = i 
1. + RENAU eſt certum ſervitium, but not knight- 
ſervitium ſervice, „ E. 1. B. R. Rot. 7. adjudged 


r = ne ad againſt Robert de Inſula, per 8 juſticarios precipuos & plu- 
militis. And rimos alios de concilio regis.] 
tiis ſetvice 
was create and provided for the d. fence of the realm, to perform which ſervice the heirs are nat acecunt- 
ed in law able, till the age of 2: years. Theretere, during their minority, the lord ſhall have cuſtudy 
ef them ; not for beneiit only, but that the lord might ſee, that they be in their yuung years taught the 
derds of chiralry, and other virtuous and worthy ſciences. Co. Litt. 75. b. | | 
There was u certain ſort of profit aro/e by lands held by knight's ſervice ; for they were not for the 
king's proviſion, but his defence. Theſe were to attend the King in arms, according to the array that 


- 


was made in every expedition; and whoſnever failed in coming, or rendering his quota of men accord- ' 


ing to his tenure, his lands were originally Jiable to be ſeiſed into the King's hands for not doing his 


duty. Gilb. Hiſt. View of the Exch. 21. cap. 2. | 
+ See Spelm. GlofT, verbo Drenches, Drengus, Drengagium, which words he ſays gave him great 


perplexity 2 long time. : 


S. P. Br. [2. A fereign ſervice is knight-ſervice, 7 H. 4. 19. b.] 
Tenure, pl. 
32, cites 8. C. But Brooke ſays, he wonders that foreign ſervice is ſervice of chivalry, unleſs the next 
lord holds by ſervitium mi-itare of his next lord. E 

It is called ſervitium forinſecum, quia pertinct ad dominum regem & non ad 1 dominum n cu 
is ria perſona profettas fuerit in fervitio, & nifi cum pro ſervitio fuo*fatistecerit domino regi, &c, 
deo forinſecum dici poteſt, quia fit & capitur foris five extra ſervitium, quad fit dimino capitali Co. 
Litt. 69. b. cites Bract. lib, 2. 36. — S. P. And it it alſo called regale ſervitium, quia ſpecialiter 
pertinet ad dominum regem. Ut ſi dicaia in cata, faciendo inde forinſecum ſervitium, vel regale ſer- 
vitium, vel ſervitium domini regis, quod idem eſt, &c. And another ſays ; Et ſunt quædam ſervitia 
forinſeca quæ dici poterunt regalia quæ ad ſcutum præſtantur, & inde habemus ſcutagium, & ratione 
feuti pro feodo militari reputatur, &c. So as in reſpect of him that dees it, it is called ſervitium milt- 
tis; but in reſpect of him for and to whom it is done, viz. to the king, and for the realm, it is called 
e vitium regale, or ſervicium domini zegis, &c, Co. Litt. 74. b. 75. a. 


[3- A fine war levied of a knights fee. 5 E. 3. 213, 
16 E. 3. Brief, 655.] | 

[4. 11 H. 3. among the rolls in the Tower of London 
Rot. 13. Willielmus de Gerdelleg petit verſus G. Man ex- 
traneum, feodum unius militis cum pertinentiis in 8. The 
defendant pleaded recovery of the advowſon, which once ap- 
r to the ſaid land, &c. which the demandant ac- 
nowledged. And therefore, becauſe demandant petit dimi- 
dium feadum cum pertinentiis, nulla facta exceptione de advo- 
catione illa, conſideratum eſt quod defendens non reſpondeat 
ad hoc breve, & ipſe ſine die, &c. and the plaintiffs in miſe- 
ricordia.) | | | 

[F. Vide Dower, 161. 196. 165. adjudged that writ of 
dauer lies of a knights fee.] | 

[6. P. 12 E. 2. Brief, 184. by Berr. In ancient times, 
at the ancient law, a man ſhould have precipe quod reddat of a 
Knight's fee. } | 


pon Accomm 
1 Fol. 506. 


11 | (7-3 E. 


. 
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. 1 . B. Rot. 10. A. queritur de B. quod cum ipfe 


teneat de ipſo 2 carucatas terre in Conington, per homagium, & 


er ſervitium militare unde 12 carucate terre faciunt unum Fe- 
odum militis pro omni ſervitio. And H. 5 E. 1. B. Rot. 2. 
unde 22 virgatæ terre faciunt feodum militus. Vide my manu- 


ſcript regiſter bound with magna charta, fol. 2. There is [ 222 


a writ quod clamat tenere de ſe per ſervitium unde tot carucate 
terra, vel tot hide terre, vel tot bovate terre, vel tot virgatæ 
terre, faciunt feodum unius militis. And ſee the printed regiſter, 
fol. 2. que ſolebat efſe ſuch writ. ] 8 8 | 
(8. Tr. 1 E. 2. B. R. Rot. 59. Lincoln, it is ſaid if plead- I. 
ing, quod 48 carucate terre faciunt frodum unius militis. great diver- 


ſity of opi- 
nions concerning the contents of a knight's fee, viz. how much land goes to the livelihood of a 
knight, See Co. Litt. 69. a. where he treats largely of this matter. 


[o. A knight's fee is nt accounted according to the quantity 
er value of the land, but according to the ancient feoffment and 
reſervation ; for of the fame land in quantity or value may be 
reſerved one or two, or more or leſs, knight's tees, Vide 14 
E..2. Liber parliamentorum, fol. 91. Contra Co. 9. Lowe, 124. 

[19. Sce the ſummons to be made of knights is always guad _— 
omnes qui habent 20 libratas terre, vel feodum unius militis in- England, 
tegrum walens 201. per anium, Sc. by which it appears that 620. in the 


3 1 . 8 he val _ reignof H. 
there may be a knight's fee, which is not of the value of 201 * 


a year.] all the ſhe- 


| riffs of Eng- 
land were amerced each 5 marks, becauſe they did not diftrain every one that had 10 l. a year in their 


ſeveral counties, to come to the king and be knighted ; but they obtained reſpite of the king, according 
to his writs to them directed. 8 


{11. In the treaſury with Maſter Bradſhaw in the bag of te- 
nures there is a roll, whereof the title is de feodis militum & par- 
tibus feodorum, unde Fohanna de Bohun comitifſa Hereford datata 
fuit 5 Funii 48 E. 3. In which roll every fee, and the value 
thereof, is ſet down whereof ſhe was endowed, where it appears 
that a man holds ſometimes by two fees land of the value of 10l. 
and ſometimes of the value of 151. and ſometimes more and 
ſometimes leſs, and oftentimes by a fee land of the value of 5 1. 
and this is for the moſt part, and according to this rate, and 
rarely by more, but no certainty according to the value.] 

(12. Talis tenet dimidium feodum militis vocutum Bacons in Lon- 
don de hereditate Mountfichit qui tenet ulterius de rege, this ſhall be 
intended the ſervice of a moiety of a knight's fee, if no other 
tenure be expreſsly made and found. D. 16 El. 329. ſ. 15.] 

[13. Si dicatur in charta faciendo inde * forinſecum ſervitium, Bradt. lib. 


vel regale ſervitium five ſervitium domini regis, qued idem . 


cundum modum feoffationis, ſcilicet, quantum pertinet ad feadum unius fs — 
militis, vel duorum in eadum villa, vel de eodem feodo, vel ad ſeu> * Forinſe. 
tagium 100 J. 2 marcas, wel 3, Sc. Sed ſi dicatur reddendo inde 2 = 
per annum tantum, & faciendo tales ſectas pro omni ſervitio, ex- feryice bs 
cepto regali ſervitio, vel ſalvo forinſeco, tunc videndum erit im- which the 


primis ſi feadum illud in ip/a donatione Hrinſecum debuit ab initio wel donot held 
| | uon, 
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222 Tenure. 
the ſame non, ſi autem nullum debuit ab initio, nec fit certum forinſecum in 


land which charta agen numquam præſtabitur nec peti poterit propter incer- 


_—_—_— + titudinem. racton, lib. fol. 36. Co. Litt. 75.) 

650. — Ser- [14. A man may give land to hold by leſs ſervice than he 
nr fo. bimſelf holds, wt fi ie reneatur ad forinſecum domino & feoffatori 
rinſeca, Jo tenens ipſe poterit alium inde ulterius feoffare fine forinſecuo. Brac- 
gia perti- ton, lib. 2. fol. 21. b. [cap. 7. f. 3.] 
2 Liz. Bratton, lib. [2.] fol. 77. b. Servitium forinſecum, quod 
. o. Aicitur regale, & quod pertinet ad ſcutum & militiam ad patriæ de- 
— fenſronem. [cap. 35. 1. 1.] : 

minum re- N ö . f 

gem, & non ad "Oat capitalem, niſi cum in propria perſona profectus fuerit in ſervitio, vel nifi cum 
pro ſervitio ſuo fatisfecerit domino regi quocunque modo & fiunt in certis temporibus, cum caſus & ne- 


ceffitas evenerit, & varia babent nina, & diverſa. Quandoque enim nominantur forinſeca, large 
ſurnpto vocabulo quoad ſervitium domini regis, quandogue icutagium, quandoque ſetvitium domini re- 


- gis, & ideo forinſecum dici poteſt, quia fit & capitur fu.is, five extra ſervitium, quia fit domino capi- 


tali : Item ſcutagium, quia talis præſtatio pertinet ad icutum quod afſumitur ad ſervitium militace. 


Bract. 36. lib. 2. cap. 16. f. 7. 


[ 223 ] 

— . be [76. Hill. 8 E. 1. Rot. 64. b. Diftringas pro homagia & 
tenantby ele vio, & pro ſervitio forinſeco quantum pertinet ad unum feodum 
knights ſer- militis.] | | 
the tenant gives the tenancy in tail faciendo forinfecum ſervit um quantem ad eundem terram pertinet, 
by the words the donee ſhall hold of the donor by knights ſervice, &c. Jenk. ſ. 634. 


[17. Time of E. 2. 88. b. there is pleaded a gift in fee 
of land, tenendum libere pro homagio & ſervitio, & per forinſecum 
fſervitum, ſcilicet, ad ſcutagium 20 5. quando venit duos folidos & 
unum quadrantem & ad plus, c.] | 

He that (18. 31 E. 1. Rot. Finium, M. 9. Per forinſecum ſervi- 
tium cornagii, he was in ward.] 


knight ſervice. Co. Litt. 69. b. Litt, ſ. 186. is, that it is ſaid that in the marches of Scot - 


land ſome held of the king by cornage, that is to ſay, to wind a horn, to give men of the country 
ey hear that the Scots, or other enemies, are come, or will enter into England, which ſer- 


when 
vice is grand ſerjeanty. But if any tenant hold of any other lord than of the king by ſuch ſervice of 
|  cornage, this is not grand ſerjeanty, but it is knight ſervice, 


„ See Co. [19. The fatute 1 E. 2. [ſ. 3.] is, that he who holds lands 
_ . 74+ in ſocage of other manors than of the manors of the king doing 
7% no foreign ſervice, the rolls of the Chancery ſhall be ſearched, 
and it be done as before. By which the ſtatute implies 
that he is not compellable to be a knight. And by * foreign 

ſervice is intended, as it ſeems, knight ſervice.] 


(Q) pl 14. [20. Capitula eſcaetrie in Magna Charta, fol. 163. Item ſi | 


religioh vel ecclefiaſtice perſone a congugſtu Angliæ aliquas terras ſeu 
aligua tenementa de ſervitio militari, vel aliquo alio ſervitio in defen- 
regni onerata acquifierunt, quis remanet oneratus de illis 
ſervitiis 1 & de cujuſcunque feodo ſunt, c.] 
[21. If a man gives land in tail, rendering rent & faciendo 


F * forinſecum ſervitium, in this caſe he ſhall have both, becauſe 


all is one ſervice. Kelloway ingerti temporis 123. by 
Keble.] 
—_—. (22. In 


Tenure. 
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[22. In the book of the ancient charters of the county of * If there 


Cornwall, there is in 31 charter a feoffment of land rendering 
12 d. rent for all exaftions, ſalus ſervitio domini regis forinſeco 
quantum pertinet ad quingue acras liberæ terre de feode ſuo. And 
there in the 46th charter, the prior of Bodmin gave to Richard 
earl of Cornwall 3 acres, faciendo de eiſdem tribus acris In- 
geramo de Bray, & haredibus ſuis regale ſervitium quantum pertinet 
ad predifas tres acras, And there in the 169th charter, John 
de Gateſden gave the manor of Lerkey to the earl of Cornwall, 
reddendo annuatim 2 calcaria deaurata, “ ſalus etiam fibi & 
heredibus ſuis ſervitis forinſeco debito & conſueto pro ammi ſer- 
vitto.}] 


be lord and 
tenant by 
knight ſer- 
vice, and the 
tenant does 
give the te- 
nancy in 

tail to hold 
of him by 
J. D. for all 
lervices ſal- 
vo forinſeco 
ſervitio, in 
this caſe 
this ſalvo 
ſhall make 


the donee to hold of the donor by knights ſervice, and yet the ſame was not in the donor before, but 
the donor was chargeable with knights ſervice for the fame land unto him of whom he held it. Perk. 


ſ. 650. 


23. Some held by cuſtom to pay but the moiety, or the 4th 
part of the ſum at which eſcuage was aſſeſſed by parliament; 
and becauſe the eſcuage which they thould pay was uncertain, 
they held by knights ſervice, Hawk. Co. Litt. 116, 

24. Tenure by cornage, if it be of any other lord than the 
king, is knight ſervice. 2 Init. 9. cites Litt. 1. 156. 

25. Every tenure by eſcuage is a tenure by knights ſervice z 
but every tenant that holds by knights ſervice holds not by 
elcuage. Co. Litt. 69. a. | 

26. Sir Rich. Rokfley Knight did hold lands at Seaton by 
ſerjeanty to be vantrarius regis, that is to be the king's fore» 
footman when the king went to Gaſcoigne, donec peruſus fuit pari 
ſolearum precii 4 d. that is, wntil he had worn out à pair of ſhoes 
of the price of 4d. And this ſervice being admitted to be per- 
formed when the king went to Gaſcoigne to make war, is knight 


ſervice. Co. Litt. 69. b. 


(Q) Tenure by + Z{cuage. 


['1. FESCUAGE was due, if the king had gone a voyage royal into 
| Wales. Vitzh. Na. 83. c. 5 E. 1. Rot. Scutagii.] 
ſAnd 6 E. 1. Rot. Clauſarum Membrana, 2. 
Liber Parliamentorum, 2 E. 1. Rot. Clauſarum Membrana, 4. 
it appears by an inſpeximus, that there was an eſcuage roll in 
41 H. 3. upon a woyage royal to Wales. 7 E. 1. Clauſarum 
Membrana, 9. a writ is directed to the treaſurer and barons 
of the Exchequer to cauſe eſcuage to be levied in all counties, 
and there in the end it is /ecundum quod hujuſmod: ſcutagium 
pro alis exercitibus Walliz in caſu conſimili lexari conſuevit, 10 E. 1. 
Rot. Mareſcalli, the names of thoſe who did their ſer- 
vices and that paid their fines. 14 E. 2. Liber Parliamen- 
torum, the king demanded eſcuage of the years of the 5, 10 
20, 31, 34 E. 1. and 4 E. 2. for the wars of Wales an 
Scotland. 8 E. 2. Rot. Finium Memb. 10. Commiſſion to 
| | levy 


Litt. ſ. 98. 
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+ Eſcuageg 
in Latin 
ſcutagium, 


Tas a pe- 


1 cies of knight 
20 E. 1. fervice.Sone 


held by the 
ſervice of a 
whole 
knight's fee, 
lome by the 
ſervice of 
half a 
knight's 
fee ; and 
when the 
king made a 
voyage 

royal into 
Scotland to 
ſubdue the 
Scots, he 


that held by 
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knight's levy eſcuage for the years of the 28, 34, & 31 E. 1. Rot. Scu- 
tagii de 1. Uſque 12 E. 2. for the eſcuage of the 34 E. 1.) 


fee ought. 
to be with 
the king 40 days well arrayed for the war; he that held by half a knight's fee ought to be with him 
20; and thoſe that held by more or leſs, ought to be with him more days, or fewer, in the ſame pro- 
portion. And one might hold to ſerve the king in his wars in other countries, as well as Scotland, 
Hawk. Co. Litt. 111, 112. S. F. Cowel's Inſtitutes, 2 lib. tit. 3. ſ. 5. 

When ſuch as held by knight ſervice failed on any expedition, in coming or rendering his quota of 
men, according to his tenure, the puniſhment originally was to ſeiſe his lands; but afterwards this 
ſeiſure was changed into an eſcuage, or a fine, according to the degree of failure ; but if they ſent in- 
ſead of perſonally appearing, they made a compoſition with the king for not attending in perſon, but 
ſending others; if he did not come at all, then he was aſſeſſed for all the lands he held, but had no eſ- 
cuage from his tenants ; but if he came, and there was a deficiency in any of his tenants, he had eſ- 
cuage from his tenants : this was an inducement for every perſon to come or ſend, becauſe he had no 
eſcuage at all, unleſs he were there, or ſent; ſo that all the efcuage fell on him, and he had no aid 


over. Gilb. Hiſt. View of the Exch. 21, 22. | 


If the te- [z. Eſcuage was due if the king had gone a vayage royal into 
mare bete 0 #/and. Ancient Tenures, fol. 1. b. becauſe Scotland is of 


| tay Hider- right appendant to the realm of England. 


nam, Vuſco- 
niam, Pitaviam, &c. it is all one as the going into Scotland. Co. Litt. 69. b. 
[3. 31 E. 1. Rot. Scutagii. There is an eſcuage grant en- 
tered in the court rolls of the heirs of the ear! of Devon, there 
are 2 rolls of accounts made 9 E. 2. one of the fees of the Ho- 
nour of Ockhampton, and the other of Plympton for the eſcuages 
received of the tenants of the ſaid honours pro exercitibus regis 
in Scotia de annis 28 & 31 E. 1. | | 
8.9 R. 2. [4- R. Edward 3. made one or more royal voyages 7-19 
the king Scotland, yet no eſcuage was paid; but it ſeems this was 
guy. becauſe aids were granted to him for this purpoſe by parliament ; 

but ſee the pardon of 50 E. 3. where forfeits, rehefs and * eſ- 


commons 
pardoned the cuages made, fallen or chanced within the realm of England, are 


eſcuage for pardoned.] 


3 Prynne*'s Cot. Rec. Abr. No. n Litt. 72. b. 


5 h 
£2251] [5. So the pardon of 14 E. 3. cap. 3. Reliefs and eſcuages 
till the king ſhall go inte Brabant [were] pardoned ; but ſee the 
eſcuage roll of the county of Lincoln, where an eſcuage is le- 
vied for the voyage of the king 10 Scotland, the year 1 E. 3. 
which roll is in the Exchequer with Maſter Bradſhaw. } 
[6. He who holds by eſcuage ought to go with the king in a 
ge royal upon a rebellion, not {where it] was to conquer that 
which the king had not before 5 E. t. Rot. Clauſo Membrana, 8. 
the clauſe is ſo expreſſed, ſcilicet, 10 ſuppreſs Elwin the prince 
of Wales and other rebels; and ſo 5 E. 1. Rot. Scutagii, 
Memb. 7.3 5 ; : 
[7. An eſcuage was levied for the voyage of the king into Scot- 
„ 4 E. 2. as appears by 13 E. 2. Rot. Finium M. 1. 
Ibidem 16 E. 2. M. 3.] ; | 
[8. 28 H. 3. Eſcuage was granted to the king, ſcilicet, 
3 marks for every knight's fee upon the return of the king out of 
Britain, where he was to ſuppreſs the rebels and the French. 


Speed, 526. ] . No 


* 


Tenure, 225 


Fg. No eſcuage is due for a voyage 70 Flanders. 25 E. 1. in 
the Hiſtory of the Monk of Giſburne; this is contained in a pe- 
tition to the king by the commons.) | 

[10.. Eſcuage is properly t /uftain zar betaween thoſe of Wales 
and Scotland, and not between other lands, becauſe thoſe ſhall be 
of right appendant to the realm of England. Ancient Tenures, 


fol. 1. b. 
[11. It ſeems that eſcuage is due wþon every voyage- royal made 4 _— 
in the realm for defence of the realm.] LL p wy * 


the king bimſelf goes to war, as Littleton ſa-s, but alſo when his lieutenant, or deputy of his lieutenant. 
And what thail be ſaid a voyage-royal hall be adjudged in this caſe by the judges of the common law, 


as an incident to eſcuage, and not by the conſtable and marſhal, or any other; & fic de fimilibus. 


Co, Litt. 69. b. 

There is 310 another kind of voyage- royal, viz. when one * gocs with the king's dauphter beyond ſea 
to be married, &c. For ſuch a voyage is for the good of the whole realm (for more profit for the 
realm cannot be, than to make alliance with another nation); but of this vuyage-royal Littleton ſpeaks 
not here, but only of the voyage=royal to war; fo as there is a voyage-royal of war, and a voyage- 
royal of peace and amity. Co. Litt. 60. b. 

8. P. Co. Litt. 130. b. and that in ſuch caſe a protection profecturæ may be purchazed, and caſt 


pendente placito. 


 [12. Statutum de religigſa, 7 E. 1. in magna charta, fel. 79. b. 
in fine ſtatuti, nos ſtatim per annum completum a tempore quo 
hujuſmodi emptiones, & c. Terras & tenementa hujuſmodi ca- 
piemus in manum noſtram aut alios inde fefabimus per certa fer» 
vitia nobis inde ad defenſionem noſtri facienda, ſalvus capitalibus 


dominis feodorum illorum wardis releviis & eſcaetis & aliis al 


ipſos pertinentibus & ſervitiis inde debitis & conſuetis.7 

[13- Mirror of Juſtices, fol. 2. b. cap. 1. ſ. 3. of the remnant 
of the land they ſhould enfeoff the earls, barons, knights, ſer- 
Jeants, and others, to hold of the kings by the ſervices provided 
and ordained for defence of the realm. J 

[14. Capitula eſcactriæ in magna charta, fol. 163. Item fi See (P) pt. 
religioſi vel eccleſiaſticæ perſonæ a conqueſtu Angliæ aliquas ter- 
ras ſeu aliqua tenementa de ſervitio militari, vel aliquo alio ſer- 
vitio in defenſionem regni onerata acquiſierunt, quis remanet one 
ratus in illis ſervitiis forinſecis & de cujuſcunque feodo ſint, &c.] 

15. Tenant for life may do eſcuage; for it ſeems that e/cuage - 


does not draw to it homage, but where the tenant has eſtate of inheri- 
| tance; for tenant for lite cannot do homage. Br. Tenure, pl. 68. 


cites. 19 E. 3. Fitz. Fine, 71. 


16. He that holds by homage, fealty, and eſcunge, holds by ſo- | 226 } 


cage and not by chivalry. Br. Tenures, pl. 85. cites 13 H. 4. 
and Fitzh. tit. Avowry, 197. | 
17. Homage and knight-ſervice are incident to eſcuage, and by the 
grant of ſervices, eſcuage paſſes with the reſt. Co. Litt. 69. a. 
18. Eſcuage is directed by cuflom. Wo. Litt. 72. b.; for Litt. 
. 98. ſays, that ſome hold by ſuch cuſtom, that if eſcuage be aſ- 
ſefled by parliament to any ſum, that they ſhall pay only the 
moiety of the ſum, and ſome only the 4th part of that ſum. 
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) Eſcuage. * Of what Service it is due. Eſ- 
— cuage is not due for any Service of | Grand 
bly — Serjeanty. 


r Lr. THE conſtable of England ought by his office to go with the 
k nights ſec- king in a voyage-royal, or otherwiſe he ſhall pay eſcuage. 
vice, and (And yet this is grand ſerjeanty.) 5 E. 1. Rot. Scutagii Memb. 6. 


et he ſha'l . 182 6 g 
8 noeſ. admitted. For there it is entered that he is acquitted becauſe he 


cuage, be- goes in perſon; and 10 E. 1. Rot. Mareſcalli Memb. 5. he ſent 
2 4 e another.] | 
£2 with the king to War. Co. Litt. 69. b. 

1 Tenure of the king by ſerjeanty te find a man for the war ubicungne infra quaturw maria is grand 
ſerjeanty; per Hanke. for it is ſervice to be done by the body of a man, and if he cannot find a man 
to - the ſervice he ſhall do it himſelf ; quod aliqui juſticiarii conceſſerunt. Br. "Tenure, pl. 13. cites 
11 H. 4. 72. | 


C2. So the marſbal of England ought by his office to go in the 
voyage- royal, or otherwiſe he thal! pay eſcuage. (And yet this is 
grand ſerjeanty.) 5 E. 1. Rot. Scutagi: Memb. 6, admitted, and 
10 E. 1. Rot. Mareſcalli Memb. 6.] | 

[3- 10 E. 1. Rot. Mareſcalli Memb. 4. dimidium ſerjeantiæ 
& facit per J. 8.] 

(4. 5 E. 1. Rot. Scutagii Memb. 7. All the bi/bops and ab- 
bots, fine ni 2 or pro quo ſatisfecerunt, and 10 E. 1. Rot. 
Mareſcalli Memb. 6. Some abbots and biſhops are excuſed for 
yacancy at the time; by Which it appears that eſcuage is due 
from biſhops and abbots, and they hold their baronies by grand 
ferjeanty.] | | 
8. The king ſhall not have eſcuage of ſuch as hold by grand 
ſerjeanty, wnleſs they bold ot lim by eſcuage. Litt. ſ. 158. | 


; (S) To be aftfted by Parkoment. 
227 | 


— [1. KIN G John in a charter ordained in this manner. ] 
da, CAP. | 
37- was, that eſcuage ſhould be taken as it was in the time of H. 2. But Bacon of Government, 276, 277. 
fays, that the charter of King John hath ſuperadded hereunto this enſuing proviſion, viz. there ſhall be 
no eſcuage ſet in the kingdom, except for the redeeming of the king's perſon, making of his eldeſt fon a 
Knight, and one marriage of his eldeſt daughter; and for this there ſhall be only reaſonable aid: and 
in like manner * ſhall the aids of the city of London be ſet. And for the aſſeſling of eſcuage we will 
ſummon the archbiſhops, bithops, abbots, ear's, and greater barons of the kingdom ſpecially by our 
ſevera v rits, and will cauſe to be ſummoned in general by our ſheriffs, and bailiffs, all other our te- 
nan*'s in capite, to be at a certain day after 40 days at the leaft, and at a certain place; and we will ſet 
down the cauſe in all our writs ; and the matter at the day appointed ſhall proceed according to the 
counſel of thoſe that ſhall be preſent, although all that were ſummoned do not come. And we will not 
_ allow any man to take aid of his freemen, unleſs for redemption of his body, and making his el 
ſon a knight, and one marriage for his eldeſt daughter; and this ſhall be a reaſonable aid only. 
This is copied out in Gilb. Hiſt. View of the Exch. 12. with a note and ſome few additions by 
way of explanation, in parentheſes ; but as it is mentioned as an ADDENDUM, it may deſerve the lefs 
notice as being an additicy by ſome other hand, and the introductory note perhaps not caſily to be 


6 [2. 13 E. 
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[2. 13 E. 2. Rot. Finium M. 1. Two marks de ſcuto given 

for the eſcuage of 4 E. 2. Ibidem, M. 2. 40s. de ſcuto de tem- 
pore E. 1.] 

3- Albeit eſcuage uncertain be due by tenure, yet becauſe the 
aſſeſſment thereof concerned /o many, and / great a number of the 
ſubjefs of the realm, it could not be aſſeſſed by the king, or any 
other but by parliament. And this was by the common law, 

No eſcuaze was aſſeſſed by parliament fince the reign of Ed. 2. 
and in the 8th year of his reign, eſcuage was aſſeſſed. Co. 
Litt. 72. a. b. | 


(T) Eſcuage. By whom the Service is to be done. 


fi. TPEMES and _— do the ſervices always by others. Litt. f. 96. 
a 


. 10 E. 1. Rot. Mareſcalli Memb. 5.] 4 e 


perſons of religion. And Lord Coke in his Comment, pag. 70. b. ſays, that the word (reli- 
gion) is taken largely, vis. not only for regular or dea] perſons, abbots, monks, &c. but for ſecular 
perions alſo, as bithops, parſons, vicars, Sec. tor neither are bound to go in proper periou, 


C2. It ſeems by all the eſcuage and marſhalſea rolls, that all /zy Co. Litt. 
perſons for the moſt part in good health, ought to de the ſervice in pro- nf an 
per perſon, and not by another.) | | 


| | man, leper, 
2 man maimed, blind, deaf, of decrepit age, &c. are not bound to go in proper perſoa, 


[3. 10 E. 1. Rot. Mareſcalli Memb. 5. firmus facit per alium 
Memb. Unmnphrevil abſente de licentia regis recognovit, & facit per 

. | 
EL Sn, of right, they who hold by * ought to be 
in the army in perſon; and it is not ſuſficĩient to find another to 
be there. Contra, Co. Litt. 70.] 
[s. In the Exchequer, with Mr. Bradſhaw, there is a roll 
which is intitled, Negotia adjurnata de Scaccario ad Parliamen- 
tum Regis apud Karliolum in octabis Sancti Hilarii, anno 35 E. 
regis; in which there is thus, that Rogerns le Ware, who, upon 
ſummons, came to parliament, and ſaid, that whereas he was ſums 
moned to be at Carliſle, 34 E. 1. perſonaliter cum ſervitio ſuo, he 
acknowledged, that he held by knight-ſervice, and that he was 
there according to the ſummons. ] 25 

[6. 7 E. 2. Rot. Finium Memb. 5. Pro rege de finibus capiendis 


ab archiepiſcopis, epiſcopis, abbatibus, prioribus, & omnibus eccigi- k 
afticis perſonis ac mulieribus & aliis debilibus & ad laborandum impo- | 
tentibus, Qc. et ſervitia nobis facere debent.] * 238-7] 


7. If there be hrd, meſne, and tenant, and each holds of the other The lord 
by eſcuage, and the tenant goes a voyage into Scotland, the lord ſhall ee 


not have eſcuage of the meſne. The reaſon feems to be, inaſ- cuage of his 


much as there Hall be only one ſervice done for one and the ſame _— 4 


land; quzre inde. Br. Tenures, pl. 89. cites 6 H. 3. & Fitzh. gef 


tit. Avowry, 242. & concordat Nov. Nat. Brev. goes into the 


war in per- 


b fon. Br. Tenures, pl. 103. cites F. N. B. 83, 84 
. 8 7 8. If 


— — 


— — 
. bs * . * 


2 —  vap > y 1 ee 
a r 


= r 2 d — Oye — 
EF . IY Pne e 8 
0 


9 > 


— _@Owp_— —J___—_— 
.. Tx Sg 
- ds Et 


LIL 
CD 


—ů H(„‚7é 
8 
e 


N 
3 0 


run 


Nn 
9 wo 
e 
. wn Rated 


* 4 Le 8 
Boe * to 


n 
We MOI RE PRIN 
* : * »% * 


a e deren 
e 
X 


> Ws 


4+. 


223 . Tenure. 


Hawk. Co. 8, If 2 jointenants be of land holden by knights-ſervice, aud 
Lit. 113 ane goes With the king, it ſuffices for both, and both of them can- 


becauſe the : | : 
ſervice ori- not be compelled to go; for by their tenure one man is only to 


ginally re- go. Co. Litt. 70. b. 
— If the tenant paravail goes, it diſcharges the meſne ; for one 


performed, tenancy ſhall pay but one eſcuage. Co. Litt. 70. b. 


If there be | 
lord and many ſeveral meſnes and tenants, and each holds by ſeveral knights ſervice, if the tenant 


paravail of the land does the ſervices, and goes with the king in war, &c. the ſame ſhall excuſe 
all the other meſnes; for, for one land but one ſervice can be demanded, viz. to go, or to nnd a man 
to go, &c. And fo the meſne paramonnt here is excuſed, becaute the ſervice is done by the tenant, 
Sc. F. N. B. $4. (D)———=S. P. Br. Tenures, pl. 103. cites F. N. B. 83, 84. | 


10. An abbet, or prior, &c. that holds lands by knights-ſer- 
vice, albeit he ought not, in reſpect of his profeſſion, to ferve 
in war in proper perſon ; yet muſt he find a ſufficient man, conve- 
niently arrayed for the war, to ſupply his place. And if he can 
find none, then muſt he pay eſcuage, &c. for his profeſſion does 
not privilege him, but that the king's ſervice in his war muſt be 
done, that belongs to his tenure. Co. Litt. 99. a. 


Fol. 570. | Eſcua E Who all have it. 
S, P. And [I. THE Ling ſhall have eſcuage , the who ought to pay eſcuage 
— T to his ward. 31 E. 1. Rot. Scutagii Memb. 2. 7 E. 1. 
teaſon of the Rot. Finium Memb. I7.] 


vacation of * 25 
biſhoprick ; and ſo ſhall a cen perſon, if he has eſtate for life or yrars of a ſeigniory. Co. Litt. 


73+ b. 


[2. If the king grants over to another the cuſtody of his ward, 
and after there is a voyage-royal, the grantee ſball not have eſcuage 
of the tenants of the ward, but the king.) | 

[3- 10 E. 1. Rot. pro Scutagio levando Memb. 2. But there 
— e was granted to the grantee ex gratia ſpeciali. And fo 

emb. 3. ; 4 

[4- So the grantee of the king of his ward cum feodis militum & 
advocationibus ſhall not have eſcuage of the tenants of the ward, 
but the king himſelf, 31 E. 1. Rotulo Scutagii Memb. 1. de 
jure; but the king granted this to him de ſpeciali gratia.} 

8 free [5- He who was not with the king in the voyage, nor ſent any 
mw benefe fe for him, nor had any lawful excuſe for his abſence, nor had 
by the de- made agreement with the king for his eſcuage due to the king, he 
fault of ſhall not have any eſcuage of his tenants. This appears by all 
wasguiltyof the rolls of eſcuage. Fitz. Na. 83. q.] 


the like himfelf, Hawk. Co. Litt. 113.—— But if the tenant goes with the king, and dies in exercitu, 
in the hoſt or army, be is excuſed by law, and no eſcuage ſhall be demanded. Co. Litt. 72. b. 


CT 229 1 (ö. He who was with the king in anether place at the time of the 
voyage by command of the king, ſhall have eſcuage of his tenants. 
10 E. 1. Rot. pro Scutagio leyando, M. 1. & 4. 31 E. 1. Rot. 


6 | Scutagii Memb. 2.7 | ( Biſhop 
| 7. Hape 


— th Hye 


ſuch like, Hall have eſcuage, an 
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[7. Biſhops, abbats, and women who had ſervitium cum rege, ſhall 
have eſcuage. 31 E. 1. Rot. Scutagii Memb. 2.7] . 
[8. He who was not in the voyage, nor ſent any one for him, If he that 
if he made a fine with the king for the eſcunge, ſhall have eſcuage 9 ＋ 
of his tenants. 10 E. 1. Rot. pro Scutagio levando, Memb. 3. & con geet, 


Memb. 2. for him qui reg: 41 pro ſervitio ſua. 31 E. 1. 97 finds ano- 


Rot. Scutagii Memb. 2. 8 E. 1. Rot. Finium Memb. 8. Fitz. On 
Na. Bre. 83. (I). Contra Co. Litt. 72. b.] | wdtte king, 


&c. then he 
ſhall have eſcuage of his tenants that hold cf him by ſuch ſervice, which muſt be aſſeſſed by part - 
ament. Bur if the king's tenant goes not with the king, then he ſhail pay for his default, eſcuage, 
and ſhall have no eſcuage cf his tenanis. Co. Litt. 72. b. 


[o. If the tenant of the king in ſocage has divers tenants by 
knight ſervice, he ſhall not have upon a voyage-royal eſcuage of 
his tenants, if he does not go in the voyage, or agree with the 
king for it; but he ſhall have it if he goes with the king, or 
agrees with him. Fitz. Nat. 83. (I).] 

[To. 31 E. 1. Rot. Scutagii Memb. 1. Vicecomiti Oxonii, /icet 
ſer vitium dileti & fidelis neftri Roberti de Veer, comitis Oxonii, 


nobis debitum in exercitu noſiro Scotiæ 31, in rotulis mareſcalcie 


noſtre de eodem exercitu non irrotulctur, nee fuerit recognitum ut 
, moris; wolentes tamen ei hac vice gratiam facere ſpecialem, con- 
cefſumus ei ſcutagium, Sc. deo habere facias de dono noftro & 
hoc nullatenus omittas, The like in iiſdem verbis, except de dono 
no/tro, ] | 

[11, He who was with the king, though he holds of the king 
but in one county, yet he ſhall have eſcuage of his tenant in every 
other county of England. 10 E. 1. Rot. pro Scutagio levando, 
Memb. 3.] | | | 

(12. The executors of him who was the king, ſhall have eſcuage. 
Io E. 1. Rot. de Scutagio levando, Memb. 3. ] 8 ; 

[13. So the executors of him who paid a fine for the ſervices 
Ibidem 31 E. 1. Rot. Scutagii Memb. 1.] | 

[ 14. So the executors of a biſhop, qui habwit ſervitium cum rege. 
Ibidem 31 E. 1. Rot. Scutagii Memb. 1, ] 

[15. If eſcuage be granted, and after the meſne grants the ſer- 
vices to another, and then eſcuage is levied of the grantee, he 
may levy this again of the tenants. 1 E. 3. 6. b.] 
\ [16. So if eſcuoge be granted in the time of the anceflor, and le- 
* upon his heir, the heir ſhall have the eſcuage of the tenants. 
1 E. 3. 6. b.)] | | 

I py The king or other who has /cignizry for term of years, or for 
life, or has ſeigniory in ward, or by the temporalties of the biſhop, or 

{ yet he Hall nat have hamage, 
Br. 'Tenures, pl. 103. cites F. N. B. 83, 84. 

18. The lords of whom lands were holden by eſcuage, ſhould 
have it when aſſeſſed; for the lands at firſt came from the 
lords, and it is not intended that they were given by them to 
the tenants, to defend them as well as the king. And the 
lords might diſtrain for it, or have a writ to the ſheriff to levy, 
it for them; but of ſuch tenants as held of the king by cle 

| | 83 | that 


— CTenure. 


that went not to the war, the king ſhould have it. Hawk. 
Co. Litt. 116, 117. 


1 239 ] (RX) Eſcuage. Summons. 


Cr. 19E. 1. R OT: Clauſarum Memb. 7. in dorſo, ſummoni- 
6 tio ſervitii, mandamus vobis in fide & homagis, 
cite nobis tenemini, quad cum equis & armis S tali ſervilis, quod 
nobis debitis, fitis ad nat apud Northamptoniam ad faciendum ſervitium 
verum C. & nemina corum qui ſummonentur C. Edmund» fratri 
regis, Fohanm ballivo archiepiſcopi Eborum, c.) | 
Ia. 5 E. 1. Rot. Scutagii Memb. 8. Breve de ſummonitione, 
guad interfitis cum equis & armis & cum ſervitio veſtro nobis debita 
apud Wigorn tali die, &c. parati nobis cum ex inde proficiſci in ex- 
peditionem neſtram, &c. And ſeveral ſummons to each.) | 
Iz. Rot. Scotix, 5. 6 E. 2. throughout. 8 E. 2. Memb. 10. 
Dorſo ſuper fidelitate.] | | 
[4- See 11 E. 1. Rot. Walliz Memb. 2. in dorſo, and 3 in 
dorſo, the manner of the ſummons. ] | 


4* 
* 


(Y) Eſcuage. Trial. 


ſr. FF it be not inrolled in the roll of the marſhal, that —f * 

a in the army, yet it may be teftified by the king, by a biſbop, 
the chancellor, by the Marrs — 2. of — and there- 

upon he ſhall have his eſcuage of his tenants. 10 E. 1. Rot. pro 

Scutagio levando, Memb. 3.) | 85 

2. 31 E. 1. Rot. Scutagii M. 1. Vicecomiti Oxonii. Licet ſer- 
| vitium dilecti & fidelis noftri Roberti de Veer, comitis Oxon nobis 
4 debitum in exercitu noftro Scotiæ 31, in rotulis mareſcalcie nofire 
de rodem exercitu non irrotuletur nec fuerit recognitum ut oft moris. 
Palentes tamen ei hac vice gratiam facere ſpecialem conceſſimus ci 
ſeutagium, &c. deo habere facias de dono mofiro & hoc nulla 
 Fenus omittas. The like in iiſdem verbis, except de dong noſtro.] 

[3- In the bag of teuures in the Exchequer, there is a roll, of 
which the title is Negotia Adjurnata de Scaccario ad Parliamen- 
tum Regis, apud Karliolum, in octabis Sancti Hilarn, anno 
regni regis Edwardi 35. where Theobaldus de Verdon fuit attachia- 
tus ad reſpondendum quare non venit apud Kartiolum in quindena 

fan#i Fohannis cum ſcrvitio ſus quod regi debuit in exercitu Scotte, 
anne 34, Sc. Et ipſe venit & dicit quod fecit domino regi ſer- 
vitium ſuum quod regi, Sc. & inde wvocat ad warrantum recor- 
dum conflabulariorum & mareſcallorum exercitus regis & datus off 
ei dies de habende ꝛwarrantum ſuum ad parhamentum prediiun. 
And fo in the ſame roll; Rogerus de la Ware attachiatur ad reſpon- 
dendum regi, c. qui venit & dicit quad fecit domino regi ſer- 
witium ſuum in exercitu pradicto, & petit diem de habende war- 
rants ſus, fc. Et ad hoc dies datus eft ad parliamentum prediftum. } 
x ; 5 114. When 


Tenure. .. 240 


4. When the lord diſtrained for eſcuage aſſeſſed by parliament, _— _ 


if the tenant would aver, that he was with the king all the days re- Mia. or 
quired, and the lord averred the contrary, it ſhould be tried by the the king's 
certificate of the marſhal of the king's hoſt, under his ſeal, ſent Po, me 
to the juſtices. Hawk. Co. Litt. 117. 7 


under bis Land and ſeal to ail the tenants that there attended, which was an unconteſted evidence of their 
attending the king in his expedition. When eſcuage was aflefſed upon the tenants in parliament, 


every tenant might have his certificate into the court of Exchequer ; and upon ſuch certificate the barons 
diſcharged him out of the king's rent roll; for ſuch certificate of the marſhal, inrolled in the court 
of Exchequer, was an authority ts the barons to N the pipe· rell of an eſcuage upon ſuch tenant, 


that fo no diftringas iſſued upon ſuch eſcuage. If the king's tenant had not inrolled his certificate, 
then the diſtringas regulariy iſſued ; but the rerant might plead ſuch certificate at the retyrn of the di- 

ringas, and get the diſcharge. But however the diſtringas did originally iſſue, becauſe he had not in. 
rolled his certificate; where it was inrolled, it was never in diſcharge to the ſheriff ; where it was 
pleaded upon the return of the diſtringas, the ſheriff was fined till ſuch certificate produced. Tf any in- 


ferior tenant was diftrained by his landlord for eſcuage, he might replevy ; and if upon ſuch replevin 


he could plead, that he was with the king in the expedition, and ſhew his certificate from the mar- 
thal, the tenant might have a recordari of ſuch plaint before the ſheriff, and thereby bring it before 
the juſtices in eyte; and upon producing ſuch certificate before the juſtices, the juſtices granted a writ 


de returne habendo of ſuch diſtreſs, Gilb. Hiſt. View of the Exch. 24, 25 * [ 23 I ] 


(Y. 2) Frankalmoign. 


t. PR TOR held in franlalmoign and infeoffed J. S. in fee, 

and the lord after the limitation of alſiſe got ſervices, and 
brought ceſſavit for not doing them; and it was ſaid, that the 
feaffee cannot hold by frankalmoign, as the prior held; therefore he 
ſhall hold by the ſervices accroached, 'or by fealty only, or as the 
donor held over, and yet the demandant was barred upon his 
count of ſervices acercached. Br. Tenures, pl. 39. cites 31 E. 3. 
and Fitzh. Ceſſavit, 22. | 

2. In treſpaſs it was in a manner agreed arguendo per Cur, 
that where the lands of the Templers, which were diſſolved, and 
held of the king in frankalmcign, and their lands given by aft 9 

parliament to the hoſpital in fee, to hold by the ſame ſervices as f 
Templers held, theſe words do not make frankalmoign; for frank- 
almoign is not any ſervice, and by ſome it cannot be, becauſe 
frankalmoign cannot be but of the denors. But Brooke ſays, it ſeems 
to him that it may; for though it cannot be but of the donors by 
the common law, yet otheraiſe it may be by the act of parliament, 
which may make a new law varying from the common law, 
Br. Tenures, pl. 5. cites 35 H. 6. 56. 

3. At this day a man cannot give /and to hold in frankalmoign 
to an abbot in fre for by the ſtatute of tenures, he ſhall held of the 
lord paramount, of whom the donor held. Contra before this ſta- 
tute, which is called quia emptores terrarum. Per Littleton. 


Hr. Tenures, pl. 39. cites 12 E. 4. 3, 4. 
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. (Z) Tenure in * Socage. 

tran ole . Ir tenant by efeuage bad made feoffment, before the f. 

. tenant Bet Fr, tenant by eſcuage had made feoffment, before the ftutute, to 
2 3 hold of him by the ſervices of 6d. & ex illis 6d. ſolvi de- 


ervice, as bet ſcutagium tantum, &c. quantum pertinet ad tantam terram. 
Fealty, and This is but + ſocage tenure. 27 Af. 5 2. per Curiam.)] 


certain rent, Ry i 
for all manner of ſervices. And at this d:y every temporal tenure of a common perſon is in ſo- 


"cage; for though, in a ſteict ſenſe, it only Ggnifies that in which the ſervice of the plovgh was origi- 
nally reſerved, yet largely taken it comprehend ail others that have the like effects and incidents; as 
if a roſe, rent, or the doing the duties of an office were originally reſerved ; and at aww every temporal 
texare ef a ſubjeft that was not knight's ſervice, was ſocage. Socagium idem eſt quad ſervitium toc, 
i. e. a plough ; and anciently ſuch tenants ought to come with their ploughs for certain days in the 
year to plough and ſow the lard's demeſnes, or do other works of huſbandry. And afterwards ſuch 
ſervices were 1 changed into annual rent, and yer the name of ſocage remained; ſuch charge mutt be 
before time of memory; for at this day they cannot be changed by releaſe, confirmution, or any other 
& conveyance, fo long as the ſeigniory remains. And in ſome places they ſtill do ſuch ſervices with their 
ploughs to their lords. Hawk. Co. Litt. 232, 133. | 

1 8. p. So that this tenure which at firſt was ſlightly eſteemed of, is now accounted much the ber - 
ter ; for the original labours ate converted into a moderate ſum of money, only the yalue of the yearly 
rent is exacted for relief, and it is obliged neither to Ward or marriage. Cowell's Inſtitutes, lib. 
2 tit. . ſ, 21. ; 1 

+ 8. v. And Brooke ſays, the reaſon ſeems to be inaſmuch as the 6 d. is certain, and therefore it 

cannot be but eſcuage certain, which is ſocage, as appears in Littleton's tenuics. Br. Tenures, pl. 29. 
cites S. C. 


612321 


— nnny . 
Fol. 5:2. Incidents, 


* N 1 2. If at the common law a man had given land in fee, to 
S. C. and hold by knight-ſervice, and had granted to the danee and his 
ſays,thatthe heir, that they ſbould pay ſo much for relief, when it is to be paid 
was that, Fer ward, marriage, and all exafions, the donee ſhould hold by 
becauſe the knight-ſervice, and yet he ſhould not be in ward, though it be 
relief e incident to knight-ſervice, but not inſeparable. 31 AM. 15. du- 
rain, [viz.] bitatur.] | | | 


pro | 
dia marca, that it is ſocage, and not knight-ſervice; for of ſocage, relief ſhall be paid as well within 
age as of full age, & adjornatur quære. 


[3- Ss it is in the ſaid caſe, though it be alſo granted generally, 


that he ſhall not be in ward, nor fhall pay nothing for his marriage. 


19 E. 2. Avowry, 224. By Herle ſaid to be adjudged, though 
it be knight-ſervice.] | : 
Ia. If a man gives by deed to 2 prior and covent land ab/que 


homagio & fidelitate, habendum & tenendum de ſe, & heredibus 
ſuis reddends inde annuatim 1058. tantum pro homagio & jidelitate & 


pro omnibus que de didta terra exigi poterunt, ſaluo tamen ſcutagio 
damini regis quando currit. Though this be knight- ſervice, and 
4 though homage and fealty are incident to knight-ſervice, yet 
he ſhall not avow for them againſt the deed. 19 E. 2. Avow- 


17, 224. 


C5. If a man Hold. 5 fealty, and 12d. rent, and the lord releaſes 


er confirms the eſtate of the tenant, 10 hold by 2d. for all ſervices 


A 8 ww 


ET „ * 8 


5 Tenure, 232 
and demands; this ſhall bar the lord of relief. Kelloway in certi 


temporis, 136. | 
[6. If a man holds land at will, rendering rent, this is not a 
rent-ſervice z for fealty is not incident to it, but it is a rent diſ- 
trainable of common right. Co. Litt. 37. b.] | 
7. If a man olds his land 7o pay a rent to his lord for caſtle __ the 
guard, this tenure is tenure in ſocage; but where the tenant qught g be, 


by himſelf, or by another, to do caſile-guard, tuch tenure zs tenure by If arent be 


, . Ew . A paid for 
knights-ſervice, Litt. ſ. 121 8 
guard, it is clear a ſocage tenure, as it is agreed in LuTTEREL's CASE, according to Littleton's opi- 
nion. But if @ ſum in grois, or othersthing, be w«{untarily paid or given by the tenant, and wolunta- 
rily received by the lord in lieu of cattle- guard, yet the tenure by knights-ſervice remains. Co. Litt. 
87. a. b. 


8. Lands held of a manor in ancient demeſne, ſhall be held by 
no other ſervice than ſocage. F. N. B. 13. (D) and 14 (B). 

9. Every tenure which is not tenure in chivalry, is a tenure in 
ſocage. Co. Litt, 86. a. | 

10. If a man hold by homage, fealty, and eſcuage, viz. by an 
halfpenny, when eſcuage runs at 408. this is a tenure in ſocage, 
and no knights-ſervice, for 2 cauſes ; firſt, it ig ſocage tenure, be- 
cauſe of the certainty; for to the tenure in ſocage certa ſervitia 
do ever belong, ſo as the huſbandman may the rather live in 
quiet. 2dly, Eſcuage is to be paid at every time when it 1s aſſeſſed, 
and here it is not to be paid but when it amounts to 40s. Co. 
Lite $9.3 © | 

11. He that held by eſcuage certain, i. e. to pay his lord a cer- | 233 J 
tain ſum for it, at what rate ſoever the parliament aſſeſſed it, held 
in ſocage. If one ſpeak generally of eſcuage, it thall be intended 
of eſcuage incertain, . becauſe that is the worthieſt ſenſe. Hawk. 
Co. Litt. 116. 

12. The ſervice which is performed by tenants in fee farm, is 
ſocage, in regard fee-farm cannot be where ward and marriage 
are reſerved to the lord by charter. And the ſame is to be un- 
derſtood of tenants in franck bank, CowelFs Inſtitutes, lib. 2. 
tit. 3. I. 26. | | . 


(A. a) Alteration, In what Caſes the Tenure ſhall Se (L. a). 
be changed, and how. 


[i. JF there be lord, meſne, and tenant, and the tenant by his act Br.Tenures, 


[as] by purchaſe, forejudger, and the like, ir party to the l. 97+ eiten 


alteration of the tenure, there he Hall bold as the meſne held before; Ds 3” 


for he comes in loco medii; and on the contrary, where the me/- Dower, 13. 


naity is determined by the act of God, as by eſcheat without heir, and ” —_— 


the like; for there the ſeigniory will merge in the meſnalty, and renant by 


the meſnalty will remain, and the tenant ſhall hold as before, rent; te- 


Brook, Tenures, 97. | | —_ 
” | - purchaſe, 
deſcent, or other lawful means comes to the Jord in fee-fimple 3 the tenure and all things which were inci- 


cent to the tenure, are extin and gone, becauſe the ford cannot hold the land of his own tenant. 


Put though the ſeigniory is cætinct, yet the rent is net gene; if no rent due from the meſne to the lord, 
gs then 


2% „„ 2 


Pre 
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= of » 

then all the rent continues; if any rent, then it continues for the ſurpluſage, 25 rent ſerviee diſtran- 
ble of comman right. But ſo long as the land continues in the bands of the king, the diſtreſs is ſuſ- 
pended, and the remedy is by p-tition. But when the Ag grants it over, then the meine that! diſtrain 


the patentee. Relolved, Jo. 234. Paſch. 7 Car. B. R. Faulker v. Bellingham. 5 


22. [Se] if there be lord, meſne, and tenant, and the tenant 
holds by more ſervices than the meſne, and the meſne is attainted 
of felony, by which the meſnalty e/cheats to the lord, the lord 
ſhall have the ſame ſervices of the tenant as the meſne had of 
him before; for he is now become tenant to the lord, by rea- 
ſon of the meſnalty to which his ſervices were annexed. 1 E. 3.6. 
by Tond.] | 

3. Ss ſhall it be in the caſe aforeſaid, h. the tenant feld by 
lefs fervices of the meſne than the meſne held over, yet he ſhall pay 
but the ſame ſervices which he paid before, for his tenancy is not 
altered; but the meſnalty to which the ſervices are annexed is 

come to the lord paramount. 1 E. 3. 6.] 
D. 359. b. [4. [Se] if lord, meine, and tenant are, and the me/nalty is a 
cg manor, and held of the king in capite, a tenant paravail, who holds 
prom, of the manor by focage tenure, obtains a releaſe of the meſne, now his 
Fol. 513. tenure is] immediate of the king in capite, as the tenure of 
the manor. was, becauſe the meſnalty is extinct by his own con- 
ſent; and volenti non fit injuria. D. 19, 20 El. 359. 1 Da. 
County Palatine, 67.] | 

8. P. a Inſt. Cc. If lord, meſne, and tenant are, and the mee releaſes le 1he 

—_— tenant, the tenant ſhall hold of the lord by the ſame ſervices as 
nant in- the meſne held for the cauſe aforeſaid. 7 E. 4. 12. 22 E. z. 


my the Brook, 'Tenures, 97. Fitzherbert, Dower, 131.] 
meſne ſhall hold by the ſame ſervice as he did before. 2 Inſt. 502. 


12 


— the lord upon the death of the meſne without heir, the tenant ſhall 
3. C. be. hold of the lord by the fame ſervices as he held before. 7 E. 4. 12. 


cauſe the by Needham. Davie's County Palatine, 67. Co. Litt. 99. b. D. 


e zn 30 H. 8. 44. 30. and the ſeigniory is extinct. 10 Aff. 29. ad- 
the meſnal- judged. f 2 E. 4.6. by Danby. 1 E. 3. 6. Brook, Tenures, 91. 
Batch 1 Fitzh. Avowry, 258. | 


See pl. 16. [/. If lord, meſne, and tenant are, and tenant holds in frankal- 
rower e moigne, and meſnaliy eſcheats to the lord upon death of the meſuc 
_ (by eoithaut heir, there the tenant ſhall hold of the lord by the ſame 
ſuch ſer- ſervices as the meſne held; becauſe he cannot hold in frankal- 
Nee, kec.] moigne as he held of the meſue, the lord being a ſtranger to the 
blood. 7 E. 4. 12. (it ſeems he ſhall hold it as near it as may be, 
| that it to ſay) by fealty only.] 
Where C8. If the tenant forejudges the meſne, he ſhall hold of the lord by 
lord, me% the fame ſervices as the meſne held before of the lord; ſor it is his 


” ant 1 
ey 2 he Own act. 22 E. 3. Dower, 131. Brook, Tenures, 97. 10 Aſſ. 29. 
renant frre - | | ; | | 
Judge: the miſne, and is in arrear to the lord, he accepts the ſervices by the bands of the tenant, (as be 
ought,} yer be may diſtrain him, and av.w0 eon Lim fer the ſerwices of the mine; fur it is the folly of 
the tenant to tnc jute tne meine- And the beſt opinion was, tha: the tenant may rebut the lord by 
deed made ts the met fr an inc aa hment of the 1019, ad the meine himſe.f may. Br. Jenures, pl. So. 


Cites 7 E. 3. Fitch. Avodu!y, iq, S. P. For 8 


4 + | 
+ — 1 2 Is. If lord, meſne, and tenant are, and the meſnalty e/cheats 10 


«a% 


53 — 


Fenn. 


er 
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8. p. For the ancient ſeign'ory remains, and the ſtatute wills this. But where lord, meſne, and 
tenant are, and the tenant holds of the meſne by 3 halfpence, and the meſne over of the lord by 4d. 
and the meſne dies without heir, the lord is ſeiſed of the 3 halfpence, and may bring the teof affiſe 
upon diſſeiſin, and recover upon the matter; for the ſeigniory is extinct in the meſnalty, io that he 
ſhall have only the ſervices which the meſne ſhould have had, and not the ſervices Which the meſne paid 
to the lord; quod nota, Br. Tenures, pl. 27. cites 10 All, 29. 


o. If lord, meſne, and tenant are, and the meſnalty comes by 

purchaſe to the lord, the tenant ſhall hold as he held before. Da- 

vie's County Palatine, 67. D. 20 H. 8. 44. 30.] 

Pro. So if the meſualty deſcends to the lord, the tenant ſhall hold 

as he held before. Davie's Reports, 67. D. 30 H. 8. 44. 30.] | 
[11. If lord, 2 meſnes, and tenant are, and the 44% meſnalty de- I there be 


ierd, mejney 


ſcends to the firſt meſne, this firſt meſnalty is extinct, becauſe he neſee aud 


by this comes more near to the tenancy, and yet the firſt meſne e and 


ſhall hold of the lord paramount as he held before. Co. Litt. 99. b.] ee 


| dies without 
b:ir, anda the meſmalty of beats ts the 2d meſne; or if the meſne grants the meſnalty to the meſne, 


the meſnalty which is ncareſt to the tenancy doth drown the more remote meſnaity, and the tenant 


ſhall hold per eadem ſervitia & conſuctudines, as he held before; but the 2d meſne ſhall hid of the 
lord paramount per eadem ſervitia & conſuetudines, as he held before the extinguiſhment of his meſ- 
nalty for the cauſe aforeſaid, 2 Init. 502. 


C12. If bord and tenant are by caſtle- guard, and the lord grants 8 86. 
over the ſeigniory, the caſtle- guard is gone, becauſe the grantee has En 
not the caſtle, Co. Litt. 83. a. and this is not a tenure by caſe, Arg. 


knight-ſervice, as it was before.] — 42 E. 1. 


441. and ſaid there that the alicnee cannot build a new caſtle; for the tenure was to keep the old 


caſtle. 
Service of caftle-guard and ſuit to the mill cannot be ſevered from the caſtle, nor from the manor, 


ſo that grant thereof is void. Br. Teaures, pl. 11. cites 1 Aff. 441. 


(13. If A. Holde of B. as of his manor of D. by fealty and ſuit of 
court, and B. grants over the ſeigniory, the ſuit is gone, becauſe the 
grantee has not the manor. Co. Litt. 83. b.] | 

[14- But if /ord and tenant are by caſtle-guard, and the caſtle be 
«tterly ruinated, yet the tenure remains by knight-ſervice, and this [ 235 J 
goes in benefit of the tenant as to the guard of the caſtle, till it 
be rebuilt, Co. Litt. 83. c.] : 

(15. If the king makes releaſe to bis tenant in capite to hold by a 
penny and not in capite, this is a void releaſe and does not alter the 
teuure; for it is merely incident to the perſon and crown of the 
king. D. 30 H. 8. 45. 35. [36.] | 

16, * 18 E. 1. cap. 1. Forafinuch as purchaſers of lands and * It ĩs ealled 
tenements of the fees of great men and other lords, have many times 7 — 
heretofore entered into their fees, to the prejudice of the lords to minſter 3. 
whom the freeholders of ſuch great men have ſold their lands and —_— ws 
tenements to be holden in fee of their feoffors and not of the chief n EB: 
lord of the fees, whereby 4 2 "lf 24 have on times 40 wy ow” 
their eſcheats, marriages, and ward/hips of lands, and tenemerits be- bolden at 
longing to _—_— which thing ſeemed very hard and extreme unt 2 
those lords, and other great men; and moreover in this caſe manifeſt called Weſt 
difſherit ance : | wm — fl 
called Weſtmi 1 i 1 i . — 
Wemintter, is cates Wetm ater; + ln. 43 OT 
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Before this ſtatute, if tenant by knight ſervice had made feoffment, the feoffee by the law ſhould 
hols as the tenant held over, viz. by knight ſervice, and if the feoffor had after procured a releaſe to 
hold in ſocage, the froffe: ſhould hold in ſocage likewiſe. Per Doderidge J. quod {uit eouceſſum per 
Coke Ch. J. Roll. Rep. 106. in cate cf Spink v. Tenant cites 49 E. z. 

If a nun beto.e this Ratute had made a gift of land to one in fee, to repair @ bridge or to keep ſuch 
a ceſiic, or to marry annually a poor wirgin of S. this had been a tenure, and the donor might have di- 
Kraned and made avowry, 224 15 not x condition; but if a feme gives land to a man to marry her, 
this is a condition in effect, and no tenure, Per Fitzherbert, quod nemo negavit. Br. Tenures, pl. 63. 
cites 24 H. 8. 1 ? 

At the common law, if A. had made feoffment in fee to B. reddend* inde five tenend” de ſe & 


andibu futs per G d. pro emnibus jervitiis & faciendo capitalibus dominis feodi pro predict A. © be. 


redibus furs emnia ſerwitia d:bita, &c. In this caſe by the firft reddend' or tenend the land had been 
hol2en of the feoftor, and all the ſervices due ſhall be done to him: for to de ſervice for à man, is ts do 
11 % bim; gui pro me aliquid tacit, mihi fecifle videtur. 2 Inſt. 501. 


® By the Our lerd the king in his parliament at Weſtminſter after Eaſter, 


co 8 , 5 > 3 5 3 
2 7 0 the 1875 year of his reign, that ic to wit, in the quinzime of Saint 
tenant John Baptiſt, at the inflance of the great men of the realm, granted, 


might bave provided, and ordained, that * from henceforth it ſhall be lawful to 
made a fe- every + freeman to 7 ſell at his own pleaſure, his lands and tenements, 


ment in fee 
of the <wbele or part of them, 
ena, 10 5 ; 
be boiden of the chief lord; but notwithſtanding the lord might, during the life of the ſeoffor, take 
him for his tenant, and avow upon him (in reſpect of the former fealty, ſervice, and privity) albeit 
3 pe gave notice and tendered him all the arrearages, which this ſtatute has altered. 
2 Inſt. 501. 

F i. e. Libere tenenti, to every freeholder, hereby are excl/ud:d, not only nativi, but alſo native te- 


nentes, copybelders, or tenants at will, according to the cuſtom of the manur. 2 Inſt. 501. | 
1 This is not only taken for a ſale, but for any alienation Ly gift, feoffment, fine, or otherwiſe ; but 


ſale was the moſt common aſſurance. 2 Init. 501. 
| Thege- Se that the ferffee ſpall hold the ſame land and tenements of the 
_ 1 $ chief lord of the ſame fee | 


take not away neceſſary incidents, as that the ſeoffee of all, or of part, ſhall give notice, and tender the 
errearages before the lord ſhall be compelled to avow upon him; neither do theſe or the former words 
(de cætero liceat) take away the fine for licence of alienation, &c. of lands holden of the king in 
capite, for that belongs to the king dy the ſaid ſtatute of magna charta, See Magna Charta, 
cap» 32. 2 Init. cor. 

Theſe general words have a tacite exception, viz. unleſs all the [ords mediate and immediate do aſ- 
fer? thereunto for quilibet renunciare poteſt beneficio juris pro ſe introduct'. 2 Inſt. 501. 

$ This is taken tor the next immediate lord, and ſo by degrees upward to every loid paramount; 


nulbeit the act ſpeaks in the finguiar number; and it is to be known, that all the lands and tenements 


in England, are holden either mediate!y or immediately of the king, and therefore he is ſummus dominus 
ſupra omnes. 2 Ink, 501. i 


1 
* on J By fuch ſervices and ** cuſtoms as his feoffor held before. 


bnights ſerwice, and gives the ſame to B. in tail, to hold of him in ſocage; B. makes a FHeſſinent in fees 
the f-offee ſhall not hold of the lord in ſocage, as the feoffor heid, but by knights ſervice, as A. the 
donor held ; for by the feoffment the reverſion in fee holden by knights ſervice, is drawn out of the 
donor, and paſſes to the feotfee, and the ferffee in this caſe cannot hold of the donor; and this caſe is 
not againſt the letter of the law, but within the intent and meaning thereof; for the meaning of rh:s 
law was, that the feofice ſhould hold of the lord, as the feoffor did when the feoffee held of the fame 
lord ; and this act was made for the advantage of the lords; and therefore in conſtrudion tte /effee 
all bold, not a: the fraſſor, but as the donor beld. 2 Inſt. 502. 

Aifo, if the tenant that beldt Ly pricrity make a ſerfſment in fre, the feoff:e ſhall not hold by prio- 
rity ; for this act ſays, per eadem lervitia, by the fame ſervices, and not according to every collateral 


quality. 2 Inſt. 502. 
If the tenant in franka!moign aliens in fee, the ſeſſie ſhall not hold of the lord per eadem ſervitia, 


albeit le be à man i tbe church ; but he fall beld of the lard by fealty orly ; for by the f; it words of 
this act he ſhall hold of the lord, but he cannot hold of the lord per cadem ſervitia, becauſe it is 


again the rarure of the tenure in franka/moign ts hola of any but of the domvr or bis beirs, and general 


Words of an :& ſhall not be taken to work any thing againtt the nature of the thing, or the rule of 
law, b le ſhall hold by tealty only, which was as' free a tenure, and as near to the former as can 
be, and therefore by conſtructiun (cader: ſer vitia } the lame ſervices ſbull be taken as near ihe jeme ſer- 


vice as moy be. 2 Inſt. $02» . 


hawk. 9 Rep. 142. Paich. 10 Jac. in the court of wards in Beaumont's caſe. 


Tenure, 5 _ * a" 


The e ve of C. ſe' ſed of land in right of his archbiſhopric, and held of the king in frankal- 
mhign, after this ſtatute made a feoffment in ſee to J. S. and the dean and chapter cor firmed it. The 
neltion was, if the land ſhal: be held of the king in capite by ſervice of chiyalry or ſocage in ca. 
pite ? It was reſolved upon this ſtatute, that the land ſpall be held of the king in ſccage, and net in ca- 
Pite, and this by reaſon of this ſtatute, for before this ſtatute he ſhould hold of the biſhop, and not other- 
wiſe ; but now this ſtatute provides that it ſhall be lawful to alien his land, but the ffatute is wendere, 
nota hoc, &c. ſo chat the feaffce ſhall bold the land of the chief lard of that fee, by the ſame "lay as his 
feoffor beld before, the which cannot be in this caſe. For he cannot hold of the King in franka:moign, 
nor by the ſervices which the feoffor held by; and therefore he ſhall not hold in capite by the meaning 
of this ſtatute, which ſhall be taken the moſt reaſonably for all parties concerned. 2 And. 211. pl. 30. in 
the court of wards, Rotheram v. Wood. 

A diverſity was taken, when the king grants land, and reſerves no tenure, or when a clauſe is ab Que 
aliqus reddends, there the law creates a tenure, the beſt it can for the King; but when the land paſſes 
from a ſubhfect, and the law, of neceſſity, changes one tenure into anther, it will create one as near the 
freedem , the firſt tinure as may he; as if a biſhop or other man of the church had held land of the 
king in frankalmoign, and at the common law had infeoffed another and his heirs of the ſame land, 
in ſuch caſe the feoffee ſhould hold by fealty only; for this is as near the freedom of the tenure in 
frankaimoign as may be, and ſo it was reſolved in Loxg's cas*. And the reaſon of this diverſity 
is, becauſe in the firſt caſe the land moves from the king, and therefore ſhall be ſubject to ſuch tenure 
as the law will create; but when tenant in frankalmoign infeoffs another, the teoffee is in by a ſubject 
and not by the king. ſo as the king parts with nothing; beſides, in the laſt caſe the law does not create 
any tenure originally as it does in the firſt caſe, but only changes one tenure into another, yiz. frankal- 
moign into fealty only. 9 Rep. 123. a. b. Trin. 7 Jac in the court of wards in Lowe s Cate, — 
Litt. ſ. 139. and Coke's Comment upon it, pag. 93. a. S. P. i 

This act extends to lands holden by fee farm. 2 Inſt. 502. 

e Cuſtom is here taken for ſervices as in the writ de conſuetudinibus & ſervitiis, and net for cuſ- 
toms. 2 Inſt. 502. | 

If the tenancy comes to the meſnalty by aft in law, as by eſcheat or deſcent, the meſne ſhall hold per 
eadem fervitia & conſuetudines, as he held before; for albeit the tenure between the tenant and the 
meſne in theſe caſes be extinct, yet the ſeigniory paramount, which alſo was iſſuing out of the te- 
nancy, remains ftill, 2 Inft. 502. By ; 

The king may licence a man to alien, and te make a tenure at this day, where be is his terant imme- 
diate ; and the ling and the other meſne lords may licence other tenants to allen and make tenure at this 
day. But the lor1s only cannot; for the ſtatute was for the advantage of the king and lords, and the 
* king is not bound thereby; and ſo the king and the lords may diſpenſe with this ſtatute, Br. Te- 
nures, pl. 65. cites F. N. B. fol. 211. 


S. P. That the king is not bound by this ſtatute, becauſe all land muſt be held, and therefore if : 


he ſhall not hold of the king, he will hold of nobody. Roll. Rep. 105. in the caſe of Smith v. War 
ren, alias Magdalen College's cate. | | 


17. If a man had given land before the ſtatute to hold of the f A wan 


chief lord, the feoffee ſhould have held of the chief lord; and if * 227 


| J. 
the lord had releaſed and + confirmed to the tenant to hold in frank- — Cn 


almoign, he ſhould have held in frankalmoign thereby. And fo un 
ſee that tenure may be altered by confirmation. But it ſeems that 222 
it is only a diminiſhing; for he does no ſervices. Br. Tenures, lord con- 
pl. 71. cites 4 E. 3. Fitzh. tit. Meſne, 41. firmed the 


eftate of the 


tenant to hold by 4 d. for all ſervices, it was held that this ſhail not make the tenant to hold by one entire 
tenure where he held by ſ-veral ſervices before. Br. Tenures, pl. 59. cites 2 H. 6. 9. 3. { But 
it ſeems it ſhould be 9 H. 6. 8. b. 9. | 

On confirmation to the tenant the lord cannot reſerve new ſerwices, as hawk for rent, or rent for 


IL 237 } 


18. In affiſe; the king, lord, meſne, and tenant are, the tenant hr. Tenures, 
held of the meſne by ſocage, and the meſne over in chivalry; the 5 e 


tenant gave his land to his daughter with her baron in franl- Thorp Ch. 
marriage rendering 12d. per annum for all ſeruices faluo farinſeco ]- faid, that 


ſervitio, and it was held that the donor cannot have ſervice of when a man 


TK a 25 8 gave land 
chivalry by theſe words (forinfeco ſervitio); the reaſon is, be- before the 


cauſe he himſelf held only in ſocage ; for it appears there, that ſtatute, to 
the foreign ſervice are ſuch ſervices by which the donor holds over. mph 


But per Wilby, they are ſuch ſervices by which the land is held, vices, falva 
8 and 


. 
ser. 
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—_—_ : and the meſne holds over by chivalry, though the tenant holds 
be hall hald only by ſocage; and he adjudged accordingly, which was con- 
by ſervice trary to the opinion of ſeveral, and therefore error was thereof 


of chivalry brought in B. R. And it was ſaid, that this word * { ſalvo is 


if the feot- - 53535 g 
for Da Sufficient to ſave that which is in efſe, which was only ſocage here; 


over by ſer- but it is not ſufficient to reſerve that which is nat in eſſe, as ſervice 
— nf of chivalry here, sf he does not ſay reddends vel faciendo, And per 
—_ os Wilby and Green, that of which the donor is charged over may 
the ſalvo, be reſerved by this word (falvo). And per Wilby, eſcuage cer- 


Se. And tain is ſocage, and eſcuage uncertain is ſervice of chivalry ; and a 


8 man may hold by homage and yet not in chivalry, but in ſocage, 


ther, ren- per Wilby. And the beſt opinion was, that by theſe words 
Geringarofe falvo forinſeco ſervitio, the donor ſhall have only ſuch ſervices 


ds by which he himſelf is charged over, and not ſuch ſervices which 


_ eapitali do- his meſne or other lords paramount is charged for the ſame land; 


= coin _ quod nota. Br. Tenures, pl. 28. cites 26 Aff. 66. | 
tum pro ſeoffatote & heredibus ſuis, that which he ſhall do for him he ſhall do to him, and therefore he 
holds in chivalry. But Mowbray contra, tor the firſt words (for all ſervices) diſcharge him, and the 
laſt words are not ſuſficient to contradict the firſt, And Brooke ſays, the law ſeems to be with him; 
for the deed ſhall be taken more ftrong againſt the ftoffor, and there is no reſervation nor exception of 
eſcuage. Br. 'icnures, pl. 31. cites 31 Aff. 30. | 

S. P. Br. Reſer vation, pi. 33+ cites 31 Aſſ. 30. 


19. Lord and tenant by ſervice of 6 marks, and to find a chaplain 

ever, the lord releaſed by fine in writ of cuſtoms and ſervices 73 
hold by 6 marks, and rendering half a mark for the chaplain, and 
after deviſed the 6 marks and died, and in aſſiſe all was found 
by verdict at large, and the plaintiff recovered. Brooke ſays, 
quod mirum ! that he may change the ſervices, or reſerve rent 
upon fine of releaſe. Br. 'Tenures, pl. 49. cites 26 Aſſ. 37. 

20. In aſſiſe deed was ſhewn by which 25 war given to A. B. 
and his heirs to hold of the feoffor and his heirs by 6d. for all ſer- 
wices, and ex illis ſox denariis ſcutagium folvi debeat quum evenerit 

antum pertinet ad tertiam partem unius acre terre ; and per Seton 

e holds in ſocage by theſe words (6d. for all ſervices). And 
theſe words { /erutagium debet, &c. ) are not words of reſervation, 
as reddendum ſcutagium, nec ſalvo ſcutagio, therefore it is only 
ſocage. Br. 'Tenures, pl. 31. cites 51 Aſſ. 30, | 

21. If a man gives land in tail tenendum libere & quiete, the re- 
mainider over tenendum in forma prædicla, reddend. 25. per annum, 
the firſt eſtate is diſcharged of the' 2s. and not the remainder, 
otherwiſe it ſeems if libere & quicte was not expreſſed before. 
Br. 'Tenures, pl. 92. cites 34 E. 3. & Fitzh. Avowry, 285. 

22. If manor be converted into a priory, yet the tenure remains, 
and the lord may diſ/rain; for alteration fall not prejudice the 


1 238 ] lord. Br. Tenures, pl. 55. cites 42 E. 3. 7. : 
S. FP. Br. 23. If a man holds an acre of land of J. S. by fealty and ſuit a- 


Suit, pe 44* of his manor of Dale, and J. S. is alſo ſeiſed of another manor 


cites Fitzh. pag 
tit. Action called T. and J. S. grants unto the tenant that he ſball do his ſuit 


ſur le Sta- at his manor of T. + this grant ſhall not determine the ſuit at the 
1 * manor of Dale. Perk. ſ. 70. 


7 FED 
F. N. B. tit. Cont. Form. Feoffamenti. : | 3 


Tenure. 


24. And if J. S. in the ſame caſe had granted unto his tenant 


| that he ſhall give unto him 12d. yearly for his ſuit; this grant ſhall 


not determine nor alter the tenure. Perk. f. 70. 
25. If lord and tenant be, and the tenant infeoffs the lord of the 
tenancy upon condition, the lord may grant his ſeigniory, and yet it is 
not determined nor extinguiſhed ; for if the condition be broken, 
and the tenant enters, the ſeigniory is revived. But if before the 
entry of the tenant the lord enferffs a flranger of the tenancy, and then 
the firſt feoffor, that is to ſay, the tenant enters, the ſeigniory is 
not revived but is determined, becauſe that the lord departs with 
the tenancy to his feoffee diſcharged of the ſeigniory. And ſo in 
the ſame caſe the. lord may depart with his ſeigniory by ſuch 
means, &c. Perk. ſ. 89. | 
26, If there be lord and tenant by knights-ſervice, viz. by Ho- 


mage, fealty, and eſcuage, and 12d. rent, and the lord grants the 


rent unto a ſtranger ſaving unto him his ſeigniory, it is a good 
ſaving; but notwithſtanding that, the /ord ſball have the eſcuage, 
and yet it is not but a payment of money if the tenant will, and 


the grantee ſhall have the 12d. rent as a rent ſeck, &c. Perk. 


1. 648. 

27. If before the ſtatute of quia emptores terrarum, there 
had been lord, meſne, and feme tenant, and the meſne and the te- 
nant had intermarried, the ſame ſhould not have altered the lord's 
avowry ; or if the tenant had infeoed the meſne of the tenancy, 
it ſhould not have altered the avowry of the lord, &c. Perk. 
1. 654- £1 | 

28. If lord, 2 jointenants meſne, and tenant had been, and eve 
ef them held of the other by fealty, and 12d. and the tenant had in- 
feajfed one of the joint -meſnes before the ſtatute of quia emptores 
terrarum of the whole tenancy, it ſeems the feoffce ſhall hold one 


moiety of the tenancy of him. who was his joint meſne by fealty, 


and 6d. rent. Perk. f. 655. "4 

29. Sce the form of a fine levied upon a writ of cuſtoms and ſer- 
vices, Where it is recited, that whereas there was a diſpute about 
ca/le-guard and murage, now the lord conceſſit quod iþfi, &c. fint 
guirti de prædictis ſervitiis, ſalvis omnibus alus ſeruitiis ad prædictum 
tenementum pertinentibus. It ſeems that the diſcharge of the mu- 
rage and caſtle- guard, which it may be were not of right due, is 


no diſcharge of the tenure in chivalry. D. 179. b. pl. 46. Paſch. 
2 Eliz. Bruſe v. Bonet. 


.238 


See Pendl. 
116. pl. 149. 

. 8 ſays, 
this was be- 
fore the ſta- 
tute of quia 


emptores, 


and the fine 


was given in 
evidence in 
an iſſue to be 


tried in the manner of a writ de valore matitagli in Suſſex, at the ſuit of the executors of the old duke 


of Norfolk v. Keeds. 


30. If a man has lands which were parcel of the poſſeſſion of a 
chantry, c. and came to the king by the ſtatute of diſolutions, 
and before were held of a common perſon by rent and fealty, or b 


cording to the patent, and not of the ancient lord, or of his heirs 
by the former ſervices, but he ſhall pay the ſame rent, which before 


was rent-ſervice, as rent-charge diſtrainuble of common right only by 


3 Le. 58. pl. 
$5, S. C. 
accordingly. 


o . - p 2 y 4 gy r 
ſervice in chivalry, now the patente of the king ſhall hodd ac- 


pl. 109. 
S. C. and 


reported ia 
the ſame 


ward. 


the former lord and his heirs; and ſo the ſaving in the ſtatute 2 : 


WAS 
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17Elz. S. C. 


accordingly. 
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expounded. And. 45. pl. 115. Mich. 16 & 17 Elis. Stroud's 


caſe. 

31. A writ of diſceit by the lord of the manor in ancient de- 
meſne, upon a fine levied of land there; the defendants pleaded 
that the lord of the manor in the time of E. 2. releaſed to one who was 
tenant of the ſame land by fine de omnibus ſervitiis & conſuetudinibus, 
fatvis ſervitiis infraſcriptis, viz. pro una virgata terre 25s. rent, 
fait of court, and relief And the releaſe was de uno meſſuagio & 
una virgata terre. It was held, that the cuſtom of the ancient 
demeſne was extinct by the releaſe, but that the rent, relief and 
ſuit of court remained as parcel of the ſeigniory by the ſaving, 
And adjudged accordingly. Mo. 143. pl. 285. Mich. 25 & 26 Eliz. 
Griffith v. Clarke. +. 

32. King Edw. 3. was lord, abbot of . meſne, and C. 4vas fe- 
nant. C.. was attainted of treaſon. Office was found. The Ling 
granted the land to H. and his heirs, tenendum de nobis & ſucceſſoribus 
noftris ali capitalibus dominis frodi illius per ſervitia inde prius 
debita, & de jure conſueta. It was argued (among other things), 
that this was now a tenure of the king immediately, and not of 


the meſne, becauſe the words were not per ſervitia (ante prodi- 


tionem), or (ante attincturam) inde prius debita, &c. 


And di- 


vers offices and licences of alienations and other records were 


And Ld. 
Coke cited 
2 caſe, Mich. 
39 & 40 
Eliz. ia the 
Fxchequer 
accordingly; 
becaule the 
lea has re- 
ion only 
to the li- 
Cence or 
pardon; but 
otherwiſe it 


is Where the fron to 


ſhewn to the Court, by which it appeared that the law had been 
ſo taken all along, that the ſaid manor was held of the king in. 
capite. But as to the ſaid offices, licences, and other records, 
the barons ſaid, that ſuce by conſtruction of law upon the ſaid 
letters patents, it appears that there is no immediate tenure of the 
king, noteuithſtanding it has been found otherwiſe in offices, or admitted 
in licences or other records, yet this cannot alter the true tenure 


. which originally appears of record to them as judges; and that 


though conſuetudo fit magnz authoritatis, nunquam tamen præ- 
Judicat veritati. 6 Rep. 5. b. Hill. 40 Eliz. in Scaccario, Sir 
John Mollyns's caſe. 

33. A. ſeiſed in fee of land held of queen Eliz. as of the fee 
of crown- land, whereof ſhe was ſeiſed in fee by admittance, pro- 
cured a licence from her, and ſuffered a common recovery, and 
made a jointure on his wife. A. and the wife died, and the land 
deſcended to B. as couſin and heir of A. B. ſold the land to C. 
who died ſeiſed, and the land deſcended to D. as fon and heir to C. 
This was found by office ; and further, that the ſaid land at C.'s 
deceaſe was held of queen Eliz. and at the inquiſition was held 
of the king now by knight-fervice in capite. Reſolved by Coke 
and Tanfield, that the * ſuing the licence of alienation is no. conclu- 
the party, ſo as to make the lands to be held of the king in 


party is di- capite, becauſe the words of the licence are (quz de nobis tenen- 

ran tur in capite, ut dicitur), but yet that the ſame may be uſed as 

charged | 5 . 3 

with a te. ſome part of evidence for the king to prove ſuch a tenure. An 

o_ as by decreed that the tenure ſhould be taken as a meſne tenure, and 
& ve- . 2 , , 

no » 4d not a tenure in capite. Ley, 16. Mich. 7 Jac. Davifon & Dym- 

For in fuch mock's Calc. | "7 

caſes the 

plea is a concluſion, 34. Two 
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34. Two tenants held of C. by unequal rents. C. gives, grants, 
and confirms, &c. the ſaid rents, ſervices, and ſeigniories to them 2 
and their heirs; this is an exringuiſhment of a moiety of every of 
the tenures, and for the other moiety they hold one of another 
it was ſaid that if the acres and rent had been equal, that then it 
ſhould be etinguiſbed in all; but, as it was, there was a croſs te- 
nure betaveen them as to one moiety, and that ſhall not move as a re- 
leaſe reddendo fingula fingulis. Noy, 113. Goldwell v. Naven- 
den, cites D. 319. 11 H. 7. 12. a. 39 H. 6.2. 49 E. 3. 40. 

35. A. ſeiſed of the manor of W. held in capite, purchaſed a free- 
hold of 7 acres held of the ſame manor in ſocage. Reſolved by the 
Lord Ch. J. Mountague, and Hobart, and Tanfield Ch. B. that 
the 7 acres purchaſed by A. is held of the king in capite by knight- 
ſervice, as the manor of W. is held, and of which the ſaid 7 acres 
were held in ſocage till ſuch purchaſe. Ley, 63. 65, Paſch. 
17 Jac. Mountague's caſe. Þ 


* 
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(B. a) Extinguiſbed. What Act will extinguiſh it. be 


Lr. JF the king purchaſes land which is-held of others, by this all Br-Tenure, 
the ſervices are extinct. 47 E. 3. 21. b. by Finchden.] pl 9+ cites 


: [2. If my tenant infeoffs the king, and retakes ate from the Fol. 514. 


king, my tenure is extinct. Contra, 45 E. 3. 6. he ſhall hold of 


Br. Tenures, 
pl. 56. cites 


S. C. thathe is my tenant in right, and ſhall hold of the king alſo; per Finch. Brooke ſays, quezre 


of his holding of me; for the tenure was once extinct by the poſſeſſion of the king. 


[3+ If the ing has land by forfeiture of treaſon, by this all 
tenures are extinct as well of the king as of others. Co. 6. 
MoLrNs, 5. b.] | | | 

4. If lord, meſne, and tenant are, and the tenant gives the D. 154+ d. 
land in tail, the remainder in fee te the king, if he afſents to Ph 18. 4 & 
the remainder the meſnalty is extinf, becauſe the king can 2 


. : the King 
hold of none; (and the particular eſtate and remainder are all and Queen 


one eſtate in law, and both hold of the lord paramount.) Nabel rch- 


D. 4, 5 Ma. 154. Co. 2. BIN HAM, 92. b.] 
— C 


cited 2 Rep, 92. b. in Bingham's caſe. 
ſeems to be 8. C. Anon. : 


5. If there are lord and tenant in frankalmoigne, and the 
yd releaſes to the tenant all his right, the ſeigniory by this is 
extinct; and therefore quære, how the tenant ſhall bod over 
after, It ſeems as the lord held before the releaſe made. Br. 
Tenures, pl. 74. cites 18 E. 2. and Fitzh. Releaſe, 55. 

6. If a man holds by homage, fealty, rent, and caſile-guard, 
and [the /ord] grants the ſervices, and the tenant attorns, 
the grantee ſhall not have the caftle-guard ; for he has not the 
caſtle. But per Berr. & Spigurnel, he ſhall hare money 
Vol. XX. * for 


Goldb. 149. pl. 73. Hill. 43 Eliz. S. P. A and | 
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for it, as contributory. Quzre inde; for it ſeems, that that 
ſervice is loſt. Br. Tenures, pl. 58. cites 19 E. 2. & 
Fitzh. Aſſiſe, 399. 

7. If lord, meſne, and tenant are, and moſue is attainted of fe- 
bony, the lord ſhall have the ſervices of the tenant which the 
meſne had, and no more; for the ſeigniory is merged in 
the meſnalty; per Cand. but Tond. contra. And per De- 
von. the lord in chivalry may relinquiſh the ward, and di- 
ſtrain for the ſervices, if he will; quod Tond. conceſſit. 
Br. Tenures, pl. 91. cites 1 E. 3. Fitzh. Avowry, 168. 

8. The Erd granted his rent, ſaving to him his ſeigniory, the 

ntee cannot diſtrain; for it is rent-ſeck. Brooke ſays 
and ſo ſee, that by expreſs words fealty may be ſevered from 
rent-ſervice. Br. Tenures, pl. 79. cites 7 E. 3. and Fitzh. 
Avowry, 142. | 

In ſoch 9. In ceſſavit it was agreed, that ſuit is not ſeverable ; ſo 
tame that if 3 tenants held of the lord, and the part of the one comes 


lord cannot 


make con- to the lord, he ſhall not have any part of the ſuit; and the 
rributionto reaſon ſeems to be, inaſmuch as he cannot take the ſuit, and 


the ſuit, nor : - ; AUP 5 7 
= n= be contributory to the ſuit which he himſelf takes. Br. Suit, 


bution, and pl. 1. cites 40 E. 3. 40. 
therefore 
the ſuit ſhall noth e ap Br. Suit, pl. 5. cites 34 Aſſ. 15. | 

So if 3 bold by a borſe, or other intire thing, and the lord recovers twwo parts of the land by ceſſavit, 
there the entire rent is extinct by the recovery; for this is the act of the lord. Br. Tenures, pl. 104. 
cites F. N. B. 209. | | 


10, Confirmation with warranty therein, that an abbot 
ſhall hold /ibere & quietus de gildis, placitis & guerelis, actio- 
224 ] nibus & demandis ab omni ſervitio exactiane ſeculari, &C. de- 
 mandis does not excuſe him of corody; and becauſe it is not 
expreſsly rehearſed in perpetuam eleemoſinam, therefore they 
ſhall do other ſervices; and ſuch grant ſhall not diſcharge 
him from making bridges and cauſeways. Br. Tenures, pl. 6. 

cites 44 E. 3. 24. 
Br, Extia- 11. Where two parcentrs make partition of the manor, ſo 
gvidum-nt, that the one has the demeſnes, and the other the manor, neither 


Pe? of them ſhall have the ſuit; but if the one dies wvithout fue, 


the ſuit was the ſeit it revived. Br. Suit, pl. 3. cites 12 H. 4. 25. 
not exlinct, | 


but only ſuſpended; quod nota» Brooke ſays, quære; for the manor was once defeated, 


12. It was held, that by the unity » ion of the land 
in the lord, all cuſtoms and ſervices uy 9 Paſeo 1 or 
to the lord, are extinct for ever, as heriot-cuflom, ancient 
mene, fine for alienation, or cuſtom to be bedel to the lord, or 
to collect his rents, &c. are extinct. But contra 7 cuſtom, 
auhich runs with the land as gavel-kind, burgh-eng 4 dows- 
ment of the entire lands, & c. for this runs with the Jand, and 
there unity of poſſeſſion in the lord, and after feoffment made 
to another, ſhall not change the cuſtom ; for it runs to a num- 
ter, ard throughout the country or vill, and not ta the lord as a 

| | ſingular 


r 


. by + — 2 . 
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ſingular perſon, as in the other caſes before. Br. Avowry, 
pl. 46. cites 14 H. 4. 2. | 7 

13. If lord and tenant are, and the rd confirms the eflate 
of the tenant reddend” vel ſolvent 1d. pro omnibus fervitns, by 
this the tenure, which was before the confirmation, is deter- 
mined. But if it had been reſervand” wel tenena* by Id. there 
the firſt tenure remains; per Brian Ch. J. But Brooke, makes 
a quzre thereof; for none made any anſwer thereto. Br, 
Tenures, pl. 40. cites 21 H. 4. 62. 73. 

14. If there be Herd, meſue, and tenant, and the lord releaſes 
10 the tenant, &c. the meſnalty is extinct; for he has it only 
in reſpect of the charge which he brings to the, lord, and by 
the releaſe all this is determined. But per - Littleton, tit. 
Rents in his book, if there be «a /urpluſage of rent, the lord 
ſhall have it ; quod nota. Br. Tenures, pl. 48. ' cites 8 H. 
6. 24. ; . 

15. If the ling grants land to J. S. in fee, 1% hold as freely 
as the king is in his crown, yet he {hall hold of the king: and if 
he aliens witheut licence he ſhall make fine; for this is veſted in the 
king by his prerogative, which cannot be extinct by ſuch general 
words. Br. Tenures, pl. 52. cites 14 H. 6. 12. | 

16. If rd and tenant be of 3 acres of land, viz, White-acre, 
and 2. other acres, and the land grants unto the tenant by deed, 
that he will not diſtrain in White-acre fer his rent and ſervices 
this grant ſhall not enure to ſuch intent to determine the ſeig- 
niory in any part, but ſhall enyre by way of covenant ; ſo that if 
the lord diſtrains in White-acre for his fervices, the tenant ſhall 
have an action of covenant. Perk. f. 69. 

17. If Jord and tenant are of 2 acres, and the lord releaſes unto And 8 this 

. . . N Urpotie 
the tenant all the right which he hath in the one acre of the ſame er - 
land, it is a determination of the whole ſeigniory, Perk. ſ. 71. difference 
cites 7 E. 4. 25. 20 H. 6. Exting. 2. N 

: | releafe in 

Fact, and a releaſe in law: for if they purchaſe ene f the acres in fee, Which are holden of him, that 
is no determination but of the rate of the ſervices, which are amm and ,. and he ſhall have the 
whole corporal ſervice. But it the annual ſervices be entire, as @ Þorje, a hawk, &c. then ail the an- 
nual ſervices are gone by the purchaſe. But if one of the acres dejcend unte the lord, then if the annual 
ſervices be entire he ſhall have the entire annual ſervices out of the remnant of the tenancy. But if it 
was ſeverable, as rent, &c. then it ſhall be apportioned according to the rate of the land. Perk. ſ. 71. 
Cites 4 Aſſ. 5. 40 E. 4. 5. 40. 34 Aſſ. 15. 

But if the lord diſſeiſeth the tenant of part of the tenancy, the whole ſeigmiory is ſuſpended; for a 
ſeigniory ſhall not be ſuſpended in part and in «jj: for other farce! to every intent ſimul & ſemel in ore 
perſon, if not in ſpecial caſes; but a ſeigniory may be deter mind in part, and in elle for other part 

ſimul & ſemel, &c, Perk. ſ. 71. cites 19 E. 4. 1. 


18. By ferffment made by the tenant unto one jointenant tmeſne, » [ 242 J 
there is but a moicty of the meſnalty extinct, viz. the moiety, 
which in right does belong unto the feoffee, and no more, &c. 
ſo as for one moiety of the tenancy there are lord, meine, and 
tenant z and for the other moicty of the tenancy lord and tenant. 
Perk. ſ. 655. bf 

19. Reſolved, that the ſeigniory and tenure of bit, or chantery- The faving 
land, is extinct by poſe/fion of the king, by the act of 1 Hd. 6. not- 3 2 
withſtanding che ſaving in 455 act, propter abſurditatem. 9 ſuch mute, 

f : | 2 Or 2 
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242 Tenure: 


2 for the rent-parcel of the tenure, the lord may diſtrain the patentee 


as xg of the Ling and make avowry upon the matter, but not upon 
6. cap. x4. the perſon within his fee and ſeigniory. D. 313. pl. 91. Trin. 
is controlled 14 Eliz. Anon. | 

by the com- | ; 

mon law, which adjudges it void as to the ſervices, and the donor ſhall have the rent as rent-ſeck, di- 
ftrainable of common right ; for it Hong be againſt right and reaſon, that the king ſhould hold of, or 
Ao ſervice to, any of his ſubjects. 8 Rep. 118. b. in Dr. Bonham's caſe, cites D. 313. 14 Elia. and 
ſays, it was fo adjudged, Mich. 16 & 17 Eliz. C. B. in Strowd's caſe. 


20. Abbet, before the diſſolution, Veld of F. S. by fealty and 
rent, and aſter the land came inte the king's hands by the itatnte 
the ſeigniory is but ſuſpended ; and if the king grants the land to 
another, the patentce ſhall hold of the lord as before, and the 
lord ſhall have his rent; but whether as rent-ſervice as before, 
ſome doubted. D. 213. Marg. pl. g1. cites Trin. 23 Eliz. 
C. B. | 
21. B. was lord, and D. was fenant of the manor of M. by 


knight-ſervice. B. held the manor of M. of A. an abbot, as of 


it manor of L. which came to the crown by the fatute of difſolutions. 
Afterwards B. purchaſed the manor of L. of the k:ng, and being 
ſo ſeiſed of both manors of L. and M. died ſeiſed. C. on and 
heir of B. conveyed both manors to truflees to the uſe of himſelf and 
E. his wife fer life, and to the heirs of C. Afterwards C. pur- 
chaſed the tenancy paravaile, and tere enfeoffed J. S. Manwood 
held, that by B.'s purchaſe of L. being alſo feiſed of M. the ſeig- 
niory between the abbot aud B. was extinct, and that D. held of 
the manor of L. which was held over of the king in capite by 
knight ſervice; then when C. enfcoffed the truſtees, and after 
purchaſed the tenancy, now the tenancy became parcel of the 
manors, and was held, as the manors were, of the king in ca- 
pite 3 and when C. enfeoffed J. 8. he held as C. the feoffor held 
it before. Shute held, that before C. purchaſed the tenancy, D. 
held of C. and his wife; and though after the purchaſe of the te- 
nancy by C. the tenancy preſently became part of the manor 
held of the king, yet the ſeigniory is not merely extinct againſt 
the feme: for if C. dies leaving E. then J. S. ſhall hold of E. 
during life, there being no reaſon that the purchaſe of the baron 
ſhould prejudice the wife. But if the uſes had been limited be- 
fore the marriage, then by the purchaſe of the tenancy a moiety 
of the ſeigniory had been extinct, and the baron ſhould hold the 
other moiety of the feme, and when the marriage had taken effect, 
then this part is ſuſpended. And to this Manwood and Clench 


agreed. Sav. 21. pl. 52. Paſch, 24 Eliz. in the Exchequer, 


Hutton's, or Gifford's caſe. 
22. A. held land of B. in M. as of his manor of N. by fealty, 
rent, and ſuit of court of the ſaid manor. B. by deed indented 


and inrolled bargains, and ſells to C. and his heirs all his tene- 


ments, rents, ſervices, and hereditaments in H. The fuit of court 
is — 321 2 And. 5. pl. 3. Mich. 36 & 37 Eliz. Anthony 


23. Where 
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23. Where purchaſe of parcel of the land out of which, &c. 
by the lord ſhall extinguith the ſervices, and what, ſce Heriot 
(H) pl. 2. 
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(B. a. 2) Revived. —— | 

1. 7 E. 4. 5. EN ACTS, That /ands holden of a common perſon See (I) pl. . 

7 by fealty, rent, or other ſervice, coming to the 9 0. i 
| king's hands by attainder of treaſon, and being afterwards granted by 1 
the king to another, ſhall be holden as i ſuch attainder had not been ; # 
: and that every perſon not attainted, his heirs, aſſigns, and ſucceſſors | 
: in the ſame lands, Fc. being in the hands of any other than the king, A 
0 may diſtrain for the rent, as they might have done if the ſaid attaiu- | 1 
; | ders had not been. | x 
2. If lord and tenant are, and the tenant is attainted of treaſon F 
7 by act of parliament, and to forfeit all his lands, and after is par- 1 
i doned and reſtored by another parliament, habendum to him and his 1 
8 heirs, as if no ſuch attainder nor former act had been, now h: 1 
by, ſhall hold of the common perſon as before, and yet at one timz bc: 
* the tenure is extinct by the forfeiture of the land to the king. 4 


Br. Tenures, pl. 70. cites 31 H. 8. 

3. If lands held of the ting are given to the king in tail, the re- 
mainder over, the tenure ſo long as it is in the hands of the king 
is ſuſpended ; but after his death, without iſſue, it ſhall revive. 
D. 102. a. pl. 82. Trin. 1 Mar. the Queen v. Ld. Barkley. 


(C. a) Services. In what Caſes the Services ſhall 
be multiplied, 


5 ] F a copyholder in fee holds by fealty, rent, ſuit of court, Pam. 342» 
and 9 pay a heriot, that is to ſay, optimum animal upon every — 
ſurrender, and after he ſurrenders parcel of the land he ſhall pay a ; 
heriot ; for it cannot be divided, it being entire and a heriot ſer- 
vice, and therefore {hall be multiplied ; for if he ſhall expect till 
all be furrendered, peradventure no heriot ſhall be paid, for then 
he may ſurrender all but a little parcel, and ſo no heriot ſhall be 
paid. Hill. 20 Ja. B. R. between SNAGG AND Fox by Dodd. 
and Chamb. But Houghton'dubitavit.] 
[2. If a man holds by homage, and dies having iſſue divers daugh- 
ters, in this caſe the eldeſt daughter ſhall do homage for her and 
all her other filters. Co. Litt. 67. b.] 
(3. But in the ſaid caſe if the coparceners make partition, then 
every one of them ſhall do homage, becauſe it is not una ſed di- 
verſa hæreditas. Co. Litt. 67. b.] 
L. Se where there are 2 coparceners who hold by homage, ard 
the one enfeoffs J. S. of his part, now J. S. ſhall do homage for his 
part; for it is a partition in 25 of this part. Co. Litt. 67. b.] 


5 >. [S 
Thers ; | | [5+ [9] 
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fc. [So] where there are divers COParceners, who hold by ho- 
mage, and He np does homage | for her and her other fiſters, and 

after the youngej! ee F. S. of ber part; J. S. ſhall do homage 
2 it; 5 for by this the coparcen- Ty 18 deſtroycd. Ds. Litt. 67. b. ] 

(6. If there are /evera/ jeintenants of land wa by homage, 
they ail ſhall do their homage 7aintly, Co. Litt. 67. 

[7. If there are ſeveral tenants in common of fond held by ho- 

mage, every of them thall do homage. Co. Litt. 67. b.) 

[8. If tenant by homage makes Jeu ment 9 of part of tbe land, the 
feofice ſhall hold” by homage. Co. Litt. 67. b.) : 
? 9. In replevin the defendant ſhewed that certain Hand was 
cal freſher keld by fuit of court and other ſervices, &c. and alleged ſcilin, 
. &C. and this deſcended to 2 coparceners who made parlitian, and 
* + the ane of his part infected the plaintiff, and the other of his part 
is due, the inferffed J. N. and for ſuit arrear by 7 years he avowed upon 


. ge the plaintiff, and the avowry good per Cur. quod nota. Now 
ave only 
one ſuit, 
but this is make joint avowry upon ſeveral tenants, but by him aſter ſuch 
where they partition and alienations if the one makes the ſuit, this ſhall diſ- 


age 
fog Charge all the tenancy, and if any of the tenants make the 


Quzre, Z ſuit, the other may plead it, but he may avow upon whom he 


«hey are je- pleaſes ; quod non negatur. Nevertheleſs, quære in this caſe, 
werally in- 


22 then if he ſhall not have ſuit of every of them? But per Skip. and 
it feems as Seton, he ſhall have it only of the one: Quod non negatur, quod 
-- 9 nota bene. And the flatute of Marlebridge, cap. 9- wills, that 
the {erd may Where coparceners hold by ſuit, he who has enitiam partem ſhall 
diftrain make the ſuit, and the others ſhall make contribution to him; 


br rc ” and this is after partition. Quzre before partition. Br. Suit, 
if the ese pl. 4. cites 24 E. 3. 73. | 


males the 


fuit, the others all have thereof adwantege, and fo the lord ſhall have but one ſuit; quod nota, And 


tit. Tenure, 64- and Bar in Fitzb. 211. every on ſhall make ſuit by himſelf. Br. Suit, pl. 4. cites 
24 E. 3. 73s 


10. If a man grants FRED 3 rent fe ſervice, and the tenant 
attorns, this is good, and he ſhall do two fealties if the ſervice 
be fealty only. Br. Grants, pl. 4. cites 9 H. 6. 12. 

Py. Avowe 11. If a man Zlds 3 acres by a hawk, and makes 3 ſeveral feoff- 

75, p- 110. f th 

Hs Cc ments of the 3 zcres, every feoffee ſhall hold by a hawk ; for it 1s 

Br. not feverable. Contra of 3d. rent, or 3s. which is ſeverable. 


Tenuress Br. Tenures, pl. 42. cites 22 E. 4 36. 


11 64. 5. Fs 
cites 29 H. 6» Br. N. C. 29 H. 8. pl. 124. 8. P 


12. If a man makes fegf ment of a mciety of his land, the ſeoffee 


ſhall hold of the lord by the entire ſervices by which the entire 

land was held before; for the ſtatute tenendo pro particula does not 
Bold place here for mciety nor part. Contra of one acre or two 

acres in certain, Contra of a third part, & c. which goes through- 

out the whole. Br. Tenures, pl. 64. cites 29 H. 8. 

13. If there be /rd and tenant of 3 acres of land by homage, 
fealty, ſuit 77 court, 20 cuage, and the rent 2 a horſe FRI 1 = 

ea 


there ſhall be ſeveral avowries. And per Seton a man cannot 
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Tenure. 

feaſt of Eaſter, or by the rent of a hawk or of a roſe, &c. and 
the tenant after the ſtatute ef one man of one acre parcel of 
the tenancy, and another of another acre parcel of the tenancy, in 
this caſe every of them ſhall hold of the lord by homage, fealty, 
and ſuit; but the eſcuage ſhall be apportioned, and the relief, 
when it falls, as a rent ſeverable, ſhall be apportioned, and the 
lord ſhall have but one horſe, or one roſe ; or one hawk of them 
all, not apportionable. Perk. ſ. 684. 

14. All intire ſervices, whether things of profit or pleaſure, as 
ox, &c. or faulcon, dog, &c. ſhall be multiphed by alienation of 
part of the tenancy ; but if the /ord purchaſe parcel before any part 


244 


aliened, all is extinct ; but if after alienation, no more is extindt 


than remained on the parcel purchaſed. 8 Rep. 105. b. 106. 
Hill. 7 Jac. in Talbot's caſe. : 

15. Some perſonal ſervices ſhall be multiphed, and ſome not, as 
homage and fealty is multiplied, and is not extinct by purchaſe 
of part by the lord, and fo of knights ſervice, and ſuch ſervices 
as are pro bono publico & pro defenſione regni; but perſonal private 
ſervices, as to be the lord's butler, carver, &c. or where the te- 
nure is ad convivandum dominum, &c. ſemel in anno, &c. there 
ſhall be no apportionment or multiplication, and purchaſe of par- 
cel by the lord ſhall extinguiſh ſuch private perſonal ſervices ; but 


where ſuch private perſonal ſervices ſhall not be multiplied, the 


lord may diftrain every one for not doing them, though they ſhall 
be done only by one of them. And manual labour, as to cut the 
lord's corn or graſs, &c. which is to be done upon a certain thing, 
ſhall not multiply. 8 Rep. 105. b. Talbot's caſe. 

16. There is a difference between very lord and very tenant, and 
between donor and donee, or the leſſor and leſſee ; for in caſe of very 
lord and very tenant, as well the annual as the caſual intire ſer- 
vices ſhall be multiplied, as appears in BRUERTON's caſe, 6 Rep. 
1. b. 2. a. and in the 8 Rep. 105. in TaLBoT's caſe. But in 
the caſe of donor and donee, or leflor or leſſee, the entire rent re- 
ſerved ſhall not by any diviſion either of the reverſion or of the 


poſſeſſion, by act in law be multiplied. 10 Rep. 107. b. per 


Coke in Lofield's caſe. 
17. If a man makes a gift in tail of 2 acres (one of the acres 
being borough-engliſh land, and the other at common law ) reſery- 


ing a horſe, he ſhall not multiply the horſes, but ſhall pay one 


horſe for which of them he will, but not 2 horſes; per Coke 
Ch. J. 3 Bulſt. 154. Mich. 13 Jac. in cafe of Moody v. Gar- 
nance, 


(C. a. 2) Services abridged. 


41 ] F a man had given land before the ſtatute rendering 3d. pro 


omnibus ſervitiis ſalvo ſcutagio quum currit & abſque homagio 


 & Fdelitate, he ſhould Aot have homage, though it be incident 


to the eſcuage; per Herle, Wilby, Bows, and Mutf. but ſeveral 
e contra, And if lord grants for him and his heirs to the _ 
*& > - | an 


10 Rep. 
108. b. in 
Loſield's 
caſe. 
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245 _ Tenure. 
| and his heirs, that they ſhall never have ward nor marriage, the 
heir ſhall rebutt the lord in aſſiſe by this deed to claim ward; 
quod adjudicatur for law, per Herle. Br. Tenures, pl. 87. 
cites 19 E. 1. and Fitzh. Avowry, 224. 
2. If there be lord and tenant, albeit the /ard confirms the ęſtate, 


which the tenant has in the tenements, yet the ſeigniory remains 


entire to the lord as before. Litt. ſ. 535. 
Pecauſe | 3. If there be lord and tenant, which tenant holds fealty and 
* 205. rent, if the lerd by his deed confirms the eſtate of the tenant 
wg een to held by 12d. or by a penny, or by a halfpenny, in this caſe the 


rape. tenant is diſcharged of all the other ſervices, and ſhall render no- 
nent; but 1 


e baba d thing to the lord but that which is comprized in the ſame confir- 


krd, mſne, mation. Litt. ſ. 538. 

and denant, : 

the lord car not ccrfirm the eſtate of the tenant to hold of him by leſs ſervices; but it is void, becauſe 
there is no privity between them, and a confirmation cannot make ſuch an alteration of tenures. Co. 
Lirt. 305. b. But where there is lord, meſne, and tenant, and the /ord confirms the eftate of the meſne 
to hold by leis ſervices, this is good; for he is tenant in poſſeſſion of the meſnalty, and there is no other 
pe ſie lion. Br. Confirmaticn, pl. 8. cites 14 H. 4. 37. And as theie is requi ed a privity when the 
lord abridges the ſervices of his tenant by confirmation, ſo muſt there be alſo when he abridges them by 
relesſe. And therefore the lord paramount cannot releaſe to the tenant paravail, ſavirg to him part of 
his ſervices ; but the ſaving in that caſe is void. Co. Litt. 305. b. 


As lorg 4. If there be herd, meſne, and tenant, and the tenant is an abbot 
nj vp that holds of the meſne by certain ſervices 2 the which has no 
c-mtinues, it Cauſe to have acquittance againſt his meſne for to bring a writ of 


caunot by meſne, &c. if the meſne confirms the ęſtate of the abbot in the 


het ee "Y land, to held to him and his ſucceſſors in frankalmoigne, &c. this 
non be confirmation 1s good, and the abbot holds of the meſne in frank- 
ary almoigne, becauſe no new ſervice is reſerved ; for all the ſervices 
with any 


new ſervice. pecially ſpecified be extinct, and no rent is reſerved to the meſne, 

Co. Litt. but the abbot ſhall hold the land of him as before the confir- 

305. a. mation; for he that holds in frankalmoigne ought to do no bodily 

L 246 J ſervice; ſo that by /uch confirmation the meſne ſhall not reſerve any 
new ſervice, but that the land ſhall be holden of him as it was 
before; and in this caſe the abbot ſhall have a writ of meſne, 
if he be diſtraincd in his default, by force of the ſaid confir- 
mation, where percaſe he might not have ſuch a writ before. 
Litt. f. 540. 

1 5. A man cannot abridge a + rent- charge or common of paſture by 

larly where, a confi mation; but a rent-ſervice, in reſpect of the privity be- 

a confiuma- teen the lord and the tenant, may be abridged by a confir- 

"tion does 4 : 

2bridge fer- mation. Co. Litt. 305. a. | | 

vices, the e | 

ovght to be privity. Co. Litt. 305. b. | 

+ But a man may ieleaſe pert of bis ent- cbarge or common, &c, Co. Litt. 305. 


6. A tenure may be abridged by a confirmation. Co, Litt. 
305. a. , 
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Fs H E, who holds by petit /erjeanty, ſhall not pay any relief. 
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(D. a) * Relief Mmm" 

| | | Frem the La- 
Li. BEE ORE the time of H. 1. the king and other lords 2% d tin word 

| ro make the heirs of their dead tenants to redeem their * 

land. Janus Anglorum, 79. | | | enc authors 

ay, and give 


this reaſon, guia hæreditas que jacens fuit per anteceſſoris deceſſum, relevatur in manus bæredum, & prep- 
ter factam relevationem facienda erit ab rede quæ dam preftatio, que dicitur relevium. And in Domeſ- 
day it is called relevamentum & relevatio. Co. Litt. 76. a. — See Ld. Coke's Copyholder, 36. . 25. 


[2. But H. 1. abrogated this evil cuſtom, and ordained [that] 
the heirs of the dead tenants of the king, and of other lords, 
relevarent terras de dominis ſuis, non redimerent, Janus Anglo- 


rum, 79. & 116. 70.] 


5 See (E. a 
What. w—_ 
[3. Relief is a profit of the ſeigniory. 17 E. 3. 64. Co. 3. 
Pennant, 66.7] | | 
[4. Relief is not a ſervice, but incident to the ſervice. 4 E. 2 | 
Avowry, 200. by Scrope. Co. 3. Pennant, 66.] Fol. 515. 


2 Inſt. 95. S. P. It is not any ſervice, but a flower of the ſervice, and ſhall go to the executors. 
Cro. J. 28. in the caſe of Mack worth v. Shipward. It is only an improvement of, or an incident to 
the ſervice, Co. Litt. 83. a, . 


5. It was ſaid, that relief is only a thing perſonal. Br. Relief, 
pl. 11. cites 39 H. 6. 33. 2 
6. The paying a relief is a putting the lord in ſeiſin, and an 
acknowledging him for his lord; ſo as of ancient time, and in 
ancient books, relief is called fmplex ſeiſina. 2 Inſt. 134. 

7. Relief on alienation is not properly a relief, though called ſo 
in divers books ; but is properly a fine for alienation. And this 
may be by tenure, by ſpecial reſervation, by cuſtom. Agreed 
per tot. Cur, Jo. 133. Trin. 2 Car. B. R. Hungerford v. Havi- 


land. | 


(E. a) Relief. Of what Tenure or Service it is [ 247 ] 
to be paid, ¶ And what it is, pl. 3. ow much 
to be paid, pl. 2, 3, 4.] 1 


28 E. 1. flatute of wards and reliefs. }] 

[2. He, who holds in /ocage, ſhall not pay any relief, accord- Relief is as 
ing to the proper ſignification of relief. 28 E. 1. flatute of incident as 
wards and reliefs. Ancient Tenures, fol. 3. b. But only ſhall gr nou 
double his rent; for anciently always it was put as a badge of age; quod | 

knight vota bene 
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Br. Te- knight ſervice, ward, marriage, and relicf. Bracton, lib. 2. 
mores, pl fol. 85. b. ſ. 8.) | 

76. cites | 

-13 R. 2. and Fitzh. Avowry, 39. 


The heir in [ 3. But of late time the doubling of the rent by tenant in ſo- 
_ _ cage, that is to fay, the paying of ſo much as his rent 1s by one 
rent; after year over the rent, ir called relief, Litt. 28. ſ. 126. Doctor Stu- 
the death dent, 14. b. 31 Af. 15. Bract. lib. 2. fol. 85. b. 1. 8. it is 


ry i called guædam præſtatio ab herede propier dominium & domini recog- 


ther, in 

name ef nitionem. Ancient Tenures, 3. b. fays, that he ſhall double the 
relief. Br. rent. 13 E. 2. Avowry, 89. 20 E. 3. Avowry, 131. Britton, 
— * fol. 1 78. ſhall give this in acknowledgment of the ſeigniory. Kello- 
Vet. N. B. way, incerti temporis, 136. 

tit. Ra- 


viſhment de Gard; and this appears tit. Socage in the Old Tenures, that the heir in ſocage ſha!l not 
pay relief, but ſhall double his rent in name of relict. | 


. [4- If tenant holds of the lord by fealty, and to pay 105. rent 
feffedbefore every 2 or 3 years, though it be not any annual rent, yet he ſhall 
the ſtatute pay 10. for relief. Co. Litt. 91. | | 
of quia „ | | | 
emptores terrarum, to bold by 12 d. and fealty for all ſervices, actions, and demands ; yet he ſhould pay 
relief; for this is incident to the tenure; per Skrene, ad quod non fuit reſponſum. Br. Reiief, pl. 
10. cites 14 H. 4. 8. Br. Incidents, pl. 22. cites S. C. per Skrene; but Hank. contra, there - 
fore quære inde. 

Where the tenure is by fealty only, there is no relief due; for all other ſervices except fealty are 
ſeverable. Co. Litt. 93. 2. ; a 


, te, oro wbng of ono ter ans gg er ar : * 


Br. Relief, (5. A fee farmer ſhall not pay any relief; for the rent is in- 
= e tended the very value of the land, or the 4th part of it at leaſt. 
S.C.— 45 E. 3. 15. Ancient Tenures, fo. 4. b. becauſe he ought not to 
Ibid. pl. 8. do other thing, but ſo as is contained in the feoftment, Britt. 


Sie. fo. 61. Dubitatur Bracton, lib. 2. fol. 86. ſ. 9.] 


per Finch. But if the annual value be abridged by expreſs reddendo, there the grantee of the fee farm 
all pay relief. Mo. 168. pl. 301. in the caſe of Saffron Walden. ; | 


[6. He who holds in frankalmoigne ſhall not pay any relief. 
Britt. fo. 61.] * 
[7.] [10. Of corporal ſervice, or labour, or work of the tenant, 
no relief is due. Co. Litt. 91. b.] | 
But if the (8.] LI I. As if the tenant in ſocage holds by ſervice of attend- 
e e 4% ing upon his lord at Chriſtmas, he ſhall nat double this corporal ſer- 
aud the vice for relief. Co. Litt. 91. b. It ſeems becauſe it is impoſlible 
feaſt of to do this fervice double, being to be done by his own perſon at 
a projy one and the ſame time.] ; 
ls the relief muſt be 105. becauſe the other cannot be doubled, & fic de fimilibus. Co. Litt. 
91. 4 , | . 


{3 L 248] [o.] {12. But if a man holds in ſocage by ſervice 79 do certain 
| awork-days at the hrd's harveſt, he ſhall double this corporal ſervice 
for his relief, becauſe he particular time of doing it is not preſcribe | 
ed, but only to be done in the harveſt; the which may be done 7 
by his own perion, or may be done by the labour of any other 
| man. 


N. 
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man. Autumn Vacation, 11 Car. So held by Maſter Herbert, 
reader of the Inner-Temple. Contra, Co. Litt. 9. b.] 

[10.] [13. Ss it is when it is 2 plow the Iird's land by certain 
days, or to work abcut a hedge by certain days, or ſuch like.] 
[II.] Aöõbot nor prior ſhall not render relief; for they do not 
come in by deſcent. But becauſe the prior and the covent granted 
by their deed to the lord to hold in chivalry, and to render 100s. for 
relief at every avoidance of the prior, the lord diſirained, and 
avowed for relief, as upon his very tenant, and the avowry awarded 
ood. Brooke ſays, quod miror ! Br.” Tenures, pl. 77. cites 
20 E. 3. and Fitzh. Avowry, 124. | 
[12.] Relief and heriot /ervice are all in one and the ſame, con- 
dition, and the ſame law holds place in all caſes. Per Frowike 
Ch. J. Kelw. 84. pl. 7. Paſch. 21 H. 7. Anon. 


(F. a) Relief. Horte much ſhall be paid. 


[1. HE relief , nights, and all ſuperiors, is the 4th part of 
their revenues. Co. 9. Lowe, 124. b. Co. Litt. 69. a. b. 
Co. 7. Nevill, 33. b.) 
[2. An intire ear/dom ſhall pay fool. for relief. Doct. Stu- 
dent, 14. Co. Litt. 69. a. b. 83. b. Magna Charta, cap. 2. 
Bracton, lib. 2. fo. 84. b. ſ. 2. Co. 7. NeviLl, 33. b. Selden, 
tit, Honor, 232.]. - | 
 _ [3- An intire barony ſhall pay 100 marks for relief. Doctor 
Student, 14. Co. Litt. 69. a. b. 83. b. Co. 7. NeviLl, 33. b. 
Selden, tit. Honor, 232.] 
[A. A marguiſdem, which conſiſts of the revenue of 2 baro- 
nies, which amounts to 800 marks, ſhall pay for relief 200 
marks. Co. 9. Lowe, 124. b. Co. Litt. 69, a. b. 83. Co. 7. Re 
NEvIL, 33. b. Selden, tit. Honor, 232.] — 
[5. A dukedom, which conſiſts of the revenue of 2 earldoms, 
that is to ſay 800 l. a year, ſhall pay 2001. for relief. Co. 9. 
Lows, 124. b. Co. Litt. 69. a. b. 83. b. Co. 7. Nevil, 33. b. 
Selden, tit. Honor, 232. ] | h 
[6. Quære, what relief the king of the Iſle of Man, or Waight, 
ſhall pay. Co. Litt. 83. b. This is not limited by the ſtatute of 


magna charta.J ; 
[7. An intire knight's fee ought to pay 1008s. Doctor Stu- Co. Lite. 


dent, 14. Litt. 24. b. Co. 9. Lows, 124. b. Gervaſius de Til- 76. . 83. 


bury, fol. 63. b. cap. de relevio. Co. Litt. 69. ] 


[8. And, pro rata, according to this value, if it be leſs. Litt. Co. Litt. 
b | 8 76. A. And 
24 Def this relief 
was, as ſome hold, certain by the cotumon law; but the relief of earls and barons were incertain, and 
thereſore were called relevia rationabilia; but the ſtatute of Magna Charta, cap. 2. limits them in 
tcerdin, and mentions alſo a knight's ſee, 
A Man may hold bis land of his lord by the ſervice of 2 knights fees, and then the heir, being 
of full age at the time of the death of his anceſtor, ſhall pay to lord 10 J. for relief, Co. 
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[9- Tenant by knight ſervice, by a cuſtom, may pay for an en- 


tire fee but 2 marks for relief. 40 E. 3. 9. 

[10. Upon the creation of a tenure any ſum may be reſerved, if 
more or leſs than the law appoints. 31 Aſſ. 15. | 

LI I. If a man be created an earl of a county, and that he ſhall 
have the 3d penny of the profits of the county, this is clearly ſuch 
earl as ſhall pay 100l. for relief, within the ſtatute of magna 
charta; for this was the ancient uſe of creation of earls. See 


Selden's Titles of Honor, 131.] 


the value of the land by a year, according to a grand ſerjcanty. 


[x2. [Ss] if a man be created an earl of a county, and that he 


Hall have pro tertio denario ejuſdem comitatus, vel pro nomine ejuſdem 


comitatus 201. or ſuch ſum, this is ſuch earl as ſhall pay 100/. for 
relief, though he has but 207. value, which was the body of his 
county; and the relief is according to the value of 400/. for the 
relief is not paid according to the true value, but according to the dig- 
nity of an earl. See Selden, tit. Honor, 131.] 

(13. [So] if a man be created an earl of a county by letters 
patents, ef ulterius rex concedit to him 201. annuity, ut honorem 
& dignitatem prædictas honorificentius ſupportare valeat, though this 
is not any part of the body of the earldom, but only an annuity 
for the ſupportation of his honour, yet he ſhall pay 1001. for his 
relief as an earl; for of late times the creations of earls have been 
made in this manner. Contra, Litt. 83. b.] 

[14- [Se] if the king creates J. 8. earl of a county, and does 
not grant to him any land or annuity for the ſupportation of it, yet 
he ſhall pay 1001. Ab relief, becauſe the relief 1s not to be paid ac- 
cording to the value of the county, but as earl, Contra, Co, 
Litt. 83. b.)] | 

[15. If the king creates J. S. carl of a vill, or of a place within 
the county, yet he is ſuch an earl as ſhall pay 1001. for relief.] 

' £16. If A. be a feodalear!, that is to ſay, holds his land as an 
earl, and he aliens part of the land which is the body of the earl- 
dom, he ſhall not pay 100l. for a relief for his earldom which re- 
mains ; but his relief ſhall be abated according to the value of the 
land which is aliened. 10 H. 5. in the Exchequer, ex parte Reme- 
moratoris, the which intratur 9 H. 5. Ibidem, this is admitted 
upon the pleading, where the earl of Devon pleaded ſuch plea; 
and it was adjudged no plea, becauſe he does not ſhew what 


perſons had the lands fo aliened, by which the king might have 


remedy againſt them for their reliefs. ] | 
C17. If the king gives land in 5 abſque aliquo inde reddendo, 
this is a knight ſervice in capite, becauſe it is the beſt ſervice ge- 


neral, that is to ſay, eſcuage for defence of the realm; but be- 


cauſe it is not expreſſed in the reſervation by what part of a fee 
he ſhall hold, and the law cannot make it an entire fee, or other 
part of a fee, according to the value, it ſeems that he ſhall pay 


Autumnal Reading, 1635. held ſo by Maſter Herbert, reader of the 
Inner-Temple.] 
[18, Ss 


Esra mm 
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[13. $ it is, if the king gives land, and does not expreſs any te- 
nure, it ſhall be a tenure be knight ſervice in capite; and becauſe Fol. 517. 
it cannot be made certain any way by what part of a knight's fee 
he ſhall hold it, it ſeems he ſhall pay for relief the value of the 
land by a year, having reſemblance to a grand ſerjeanty; for re- 
lief is out of the ſtatute of Magna Charta, c. there being 
no certain knight's fee, and then ought to be reſorted to as was 
be fore the ſaid ſtatute.) 

[19. De ſerjeantizs vero nihil certum exprimitur, quid vel N 
quantum dare debeant hæredes & ideo, juxta voluntatem domino- 


rum dominis ſatisfaciant pro relevio, dum tamen ipſi domini rationem, 


vel menſuram non excedant. Bracton, lib. 2. fol. 84. b. ſ. 7. 
Gervaſe of Tilbury, fol. 63. b. cap. de Relevio de Baronie. For [250 
grand ſerjeanty the value of the land for a year ſhall be paid for | 

relief. 11 H. 4. 72. b. by Cockain, Litt. 35. The value * Br. Re- 


(over the charges and reprizes). gt ol 
| cites S. C. 


per Cokain Ch. B. ad quod non fuit reſponſum.— Br. Tenure, pl. 13. cites 8. C-· accordingly. 


[20. In divers provinces by the feudal law there uſed, the 
rent of a year of the feud ſhall be given to the lord for relief ; 
and in other provinces in other manner relief is given. Contii 
Methodus, 47.7] | | 

[21. By the law of England the tenant (in ſocage) ought 
to double the rent for relief, that is, he ought to pay for re- 
lief /o much as the rent is by the year, and ought to pay his rent 
alſo. 16 H. 7. 4. b. Doctor and Student, 14. b. 28 E. 3. 
Statute of wards and relief. Bracton, lib. 2. fol. 85. b. ſ. 8. 
Litt. fo. 28. f. 126. Though the rent be payable at 4 or 5 terms 


F the year. Kell. incerti temporis, 136. 4 E. 2. Avowry, 200.] 


| [22. Tenant by knight ſervice by a cufom, may pay for an 8. C. *t ple 
entire fee but 2 marks for relief. 40 E. 3. 9.] 15 
23. It was agreed, and not denied, that where a lord avows 
for 1008. relief, where by cuſtom of the country, or other- 
wiſe, he ought to have but 13s. 4d. there, if the lord has 
judgment to have return for 100s. the tenancy ſhall be 
charged with Toos. for relief for ever. Br. Eſtoppel, pl. 25. 
cites 40 E. 3. 9. | 


(G. a) Relief. Who ſhall pay. 


Ct. 77 that ought to be in ward, if he had been within age at If the king's 


the death of his anceftor, ſhall pay relief, if he be of unt in 

full age at his death. 17 E. 3. 64. | | de, b.. 
8 | | | heir of full 

age, the heir ſhall ſue primer ſeifin, and ſhall pay his relief. Contra of heir within age, and in 


ward of the king, and ſues ſivery, he ſhall not pay relief. And the heir in ſocage, tenant of the king 


in chivalry, ſhall pay relief, and thoſe ſhall find ſurety for their relief upon the ſuing out of the primer 
ſeiſin. Br. Relief, pl. 12. cites F. N. B. 254. And ſays, ſee ibidem, 262. That where the tenant 
of the king in chivalry has iſſue two daughters, and dies, the one of full age, the other within age, 


ward quouſque, &c. 
| C2. If 


e 
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the eldeſt ſhall ſue livery for her moiety, and ſhall pay relief for her moiety, and the other ſhall be in 
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See (I. a) 2. If the tenant be diſgiſed, and dies, bis heir of full age, 
PE 7. he ſhall pay relief; for he ought to be in ward if he had been 
within age. 17 E. 3. 64.) | 
3. Two ceparceners ; one dies, her heir of full age; ſhe ſhall 
not pay a relief; for if ſhe ſhould pay any at all, the ſhall 
pay but the moiety, and that ſhe cannot do; for a relief 
cannot be apportioned, for coparceners are but one tenant to 


the lord. 3 Le. 13. pl. 30. Mich. 8 Eliz. C. B. Anon. 


[251 ] (H. a) Who. Ia reſpect of Eflate. 
Br. Re- [I. A Purchaſer ſhall not pay relief, but only he who comes in 


- gf PA by deſcent. ; 40 E 3. 9. 11 H.. 74. b. 17 E. 3. 
If the te- [2. If the tenant at common law had aliened in fee to his 


nam infeeffs elde for and died, the ſon being of full age, he ſhall not pay 
ent by relief; becauſe he was in by purchaſe. Bracton, lib. 2. fol. 85. 

collufien and 17 E. 3. 64.] 
ys 6 fa n [3+ If the tenant enfeoffs his eldeft fon and dies, the ſon being 
of full age, he ſhall pay relief though he be in by purchaſe, 


&, it is 2 
— in becauſe he ought to be in ward, if he had been within age, 
our books, by the ſtatute of Marlborough (and it ſeems relief is within 


— > gg the equity of it, or otherwiſe it cannot be law). 17 E. 3. 63. 


relief either b. 64. 7 E. 3. Relief, 11. Nevertheleſs Fitzherbert ſays, 


by the © credo quod non eſt lex.) 
mon , 

or by the ſtatute of Maribridge, cap. 6. But now the ſtatute of 14 Eliz. cap. 5. has cleared that queſ- 
tion, and that the lord ſhall have relief where the copycyance is made to any perſon by colluſion, &c. 


Co. Litt. 34. a. F 


”- 


DL. If the tenant aliens in fee, and dies before notice of the 
feoffment 1 the lord, his heir of full age, no relief ſhall be 
paid, becauſe the heir is not his tenant; for the privity of 
the avowwry is determined by the death of the alienor, for the 


«I. aA. 


heir ſhall not be in ward. Dubitatur, 17 E. 3. 64.] ; 
—— [s- If a ne pays relief, and after takes baron, and has iſſue 
1 Fol. 518. by him and then f dies, the baron ſhall not pay new relief, 1 
—— — becauſe he does not ſucceed as heir, Bracton, hb. 2. fol. 84. 
b. . J.] 6 | 
See (0 3) Is. 4 man ſhall not pay relief being of full age, but where, , 
pl. 1,—See if he had been within age, he ſhould be in ward, and e converſ?2. 1 
(1. a) pl. 7. 26 H. 8. 6. by Knightley ſaid to be a ground. ] : 
17. A purchaſer ſhall not pay the relief. 26 E. 3. 71. b. 4 
Bracton, lib. 2. fol. 84. b. ſ. 3. But only he who comes in 
by deſcent. Britton, fol. 177. b.] Fs > | 
[8. But, by the cuſlom in Cornwall, the purchaſer ſhall le 
pay it. 14 H. 4. 5. b.] | 1 N Fe 
S. P. But [o. A corporation aggregate ſhall not pay relief, for it is a h 


if the cor- perpetue! corporation. Co. Litt. 70. b.] 

cones over the 'ands te any natural man ard his h̊ irt, now relief, &c. and other incidents thereunto is 

due. And yer t is poſiibility was remota potentia, but the reafon is, ceſſante ratione legis ceſſat — 
| a 


LES 
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and the reaſon of the immunity was in reſpe& of the body politie, which by the conveyance ever ceaſes. 


Co. Litt. 70. b. and ſays, it is the ſame of an abbot and lis ſucceſſors. Ibid, 


[10. An abbot or prior who is in by ſucceſſion ſhall not pay 1 
relief. 20 E. 3. Relief, 8. and Avowry, 124. 30 E. 3. Relief, 9. es. C. 


* 2 H. 4. 2. Becauſe the corporation never dies. 3 E. 3. Every Li 


Relief, 9. Co. Litt. 99.) | is Eaghad 
[11. But by + preſcription they may pay. 3 H. 4. 2. 8 R. 2. ny, and 


Itinzre Cancii, title Relief, 14. Admitted by iſſue. 17 E. 3. 5. tht Les 
. is 

b. Co. Litt. 99. ] | he kings 

capite, and yet the king can have neither wardſhip or relief. Co. Litt. 70. b. 2 Inſt. 7. S. Pm 

And yet the Iucceſſor of a biſhop or abbot may pay relief by preſcription or grant, Co. Litt. 84. a. 

No relief if due upom ſucceſſion unleſs it be by ſpecial reſervation in point of tenure, or by cuſtom 
alſo; agreed per tot. Cur. Jo. 132. Trin. 2 Car. B. R. Hungerford v. Haviland. ; 
S. P. per Thirn. Ch. J. But not by the common law by the tenure, Br. Relief, pl. 9. cites 
3 H. 4. 2.——=Sce the note on pl. 9. 


Cr 2. If a tenant gives the land to his fon and his feme in tail, [ 252 
and dies, by which the reverſſon deſcends upon the ſon, though he 
has the eſtate tail by purchaſe, yet he ſhall pay relief for the re- 
verſion deſcended; 26 E. 3. 71. b. ſaid to be adjudged by all 
the counſel, ] 

[13. But if the tenant aliens in fee upon condition to leaſe to him- Put where 
ſelf for life, the remainder to his ſon in tail, the remainder to his ae, * 
own right heirs, and it is performed, and after he dies, his ſon Father ow + 
ſhall not pay relief for the remainder deſcended, becauſe he has liſe, ile re- 


Try 5 q. mainder to 
the tail by purchaſe. 26 E. 3. 71. b. Dubitatur.] the ett 
ſon in tail, the remainder to the right beirs of the father, and the father died, and after the fon died 


without iſſue, and the youngeſ? ſon entered; he was adjudged to pay relief as heir of his eldeft bro- 


ther, and not to be purchater by the name of the right heir of the father. Br. Eſtoppel, pl. 25. cites 
43 E. 3+ 9. 3 a 8 | 


[14. An heir female ſhall pay relief as well as the heir male, 
Doctor and Student, 14. b.] | 

(15. If land deſcends to an infant it being held in ſocage, he 
ſhall pay relief. Doctor and Student, 14. b.] 

16. Grandfather, father, and ſon, the grandfather held by re- 
lief and died, the father entered and enfe:ffed his ſon and dies ; 
there the /ord may diſtrain the ſon for the relief of his grandfather 
before he accepts him for his tenant, and ſhall make avowr 
for the ſame relief; contra if he firſt accepts the ferffee for his 
tenant ; for upon an alienation the lord is not bound to change 
his avowry before he be ſatisfied of the arrears due before; 


and here the fon is purchaſer, but if he was in as heir and 


not as purchaſer it had been otherwiſe. Br. Relief, pl. 7. cites 
4 E. 3. 22. | | 


17. If a man be ſeiſed of certain lands which is holden in 


ſecage, and makes a feaffment in fee to his own uſe, and dies 


ſeiſed of the uſe, {his heir of the age of 14 years or more,) 
and no will by him declared, the lord ſhall have relief of the 
1 and this by the ſtatute of 19 H. 7. cap. 15. Litt. 
126. | 5 


6 | | 18. Relicf 
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18. Relief is not due to the lord, but only from his very 
tenant in fee ſimple. Per Frowike Ch. J. Kelw. 82. pl. 2. 
Paſch. 21 H. 7. Anon. . 


(. a) Relief. To whom it ſhall be paid. 


577 . Cr. II the ling has the ward/bip of land held by others, 5y 
becauſe the reaſon of his prerogative, yet the heir at full age ſhall 
ding bad bt pay relief t every of the common lords, * 24 E. 3. 24. b. 
22 7 26 H. 8.6. Bracton, lib. 2. fol. 85. ſ. 7. 39 E. 3. tit. Relief, . 
tand: by bis 13 H. 7 15. Co. Litt. 83. b.] 
and Chev upon every deſcent ought to have either wardſhip or relief. 

* S. P. And per Hilliar, the other lords ſhall ſue to the king by petition, and ſhall have their rents 
alſo. Brooke ſays, quære inde ; for it ſeems that their ſeigniories are extint, But ſee now the ſtatute 


thereof, 2 E. 6. 8. Br. Relief, pl. 4. cites S. C. 
S. P. But the king, or this lord who had the ward, ſhall not have relief alſo. But where a man 


Bols of ſeveral common perſons ſeveral lands in chivalry, and the one has the wvard woithin age by priority, 
and the others Bade the ward of the land beld of them, the e none thall have relief ; for every lord has 
the ward of land held of him. Br. Relief, pl. 13. cites Vet. N. B. tit. Raviſhment de Gard. 


. See the note [2, If an infant be in ward 10 7 S. his guardian in chivalry, 
be ſpall not pay relief to him at his full age.) 
[253] [(3- With this accords the /aw of Scotland. Skene, Regiam 
Majeſtatem, 68. | 
LA. If there be lord, meſue, and tenant, and the tenant aliens, 
the meſne ſhall not have the relief. 14 H. 4. 5. b.] | 
Mo. 160.in [y. But by the cuftom in Glouceſter, the lord ſhall have the re- 
ne upon ahenation of the tenant. 14 H. 4. 5. b.] | 
Walden. [6. If the tenant dies, his heir within age, and the lord watves 
the ward, and takes him to his ſeigniory, in this caſe the lord 
ſhall not have relief at his full age, becauſe he might have 
had the ward of the body and land. Co. Litt. 83. b.] | 
See (O. a) [7. If the tenant be diſſeiſed, and the diſſeiſor dies ſeiſed, and 
** after the tenant dies, his heir within age, and after at full age 
he recovers the land of the heir of the diſſeiſor, he ſhall pay 
relief; becauſe he could not be in ward + till the recovery, 
* becauſe of the deſcent to the heir of the diſſeiſor. Co. 
— Litt. 83. b.] | 
And though 8 7 
in this caſe the tenant held two manors, and died ſe ſed of one, and the lord ſeiſed the 


body and lands of that manor, yet after recovery of the other manor by the heir at full age, the heir 
ſhould pay relief for that manor ; and fo the ſame lord of the heir of the ſame tenant ſhall have both 


- wardſhip during his minority, and relief at his full age. Co. Litt. 83. b. 


8. Tenant for life ſhould have relief, &c. 2 Inſt. 234. 


9. Relief is not any ſervice, but a flower of the ſervice, and 


ſhall go to the executor. Arg. Cro. J. 28. pl. 4. Paſch. 2 Jac. 
B. R. in caſe of Mackworth v. Shipward. | 


. Tenure, 


| (K. a) Relief. What Thing ſhall be paid. 
1 [ Disjuntt ve. ] | 
LI. IF tenant in ſocage holds to pay a po of gilt ſpurs, or 


5. itt money, at the feaft of Eaſter, it is in the electian 
of the tenarit to pay which of them he will for relief; but 


if he does not pay when he ought, the lord may diſtrain for 


which of them he pleaſe. Co. Litt. go. upon ſ. 126.7] 

2. [But] if the tenant in ſocage be 7o attend upon his lord 
at Chriſtmaſi, or to pay 10s. there the relief ought to be 105. 
becauſe the other cannot be doubled. Co. Litt. 91. upon 
. 126.] 


(L. a) Relief. At what Time it ſhall be paid. 


2 JE tenant, in ſocage dies, his heir within age, he ſhall pay 
relief immediately, as well as if he had been of full age. 
31 Aſſ. 15. by Tank.] | ROS | 
[2. But if tenant by Inight ſervice dies, his heirs within age, 
he ſhall not pay relief before full age. 31 AM. 15. Admitted. | 
[3. After the death of the tenant in /ocage, relief is due 


263 


Br. Te- 

nures, pl. 
JO. Cires 
S. C. 


inimediately of what age ſoever the heir be, though he be 


not paſt the age of 14, becauſe ſuch lord cannot have the 
ward of the body, nor of the land of the heir. Litt. ſ. 127. 
Co. Litt. 91. where it is ſaid that the ſaid words in Litt. (ſo 
that he be paſt the age of 14 years) are not any part of Lit- 
tleton, but added after thereto.] Bn. | 

[4- If the tenant iu ſocage dies before the rent-day, yet the 
heir ought to pay the relief pre/ently before the rent-day comes. 
16 H. 5. 4. b. Littleton, ſ. 127. ] -_ 

LC. Properly this ought to be paid before the homage or any other 


ſervice ſhall be received. 17 E. 3. 64-] 


[6. After receipt of homage, a man ſhall not avez for relief. 
15 E. 3. Relief, 5. 16 E. 3. Relief, 10.) 

[7 . If the tenant in ſecage holds by fealty and 105. or @ pair of 
gilt ſpurs, if the heir be not /o /oon as conveniently he may, all 
circumſtances conſidered, after the death of his anceſtor ready 
upon the land to pay his relief, the lord may diſtrain for which of 
them he will; for upon default of the tenant, the election is given 
to the lord. Co. Litt. 91. ] | | 

[8. If the tenant in ſocage holds by a buſhel of wheat, he 
ought to pay it for relief preſently after the death of his anceſtor, 


and the lord is not bound to tarry till harveſt ; for this is to be 


had at all times of the year. Co. Litt. 91. b. 92.] 

[9. But if the tenant holds by a Foe, or a buſhel of roſes to be 
paid at Midſummer, he is not bound to pay it for relief after the 
death of his anceſtor till the time of the year comes for the 
growth of them; for the law does not compel him to do impoſ- 


Vol. XX. ſible 


[254] 


See (M. a} 
pl. 1. 
Pl. 1. 
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ſible things, nor to preſerve them by art to other time than na- 


ture has ordained them. Co. Litt. 92.] 
10. But if tenant holds 1 pay certain ſaffron, he ought to pay 


Fol. 520. it for relief preſently after the death of his anceſtor, before the 


£255] 


time of growth, becauſe it may naturally be preſerved as well as 


corn, and it is to be had at all times of the year. Co. Litt. 92.] 
11. It was held by Frowike and Kingſmil for clear law, that if 


I make a /eafſe for life, the remainder over in fee, and after the 
fenant for life dies, yet the lord after his death ball not have re- 
lief, notwithſtanding that his tenant be changed; but if he in re- 
mainder dies living the tenant for life, now by his death the right 


of a relief accrues to the lord, but it is nat leviable during the life 


of tenant for life, becauſe he is always tenant to his avowry, 
ut immediately after the death of the tenant for life the lord 
may diſtrain for relief due by the death of him in the remainder. 
Keilw. 83. b. pl. 7. Paſch. 21 H. 7. Anon. 

12. If lord and tenant are, and the tenant gives the land in 
tail, che remainder over in fee, and he in the remainder dies, and 


after the tenant in tail dies without heir of his body, quære if the 


lord ſhall have relief by reaſon of the death of him in the re- 

mainder, as well as if this remainder had been dependent upon a 

leaſe for term of life ? It ſeems he ſhall not. Keilw. 84. a. 

* 7. Anon. And fays, fee like matter 11 H. 4. pl. 154. Scire 
acĩas. | | 


(M. a) Relief. 7Vhat ſhall be a Bar of Relief. 


Cr. 1 F the lord accepts homage of his tenant, he ſhall not have 


relief of himſelf after. 3 E. 2. Avowry, 190.] | 

2. A man gave in tail pro hamagis & ſervitio the donee reddend. 
Gd. pro omnibus ſervitiis. Et per judicium Cur. By this the 
donee ſhall be diſcharged of homage and of relief ; but the re- 
porter ſays it is not law. Br. Tenures, pl. 76. cites 13 R. 2. 
and Fitzh. tit. Avowry, 89.—But Brook ſays, ſee ibidem, gg. 


Anno 19 E. 3. A man gave land fenendim by 105. pro ommbus 


ſervitiit, exactionibus, conſuetud & demand and yet the tenant 
was compelled to pay relief; for this is incident as well to chivalry 


as to focage ; quod nota bene. Br. Tenures, pl. 76. 


3. It was ſaid, that anno 18 E. 3. a man avowed for relief 
upon the heir in ſacage for double the rent, the heir pleaded feoff- 
ment to hold by fealty and 10s. pro omnibus ſervitiis S demandis, 


and yet judgment was againſt the heir, and that this ſhould not 


diſcharge the relief; for it is not due nor in eſſe till the anceſtor 
dies, and therefore was not in eſſe to be releaſed. Br. Relief, 


pl. 6. cites 5 E. 4. 42. 
4. Alienation of the laud by the heir, and acceptance of the 


rent due after, is no bar to the lord of his relief due on death 
of the anceſtor. 2 And. 178, Mich. 43 & 44 Eliz, Parkham 


o 


v. Norton. 
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(N. a) Relief. Remedy for Recovery thereof, 
Actions, &c. and Pleadings. 


*e JE was ſaid, that relief is only a thing perſonal, and yet 


| 1 where there are lord, meſne, and tenant, and the tenant 

. is diſtraine by the lord for the relief of the meſne, he ſhall have 

; writ of meſne againſt the meſne to diſcharge him thereof. Br. 

Relief, pl. 11. cites 39 H. 6. 31. 8 

. 2. And, per Rolf, 7 H. 6. 13. if the relief be due to the » All the 

p lord, he hall * ſnot] have action of delt thereof; but if he dies, editions of 

his || executors ſhall have thereof action of debt againſt the te- — 

| nant z quod non negatur. Br. Relief, pl. 11. by leaving 
out tae 


word (not). For the Year-book is expreſe, that the lord ſhall not have writ of debt thereof, becauſe 
it is parcel of his ſeigniory, which is a franktenement in him. 7 H. 6. 13. pl. $4. 
I | The lord may + difſtiain, but he cannot have debt for it; but hisexecutor or adminiſtrator may have 
—_ debt, but f cannot diftrain for it. Co. Litt. 83. a. b.— Co. Litt. 162. b. S. P. becauſe it is no 
L rent, but a caſual improvement. | 


4 Rep. 49. b. cites 7 H. 6. 13. 22 Af. pl. 52. + 

- | Arg. D. 140. pl. 37. 3 

2 | 2 Le. 179. Trin. 30 Eliz. B. R. in Lond Nog TH's CASE, ſome were of opinion, that debt lies for iq 

relief; for there is a contract by fealty. —— And 2 Roll. Rep. 371. Doderidge J. held clearly, that i 

1 debt lies for relief by the lord himſelf; and that ſo are all the books in the time of E. 1. throughout if 
Ee | the law almoft, and cites Fitzh. tit. Diſtreſs, in time of E. 1. And the reaſon is, becauſe it is not 


a ſervice, but a caſual profit and duty, by reaſon of the ſervice, though it be in the realty. 

[| S. b. per Hot Ch. J. Show. 36. Trin. 1 W. & M. incaſe of S\HUuTTLEWORTH v. GARRET 
becauſe they have no other remedy. They may have debt for it by the common law. Co. Litt. 
162. b. : 


3. And Brooke ſays, ſee 32 H. 8. Ro. 528. in C. B. debt 
was brought by executors of the lord, of relief due to the te- 
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e ſtator. And the defendant pleaded in bar, and traverſed the te- 

7 nure, and ſo to iſſue; and therefore it ſeems clearly, that debt 4 
2 lies for the executors, Br. Relief, pl. 11. „ = 
4 4. The ſtatute of 32 H. 8. of avowries, extends only to rent i 
| ſuit, or ſervice, ſo as relief is not within the purvieu of the 4 
a law, becauſe it is no ſervice, but a duty, by reaſon of the te- 2 
3 nure or ſervice. 2 Inſt. 95. | = 
ud 5. A. the grandfather died ſeiſed, leaving B. his ſon (the Oro. 3 i | 
pt father of C. the defendant) at age. B. made C. his executor, ae, "4g 4 
" and died. O. 8. as executor of an executor, brought debt Elz. B. R. if 
et againſt C. for relief. It was agreed by the court, 1ſt, That an Lord St. 1 
* executor may have an action of debt for relief by the common E. 'q 
l law, without fealty 32 H. 8. and that ſein 45 the ſervices need S. C. ad ix 
4 not be alleged, when the executor brings 5 debt for relief: otherwiſe _—_— {1 
ow when the party himſelf avows. 2d, That debt may be brought for it 5\ 256 1 il 
f in a foreign county, and the defendant cannot plzad nihil debet 25 il 
2 for relief is made certain by the ſtatute of Magna Charta, cap. 2. 4 
3dly, That debt well lies againſt an executor for relief; the teffator | 
1 could not wage his law for that, becauſe it is certain, and a real 

* duty. Alſo in the caſe of relief, there was a real contract in the 


creation of the tenure. Poph. ſaid, that in debt, for relief, the 
plaintiſ ought to ſhew the tenure in ſpecial, and by what part of a 
| U 2 knight's 


256- Tenure. 


knight's fee the tenure is, that the Court may judge what is due 
for relief. And judgment was given for the lord St. John, and 
after error was brought; but the judgment was affirmed. 
Noy, 43. Oliver St. John v. Bawdrip. | 
Per Whit- . If relief be due by tenure, then diſtreſt is incident; but if 
lack J. Ey cu/iom, no diſtreſs lies, unleſs eſpecial cuſtom warrants it. 


4 = Jo. 133. Trin. 2 Car. B. R. Hungerford and Haviland - 
Lt. 130. Cites 11 Rep. 44. Bullen v. Godfrey. 

per Whit- f , 

lock J. S. P. 


(O. a) Tenures taken away. 


Afr. Meder 1. 12 Car. 2. ENACTS, That all tenures by knights ſervice 
— 1g cap. 24. / I. of the king, or of any other perſon, and by 
Exchequer, #nights ſervice in capite, and by ſocage in capite of the king, and 
p+ 432» 433- the fruits thereof, ſhall be taken away. And all tenures of any 
makes the : 0 
honours, manors, lands, tenements, or hereditaments, held either 


fotlowi | 
1 of the king or of any other perſon, ſhall be turned in free and 


on this ſta- common focage. | 
tute. He 
ſays, it is wonderful to ſee how much the notion of tenancy in capite, which is in itſelf plain and ſim- 


ple, has been obſcured and perplexed by writers within the memory of man. There have been eager 
diſputes about the tenants in capite. By what I have read of the controverſy, I cannot perceive. that 
3t was ever agreed among the diſputants, what tenancy in capite was; or that they had a diſtin no- 
tion of it. There is one thing here to be remembered, which may juſtly ſeem range. I muſt ſpeak 
of it with great ſubmiſſion. It was intended, by the above ſtatute, to take away and aboliſh tenure by 
knight-ſervice, whether of a king or of 2 ſubje&, with the fruits and appendages thereof, viz. ward- 
ſhip, marr age, relief, eſcuage, &c. and to take away wardihip, marriage, relief, eſcuage, and other 
teodal profits or ſervice incident either to tenure by barony, or by ſerjeanty. But there are ſome 
clauſes in that ſtatute relating to tenures, which, if I do not miſtake, are worded in terms ſo complex 
and indiftin, that, like 2 two-edged ſword, they cut both ways. In general, as to the nature of te- 
nancy in capite, one may preſume to fay, it has not been ſufficiently cleared by the common lawyers, or even 
the antiquaries of ovr nation. Sir Edward Coke has no luck in the explication he gives of it in his firſt 
Inſt. p. 108. a. Nor is his opinion in the cafe needful to be recited here. Mr. Selden ſpeaks as if he 
ibought a barin and a tenant in capit? ava: all ene. (Not. & Sp-cil. & Eadm. p. * 868 & tit. Hon. 
p- 575.) And Sir Henry Spelman ſays, that in the time of king Hen. 2. every tenure in capite vas ac- 
ecunted a tenure by barony, (Oloſſar. ad vocem Baro. p. 73. col. 2.) In this caſe, both Mr. Selden 
and Sir H. Spelman, although in part they are not far from the truth, have fallen ſhort of giving a clear 
and juſt explication. I think it may be rightly ſaid, that in the ancient times (ſuppoſe about tbe time of 
king Hen. the 2d) of the trnants holding of the king in capite, were real or reputed barons ; not barely 
becauſe they held of the king in capite, but partly for that reaſon, and chiefly becauſe they beld of him 
large ſe griories. And there was, as I take it, fo great a likeneſs between a baron and one of the king's 
tenants in capite, who held a large ſeigniory, that in the reign of king H. 2. they mad: little or no differ 

ence between them. There was alſo another thing which mare tenancy by barony, and tenancy of the 
king in capite, by Knight-ſervice, fo like the one to the other; and that was the indererm'ned quantity 
or number of _ fees neceſſary to compoſe a barony, For whereas ſc:-r- baronies or honours were ex- 
ceffewe large, contiſting of a very great number ot fees; others again were {+ ſmall, that by the quantity of 
them, or number of the fees whereof they conſiſted, they could not be known tobe baronies, In ſome, 
every baron, properly ſo called, was a tenant in capite; but every tenant in capite was rot, by reaſon of 
his tenure in capite, a baron, or reputed baron. From the reign of king Henry 3. downwards to the 
ſucceeding times, the tenants in capite became very numerous; ſo that it ſometimes happened that a man 
was the king's tenant in capite of a half, or aquarter, or a 1oth part of a knight's fee, which ſmall te- 
nancies in capite were far different from baronies. Again, if a man Held of the king in capite by ſome 
ether tenure than barery or chivalry, ſuch perſon, although he was a tenant in capite, was by no means 
a baron. Men ſeem to have been led into their contuſed way of ſpeaking upon this ſubject, by ſuppoſing 
tenure in capite to have been a diſtin kind of tenure, in like manner as tenure by knight's ſervice, 
ſocage, and f others were, which ſuppoſition is fallacious and untrue. For tenure in capite 4vas ſo far 
es being a diftin#t fort of tenure by it/elf,, that it might be predicated of the ſeveral cther temures, that is 
to fay, a man might hol! of the king in capite, either by ny or by knight ſervice, or by ſerjeanty, 
or by ſocage, or by fee farm. And f it be ſaid that a man held of the king in capite, wwithout mentionin 


 exprefidy by wwhat ſerwice, it js te be under/iced, that he beld of the king immediately, in oppoſition to bis 
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holding immediately of another; and that phraſe was uſed in ſuch caſe, when the ſervice was not in que- 
ſtion, but the tenure only, to wit, whether it was mediate or immediate, But the fallacious ſuppoſition 
above-mentioned had entered into the minds of men long before the reign of king Charles 2d, For 
example: Queen Elizabeth by her letters patent, dated at Weſtminſter the 19th of November, in the 42d 
year of her reign, granted to RicHaro RYVES AND Joan BurGEs, gentlemen, the manor or lord 
ſhip of Borſcombe in Wiltſhire, and divers other lands in fee-fimple; the tenure was relerved in theſe 
words: Tenendum de nobis, bæredibus & ſucceſſiribus neſtris, ut de manerio neftro de Eaft-Greenwich, in 
comitatu noſtro Kancia, per fidelitatem tantum in libero communi ſocagio, & non in capite, ne: per ſervitium 
militare, pro omnibus aliis redditibus, ſervitiis, &c. (To be heid of us, our heirs and ſucceilors, as of our 
manor of Eaſt-Greenwich, in the county of Kent, by fealty only, in free and common ſocage, and 
not in capite, nor by military ſervice, for all other rents and ſervices.) Ex. 8. parte orig. 42 Eliz. 
Rot. 1. The ſame queen, by letters patent, dated the 14th day of March, in the ſame 42d year, 
granted to Sir John Spencer, in fee-fimple, the cite of the priory of Tortington in Suſſex, &c. Te- 
nendum de nobis, &c. in the ſame words as above in the grant to Ryves. Ib. Rot. 10. And many 
other letters patent, made in the reign of that queen, and afterwards, are of the ſame tenure ; whereas 


the latter words (& non in capite) are (with great ſubmiſſion} repugnant to the former, tenendum de no- 


bis. And therefore the tenure (if any) reſerved to the crown by thoſe patents, was in truth, tenure in ca- 
Dr. Brady, in his Gloſſary, verbo Tenentes in capite de rege, ſays, that beſides the te- 
nants in capite by military ſervice, and ſuch as were bound to military ſervice in and by their tenure in 
ſerjeanty, there were ſmall tenants in capite by petit ſerjeanty, 

* Miſprinted for 168. 


For more of Tenute in general, ſee Avowry, Diſtreſs, 
Guardian, Melne, Prerogative, and other proper titles. 


(A) Term-Time, 


1. 4s UM PSIT, &c. and declared of a promiſe made 5 

June, to pay money in Trinity term next enſuing, and 
averred, that the next Trinity term after the ſaid promiſe began 
the 7 June, 30 liz. and ended on the 26 day of the fame 
month, and that the defendant had not paid. Defendant 


Le. 210. 

Pl. 295. 

K. QC lays, 
that Ander. 
ſon was of 
Opinion the- 


the plaintiff 


pleaded non-aſſumpſit. The plaintiff had a verdict. It was muſt wait 
moved in arreſt of judgment, that the efſoign-day of the ſaid Tri- 2 


nity term was the 3 of June, 30 liz. and fo the term in which 
the promiſe is to be performed muſt be Trinity Term in 31 Eliz. 
and ſo the action is brought too ſoon. But ſome of the Court 
held, that the plaintiff ought to have judgment; for according 
to common intent, it is not term until full term; and therefore, 


when the promiſe zuas made between the efſoign-day and the common 


day of appearance in court, the common people look upon the 
term to be when the judges fit in court; but others e contra. 
But however they gave judgment for the plaintiff; for 3 judges 
held, that when the defendant pleaded non-aſſumpſit, he had 
agreed, that there was ſuch a term as the plaintiff had alleged, 
though, in truth, it commenced before the promiſe z for the 

U 3  _ defendant 


the promiſe 
a year lone 
ger, but 
that the 
other 3 J. 
held ſtron g- 
ly the cou 
trary, by 
realon of 
the common 
intenament, 
al. d that fo 
it is uſually 
ſet down in 
the alma- 
nack ; and 
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fays, that defendant fbould have ſet it forth in his plea, er have given evi- 
— fo of the truth of this matter to the , which not having 


judgment f 
was given done, the Court is not bound to inquire the truth thereof, any 


nes wee farther than any other * matter in fact not appearing to them. 
but does not And. 240. pl. 256. Paſch, 32 Eliz. Biſhop v. Harecourt, 


mention the | 
particular reaſon of ſuch judgment. Cro. E. 2 10. pl. 6. S. C. and that the other 3 juftices held con · 
tra to Anderſon, beczule the plaintiff had expreſsly alieged, that the term began 7 June, and the defen- 
dant had no denied it, and the court ex officio ate not to ſearch the rolls of the court, &c. but admitting 
they ought ſo to do, and though in law the eſſoign-day is the firſt day of the term, and its may be re- 
turned then, yet in common ſpeech that is the firit day when the court fits; and Anderſon ayainſt his 
own opinion gave judgment for the plaintiff. 5 Rep. 37. a. S. C. but S. P. does not appear. 

®[ 258] | | | 

S. P. 2. The + whole term is but as one day, and all the judgments 


Godb. od » 
caſe of Har. in B. R. are entered as upon the 1ſt day of the term. Per Cur. 


l-y V. Rey- 3 Bulſt. 1 14. Mich. 13 Jac. Anon. 

S. P. 5 Rep. 74. in Wymark's caſe. —Thouzh to ſome porpoſes the term is but as one day in 
law, yet to other purpoſes it is not ſo. As, for inſtance, if there be continuances, there can be no 
judgment before they are entered. Arg. and admitted by the Court, 8 Mod. 190. Mich. 10 Geo. in 
caſe of Miller v. Bradley. 


3. Midſummer-day was on a Wedneſday, and if that had not 
been, that Wedneſday had been the 1% day of Trinity term, 
but now it was on a Tueſday; for, per Holt Ch. J. Trinity 
term may begin, but cannot end on Midſummer-day, and 
in ſuch a year there can be no return in tres feptiman” Trin. 

But it muſt be Die Jovis poſt tres ſeptiman” Trin. And this, 
he ſaid, had not happened in 100 years before. Farr. 17. 

Paſch. 1 Annz, B. R. Anon. | | 
4. Though the next day after the laſt day of the term be not, 
in ſtrictneſs, part of the term, and therefore (as Mr. Vernon 
inſiſted) could not be a day to make any motion on the petty 
bag fide, yet as to other purpoſes it is part; and therefore a 
motion then made, to di/mr/s a bill for want of proſecution, on a 
certificate from the fix clerk, that no proſecution had been 
within 3 terms, of which the laſt term was one, was denied 
by the Maſter of the Rolls.” Wms.'s Rep. 522. Mich. 1718. 
Anon. 
And in 5. $8 where the laſt ſeal continued 3 mornings, and computing 
ee the 3d morning according to the day of the month, it would be 
wang ce proper time to move to make a report abſo!ute, viz. it would 
end of page then be above 8 days after ſervice, it was held by the Maſter of 
lch de the Rolls, that the report cannet as yet be made alſolutes for though 
like deter- this ſeal laſts 3 days, yet it is all a continuance only of the pirft day, 
mination and ſo the time not yet out. Wms.'s Rep. $522. pl. 147. 


dell. Mich. 1718. Anon. cites Hill, Vacation, 1721. 


King in 3730. 
_ For more of Term⸗Time in general, ſee Execvtions, 
Judgments, Ceſte, and other proper titles, 


* 


ö 
* 
, 
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Teſtatum. 


a) Good. 
1. 1 F I recover goods by action brought in Middleſex, I may, 


upon a teſtatum, have a capias into any foreign county. 
Per Williams. 2 Le. 67. pl. 90. in Noon's caſe. | 

2. Teſtatum is grounded upon a former return filed, that 
the party has nothing in the county where the aCtion is 
brought. Yelv. 179. Trin. 8 Jac. in caſe of Goodier. v. 
Junce, cites 18 H. 6. 27. and 2 H 6. 9. 

3. A ca. ſa. was awarded with a teſtatum, where no ca- 
pias had been awarded before, and for that reaſon it was re- 
verſed. Cro. J. 246. in caſe of Goodyere v. Ince, ſays 2 
precedent was cited between Jones and ..... | 
4. An adfion was brought by original, and judgment was 
had the 4% paper day 1 term. It was objected, that this 
judgment could not ſigned till after the quarto die poſt, 


&c. of the preſent Michaelmas term, and therefore a fe- 


Ratum xa. ſa. being brought in this Michaelmas term muſt be 
irregular; becauſe there could be no ca. fa. on a judgment 
not ſigned, and conſequently nothing to ground a teſtatum 
ca. ſa. upon, eſpecially this action being brought by original. 
But it was anſwered, that when the judgment was ſigned, 
though in the latter end of Trinity term, this, by relation, 
is a ſufhcient foundation to ſue out a capias the firſt day of 
Michaelmas term, which will be a warrant to found a teſ- 
tatum returnable tres Trin. and ſo good. Per Cur. this, 
by relation, is a judgment of the firſt day of the term in which 
it was obtained, which is ſuflicient to ground a ca. ſa. and 


conſequently a teſtatum ca. fa And if there is no difference 


between an action by bill and by original, it is regular: but 
if continuances had been entered, no execution could be prior 


to ſuch entry. 8 Mod. 189, 190. Mich. 10 Geo. B. R. in 


error on a judgment in C. B. Miller v. Bradley. 

5. In an action of covenant arifing in London, a tejlatum 
capias iſued to the county palatine of Durham, and a copy 
thereof having been ſerved on the defendant, the Court was 
moved to ſtay proceedings; and counſel being heard on both 
ſides, the Court gave their opinions ſeriatim, that the teſta- 
tum capias to the Viſhop was not the proceſs that the defend- 
ant ſhould be ſerved with, purſuant to the fat. 12 Ges. 1. 
cap. 29. but that be capias which the biſhop iſſues, is the proper 

| U 4 proceſs 
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Brownl. 
yo7. S. C. 
but it is not 
there ſaid 
that no ſuch 
writ iſſued, 
but that the 
ſheriff; of 
London 
made no 
fuch return. 
— eb. 
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Teſtatum. 
proceſs wherewith he ſhould have been ſerved, and upon which he 
would have been arreſted, if this act had not been made, and 
the act has not altered the law in that particular; and there- 
upon the Court ſtayed the proceedings which had been had on 
the ſervice of the teſtatum capias. Rep. of Pract. in C. B. 38. 
Mich. 1 Geo. 2. Beake & al. v. Smith Ar. 

6. A capias in Middleſex, and a teſtatum capias may be ſued 
out both rogether. Arg. Barnard. Rep. in B. R. 392. Mich, 
3 Geo. 2. in the caſe of Pox TER v. JoxEs, it was ſaid to have 
been ſettled about 3 years ago in the caſe of Stone v. Stone. 

7. A motion was made in Eaſter term 1735, to ſtay pro- 
ceedings on a teſtatum capias, a copy of which had been /erved 
on the defendant in the county palatine of Lancafter, without tak- 
ing out of a mandate thereon from the chancellor of the county pa- 
latine ; and a rule to ſhew cauſe being granted, the Court upon 
hearing counſel held, that the proceſs was well ſerved, and pur- 
ſuant to the ſtatute of 5 Geo. 2. cap. 27. and therefore the rule 
to ſhew cauſe was diſcharged. Rep. of Pratt. in C. B. 119, 
120. Trin. 8 & 9 Geo. 2. Byer v. Whitaker and others. 


(B) Neceſſary. In what Caſes. 


1. AN elegit iſſued into the county of Lancaſter, which men- 
tioned another elegit iſſued before into London, and returned 
nibil, and upon the teſtatum it was commanded to extend all the 
goods and land, &c. But in truth, no writ was awarded before 
into London. This was held to be a manifeſt error by reaſon 
of the teſtatum, whereas without a teſtatum the plaintiff that 
recovered might have had an elegit into as many counties as he 
had pleaſed. Cro. J. 246. pl. 4. Trin. 8 Jac. in the Exchequer, 


Goodyere v. Ince. 


299. Good- 
_ Junce. S. C. accordingly, —— 2 Brownl. 208. SC. that no writ iſſued to the ſheriff of 


2. A man is outlawed in Middleſex, a capias utlagatum ma 
be ſued out againſt him into any other county without a teſta- 
tum. Vent. 33. Trin. 21 Car. 2. B. R. in a nota there. 

A. brought debt in London and had judgment and ſued out 
2 2. facias directed to the ſheriff without a teflatum fieri facias 
into London, by virtue whereof the defendant's goadt were taken 
in execution in Middleſex, and for this reaſon the judgment was 
ſet afide as irregular. 8 Mod, 282. Trin. 10 Geo, 1725.' God- 
dard V. Gilman, 5 

4. So where an action was brought in the county of S. and 
upon 22 for the plaintiff he took out a ſſeri facias di- 
refed to 1 feeriff of V. without a teſtatum; execution was ſet 
aſide. 8 Mod. 282. cites Mich. 1725. White v. Cornwall. 

5. A ſcire facias was ſued out into Middleſex againſt the de- 
fendant as bail, and a fieri facias iſſued to the Heri of that 

| : county, 


Teſtatum. 


county, who returned nulla bona, then a common fieri facias var 
executed in London, without mentioning it to be a teflatum. And 


the Court held it good, and ſaid, there was no occaſion to inſert 


the form of a teſtatum in the writ, in order that the writ itſelf 
might ſhew it was a teſtatum; and that if it had been neceſſary 
they would have given leave to amend, Rep. of Pract. in 
C B. 79. Mich. 6 Geo. 2. Oades v. Forreſt, 


* 


(C) Return thereof. 
I, O N a judgment in Staffordſhire, the plaintiff ſued out a fi. fa. 


with a teflatum into Worceſterſhire. It was moved that 
this ought to be ſet afide, becauſe no fi. fa. had ever gone into 
Staffordſhire, and the ſheriff of Staffordſhire made affadavit that 


he never returned any fi. fa. in the cauſe. Sed non allocatur for 


the fi. fa. upon which the teflatum 1s founded, is returned of courſe 
by the attormies themſelves, as originals are; if you ſearch the file 

you may find one, and that is ſufficient. 2 Salk. 589. pl. 2. 
Mich. 7 W. 3. B. R. Palmet v. Price. 


260 


2. Executors brought 2 ſcire faciar's of the ſame tefte, but (| 261 } 


different returns, the one teſted October 22, returnable Novem- 
ber 14. the 2d returnable November 23. 50 by rule of Court 
defendant had 4 days from the return of the -2d ſcire facias to 
plead, which indeed was all that remained of the term. Defend- 
ant did not plead. Plaintiff takes out a F. fa. returnable the 
fame laſt day, to warrant a teſtatum. And per Cur. it was well; 
for though defendant has 4 days to plead after the return of 
the 2d ſcire facias, yet that is in favour to him when he does not 
plead ; the judgment is of the day of return of the 2d ſci. fa. 


and he may take out a fi. fa. after to warrant the teſtatum; and 


the ſecondary remembered a cafe where a F. fa. was returnable 
before judgment affirmed was held good in favour of execution, to 
warrant a teſtatum. Far. 138. Hill. 1 Ann. B. R. Auſtin v. 


Criſby. | 


For more of Teſtatum in general, ſee Bail, Devaſtavir, 
Executions, Teſte, and other proper titles. 
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Teſtatum Exiſtit. 


(A) Pleadings by Teſtatum Exiſtit. Good or 


not. 


2 Roll. Rep. x, I N covenant the plaintiff declared, quod cum per indentu- 
e penal ram teſtatum exiſtit, that the defendant infected the plaintiff 


TIFAXTY. 


Hol Nan, Of ſuch lands, and therein covenanted to ſave him harmleſs from all 


S. C. And doxwers and incumbrances, which he had not done, &c. Upon 
ping _ a demurrer to this declaration the plaintiff had judgment. 


was reſolves Upon error brought it was aſſigned, that the declaration was 


Mich. 31 & ill, becauſe it did not expreſsly allege that the defendant made 
* a feoffment to him, but only by a quod cum teſtatum exiſtit, 


pleading a which is only a recital ; but all the Court reſolved the contrary, 


is good, and that the difference is where it is by way of declaration, 
day and where by way of bar or replication ; for in the declaration 


is pleaded teſtatum exiſtit is ſufficient to induce the action, and to aſſign 
—_— the breach; and the judgment was affirmed. Cro. J. 537. 
doen of Pl. 2. Trin. 17 Jac. B. R. Bultivant v. Holman. 

the action, becauſe this action is only to ecover damages; and that in the New Book of Entries are 3 
precedents, where quod teſtatum eſt was pleaded, as in our caſe, and held a good plea» 1ſt, Upon a 
bargain and ſale, teſtatum eſt gurd largarixavt. adly, Upon demiſe of a leaſe for years, viz. teſta- 
tum eſt quod dini, the caſe of which record is reported in 9 Rep. 8. BA DSUH A's caſe.e 4dly, Of 
2 grant of an annuity, vie. teſtatum eft per indenturam gued concefſiet. And Doderidge J. ſaid, if 
there was any difference between thoſe caies and the caſe at bar, it is, that in thoſe caſes the grant took 
effect by the deed only, whereas in the principal caſe, a further act is to be executed, viz. livery of 
ſeifin, but i: ſeems that there is no diverſity ; for though nothing paſſed by the ſeoffment by reaſon of 
its inſuſficiency, yet the fecffee hat good cauſe to have action of covenant, and fince the covenant is in 


- the ſame deed by which the land was conveyed, he may as well have it as he may plead the other, quod 


Cooke and Haughton J. conceſſerunt; and the judgment was affirmed, abſente Mountague Ch. J. 
Jenk. 331. pl. 63. S. C. and takes notice of the difference where the pleading is by way of 
bar or replication, according to Cro. J. as ab-ve. 


262 ; 
2 Lev. 11. 2. In replevin, &c. the defendant avcaued for that the place 


—_ Where, &c. was parcel of the manor of F. &c. and that time 


xz7, S. C. out of mind the mayor, * c. of Coventry, and one Millon and 
and the ethers were ſciſed in fee thereef; and being ſo ſeiſed by indenture 
_ ee made between them of one part, and one Baſſnet of the other part 
by Hale Ch. teffatum exiftit, that the ſaid corporation and the natural perſons had 
J but ad- niſed the ſaid manor to the ſaid Baſſnet, & c. Hale Ch. J. ſaid, 


jornatur. — 


> Ke gf. and the ſame was agreed to per Cur. that this plea was ill, be- 


pl. 45. 5. C. cauſe the avowant had not laid the leaſe in Baſſnet by an expreſs 


de, that averment in fact, but only by a teſtatum exiſtit, Which is not 
tho avowry a 9 40 


or 


Teſtatum Eriſtit. 


good pleading, 2 Saund. 317. 319. Paſch. 23 Car. 2. Bennet 
and Holbech's caſe. | 
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being ill, 
judgment 


was affirmed” 


in the Exchequer-chamber. 


3. Debt was brought vpn an indenture of <harter-party 
not made betaueen parties, in which there was a covenant with 
the plaintiff, who was a. flranger to the indenture, and no 
party thereto ; and the plaintiff declared by teſtatum exiſtit. 
And the Court were all of opinion, that the declaration by 
teſtatum exiſtit is good, though it be in debt, and not in 
covenant, and brought by him alohe to whom the debt is 
due; and gave judgment for the plaintiff, 2 Lev. 74. Hill. 
24 & 25 Car. 2. B. . Cooker. v. Child. | 


exiſtit in debt on demiſe is ill. And afterwards judgment was given for the plaintiff. 


3 Keb. 94. 
pl. 40. 11 5. 
pl. 23. Co- 
KER V. 
CH1r.D, S. 
$55 And per 
Cur. It is 
well enough 
here in 
debt, as on 
articles, 
though te- 
ſtatum 


S. C. cited Lutw. 535. Trin. 5 W. & M. in the caſe of BoswAL v. RAWSTERNE ; and the difference 
was there taken, that where action of debt is brought on covenant to pay money, it is good by way of 


teſtatum exiſtit ; but where it is por a demije teſerving rent, it is not good; and thereupon an excep- 


tion that ſuch declaration by teſtatum, &c. was not good in debt, was over ruled. 


J. In covenant the plaintiff declared, that he was ſeiſed in 

fee, and that by indenture made between the plaintiff and Alix. 
his awife of the one part, and the defendant of the other part, 
teflatum exiftit that the plaintiff and his avife demiſed. It was 
objected, that it being ſhewn that the huſband was ſole 
ſeiſed, the huſband and wife could not demiſe; ſed non 
allocatur; for it is not aflirmed, but only that by the in- 
denture it is witneſſed; for the teſtatum is a rehearſal of 
that. 2 Salk. 515. pl. 2. Paſch. 2 W. & M. B. R. Wood- 
ward v. Cliffe. 


For more of Teſtatum Exiſtit in general, ſee Covenant, 
and other proper titles, | | 
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® The tefte 

& the war. by Teſt k. ( 

rant of the | 

writ, Cro. 

E. 592. pl. | . 

37. Mich. | 

39 & 40 

—_ . B. | | : : 

las, (A) What Time there ought to be between the Tele | 
| and Return of Writs. 


1. IN aſſiſe, the juſtices ſaw by the teſte of the patent that it was 
brought within the 15 days before the aſſiſe; aud therefore they 
would not take the aſſiſe. Br. Aſſiſe, pl. 316. cites 30 Aſſ. 44. 
[263] 2. 13 Car. 2. flat. 2. cap. 2. In all perſonal actions and 
aftions of ejectione firmez by original writ in B. R. or C. B. 
after iſſue joined and judgment had, there ſhall not need to be 


tt,twGcdbͤ ILL 
ern nn RE, 
1 +++ i 


15 days betwixt the teſie and return of any venire facias, babeas I 

corpus jur. or difir. jur. fieri facias, or ca. ſa. other than cap. 
* ad fat. where a writ of exigent after judgment is to be fl 
1 awarded and cap. ad ſat. againſt the defendant, in order to make I: 
1 a bail liable. 
of This act ſhall not extend ta popular actions, except debt upon m 
* 2E. 6. of tithes. yy d, 
1 12 Mod. 3. In writ of appeal of murder there ought to be 15 days it 
2 — 7 between the teſte and return, but the want thereof is cured 
1. —E4Raym. by appearance and pleading in chief. 1 Salk. 63. pl. 4. Paſch. de 
1 13 _ 13 W. 3. B. R. Wilmot v. Tiler, th 
i. cordingix. | of 
3 4. It was reſolved, it was not neceſſary to have 15 days da 
* return of proceſs in a A for the reaſon of them in m: 
i the court of Weſtminſter is, becauſe that time is judged ne- Br 
1 ceſſary for people to come from the remote parts to which the 
ol proceſs of thoſe courts does extend, which does not hold in for 
[Ez franchiſes. 12 Mod. 524. Trin. 13 W. 3. B. R. Bidolph v. B 
* 247i Veal. | | 0 
1 5. One was outlawed for murder and brought error, and the 
„ the outlawry was reverſed, and the defendant committed to 9 
Fl Newgate to undergo his trial next ſeſſions; and Holt Ch. J. 1 
„ ſaid, that to try the defendant in B. R. there muſt be a ve- Ane 
5 | nire facias returnable at the common day, and 15 days be- fore 
1 tween the teſte and return of it. 12 Mod. 544. Trin. Hor 
+3088 13 W. 3. and 562. Mich. 13 W. 3. the King v. Young. cour 
Y | 6. Defendant had obtained a rule for plaintiff to ſhew put 
1 cauſe why writ of capias ad reſpondendum ſhould not be quaſhed, of t 
f . 1 there not being 15 days between the teſte and return theredf. redc 
is ; | N The rule was diſc rged, this being matter of error, and 3 
1 


. 


Teſte. 


of irregularity. Barnes's Notes in C. B. 295. Tiin. 10 C. 2. 
a 


Williams v. Faulkner. | 
7. Attachment of privilege bore teſte 23d, returnable Jan. 31. 


Defendant moved to quaſh the writ for want of 15 days be- 
tween the teſte and return, and a rule was made to ſhew 
cauſe, which was afterwards made abſolute, the Court con- 
fidering the attachment of privilege in the nature of an ori- 
ginal writ. Barnes's Notes in C. B. 297, 298. Trin. 11 & 12 
G. 2. Haward, Attorney, v. Diniſon. | 


this might 
not have 
been taken 
advantage 
of by plea 
in abate- 


ment, or by writ of error. Ibid. 


Rep. of Prat. in C. B. 149. S. C. and the prothonotaries ſaid, they did not know that the practice 
required 15 days, but uſually there were 8, and ſometimes 4. The Court obſerved, that then nothing 
ſeems ſettled by the practice, and ſaid, that the common law requires 15 days between the teſte and re- 
turn of all writs; and if the practice has not ſettled it otherwiſe, the law ought to prevail in this as 


well as in other caſes ; and ſo the rule was made abſolute. 


(B) Good or not. And where it ſhall be ſaid to be 
prior to the Cauſe of Action. 


I. JF the tenant in aſſiſe or præcipe quod reddat aliens the 

day of the g of the writ, yet the writ is good, and 
ſhall not abate; for this day is all the day of the plaint in 
law; quod nota. Br. Jours, pl. 44. cites 17 Aff. 21. 

2. In formedon the tenant may appear at the firſl day, and 
may abate this writ; and mew writ may be brought bearing 
date meſne betaueen the It day and the 4th ag; and therefore 
it ſhall not abate. Br. Jours, pl. 33. cites 24 E. 3. 24. 

3. In ſcire facias the prayee in aid caſt protection bearing 
date the 7th day of January, to continue for a year, and after 
the plaintiff brought re-garni/hment, bearing date the 8th day 
of Jan. then next after, ſcilicet, the laſt day of the year, and 
well, per Finch. for a man may bring a new writ the ſame 
day that his aurit abates, quære, for by 4 H. 6. 7. a man 
may bring writ the ſame day that the diſſeiſin was made, Br. 
Brief, pl. 40. cites 40 E. 3. 18. | 


Br. Briefs, 
pl.279. cites 
S. C. 


Br. Journes 
Accounts, 
pl. 17. cites 
8. Co 
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Br. Jours, 
pl. 12. cites 
S. 0 


- 


4. And yet the tele of the writ to ſome reſpects fhall ſerve 


for all the day, for alienation ſuch a day or jointenancy this 
day 7 1 not abote the writ, for the writ Hall have relation 
to all this day that it bore teſte; and therefore it is pending 

the writ. Br. Brief, pl. 40. cites 40 E. 3. 18. 
* 5. Note per Cateſby J. That if the recordare bears date 
29 the plaint affirmed, or if mittimus bears date before the 
ne came into the Chancery, or if writ of error bears date be- 
fore judgment, or if indiftment be taken after the tefle of the cer- 
tiorari which comes to remove it; yet if thoſe are removed e 
courts to which they are removed ſhall hold plea, And fo it is 
put in uſe at this day of writ of error, for all are the courts 
of the king; and yet the writ of error is ſi judicium inde 
redditum fit. And therefore ſee that the firſt court, to 
5 | Khich 
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Br. Brief, 
pl 445. 
cites S. C. 
— And 
per Weſton 
if a joint 


Tefte, 


which it comes, needs not to fend the record till the judg- 
ment be given; but if they ſend it, then the higher court 
may proceed upon it. Contra often in court baron. Br, 
Cauſe de Remover, &c. pl. 32. cites 1 R. 2. 4. 

6. In affiſe the ſeiſin and difſeifin was found for the plaintiff, 
and that it 2vas done the 15th day of May, and the writ of the 
afſiſe bore teſte the ſame day, and yet the plaintiff recovered by 
award, after long debate; and yet per Ellerker and Fulth, 
all this day is the day of the writ; and ſo the writ bore 


= teſte before the diſſeiſin. Br. Jours, pl. 34. cites 4 H. 6. 7. 


fame d2y 


that the writ of aſſiſe bears teſte, and the tenant pleads jointenancy by deed bearing date the ſame day, 
the joiatenancy is void ; for this ſhall be taken to be done pending the writ ; for all the day is the day of 
the writ; but Strange and Martin e contra, and otherwiſe it ſhall be miſchief; for the diſſeiſſor may 
make ſeveral alienations the ſ:me day, &c. and therefore judgment was for the plaintiff; quære if the 
cauſe was not in as much as the day in their verdict of the dijjcifin is not material. Br. Jours, pl. 34. cites 


4 H. 6. 7. 


L Mod. 344. 


PERRY v. 


7 1. turnable in Mich. term it is good; and the proceſs always 


The plain- 
tiff in aſ- 
ſumpſit 


counted of a promiffory note, upon producing whereof it appeared the defendant was to have 6 weeks 
from the date thereof to pay the money, but within the fix weeks he was arreſted on a latitat, whereupon 
jt was infifted that the action was not maintainable. But it was anſwered, that the declaration was above 
6 weeks after date of the note, and that is all that the Court ought to take notice of. For the original 
proceſs was only to bring the defendant in cuſtodia mareſchalli, which may well be before the cauſe of 
action. The Court held that to be the conſtant difference, for the plaintiff may ſue out a latitat before 
the cauſe of action, but he cannot declare till after the cauſe of action does ariſe. 


*[ 265 ] 


2 Jo. 149, 
150. S. C. 
and that 
there is ve 
rit2s legis 
and veritas 
facti, and 


that the de- 


claration is 


the truth 
of the faQ, 
and the 
teſte of the 
writ muſt 
neceſſarily 
be in the 


term, 
had pleaded it as taken out 21 Jan, teſte 28 Nov. it would have been unqueſtionably good, and that fo 
it ſhould be now, the courſe being known. 

Original proceſs may bear date out of term, becauſe it iſſues out of Chancery, which is always open; 
but judicial preceſs iiſues out of thoſe other courts which are open only in term-time, and therefore mult 
beer date in term: ; per Doderidge J. Lat. 11. in caſe of Ramſzy v. Mitchell. 118. 8. C. 


7. Upon zreſpaſs or robbery, the party may have action 
bearing date the ſame day; quod inſtanti die fecit tranſgr. 
&c. Br. Jours, pl. 34. cites 4 H. 6. 7. per Rolf. | 
8. Bond was made 29 Aug. 13 Jac. and the /atitat bore 
teſte before the bond ſcilicet the 29 June, 13 Jac. yet being re- 


bears teſte the laſt day of the term before. Cro. J. 561. 
Hill. 17 Jac. B. R. Pigot v. Rogers. | 


ß 


9. In caſe, the plaintiff declared, that the defendant took out 
a latitat 21 Lage 32 Car. 2. ac etiam billæ, &c. where- 
as he owed him nothing. Upon not guilty, a ſpecial verdict 
was found that the latitat was tefle 28 Novembris 32 Car. 2. 
but was really taken out 21 Januarii 32 Car. 2. Pemberton 
Ch. J. faid, the courſe of the Court is to teſte latitats taken 
out in the vacation, as of the term preceding; and the“ courſe the 
of the Court is the law of a court; he might have declared, his 
that the defendant ſued out a latitat the 21ſt Jan. teſte the Tri 
23 Nov. preceding, and if he be not eſtopped to declare ſo, 
ſurely the jury may find the whole matter; and ſo judf- 
ment was given pro quer. 1 Vent, 362, 363. Hill. 33 & 3 
Car. 2. in B. R. Walburgh v. Saltonſtall. 


10. In 


Tee. 265 


10. In debt for rent, the defendant pleaded an eviftion by Indebton a 


elegit, tefle 15 July; and adjudged 5 Will. & Mar. that the 4% — it 
elegit was void; for the Court will take notice that it was teſted off 5 


out of term. Ex relatione M'ri place. Ld. Raym. Rep. 4. tion, chat the 


Paſch. 6 W. & M. C. B. Ball v. Rowe. * | 


in the long vacation, out of-term-time, and exception was taken; for that the Court muſt judicially 


take notice of the beginning and end of the terms, as well moveable as immoveable ; and that the 1875 of 


July was after Trinity term was ended, and therefore that the writ was a void writ, for it was not poſſible 
to be ſued out of the court of B. R. then fitting at Weſtminſter the 13th of July, when it was vacation-time, 
no ſuch court being then fitting at Weſtminſter. And the writ being void, the arreſt was illegal, and 
the bail-bond thereupon given void alſo ; the Court being unanimous of opinion, that it was ill, and 
that it was not according to the truth of the fact, for it could not on the 18th of July be ſued out of the 
court of B. R. then fitting at Weſtminſter, when the Court did not, nor could not, fit out of term. 


Trin. 1718. Price v. Chewton Hundred in Somerſetſhire. 


The plaintiff deſired leave to diſcontinue, which was granted him May 13, 1729. 2 Lord Raym, Rep. 


1557, 1558. Eaſt. 2 Geo. 2. B. R. Uſher Eſtwick v. Ecward Cooke. 


11. It was moved to refer the regularity of a judgment 
in debt; the declaration was of Hillary term, and judgment 
by confeſſion, which was fgned after the term; and after the 
ſigning, viz. the 10th of April, the defendant died, and the 


execution before teſie the 23d of January; and it was inſiſted 


that it appeared that the execution was before the judg- 
ment. Sed non allocatur; for execution may be” ſued out 
after the death of the defendant, except againſt a purchaſor, 


and the writ of execution may bear teſte of the precedent term, 


even of the firſt day of that term. Comyns's Rep. 117. pl. 82. 
Paſch. 13 W. 3. Parſons v. Gill. 


tice is always fo, and 


12. An action being limited to be brought within a year, 
the plaintiff gave inſftruftions for an original to the curſitor ſome 


days before the end of the year, but the writ was not ſealed till 


er the year, though antedated as of the day of the inſtruftions 
given; and upon debate whether this was good or not, Ld, 
C. Parker referred it to the principals and aſſiſtants of the 
Society of Curſitors, who certified that it was the conflant 
practice of the office 10 eſte original writs againſt hundreds, cor- 
porations, heirs, and in ſeveral other caſes, the ſame day the writs 
are beſpoke ; and that they never knew it otherwiſe, or that 
the practice was ever conteſted before the preſent caſe; and 
his lordſhip decreed accordingly. Wms.'s Rep. 437, 438. 


13. The capias ad reſpondendum was directed to the Peri 
(ſingular) of London, teſted the 13th of February, which was 
the day after the end of laſt Hillary term. It was moved to 
quaſh it, alleging defendant has no other remedy to take ad- 
vantage thereof, becauſe he cannot have ojer of the writ ; 
nor evill it appear upon the recurd in caſe of a writ of error. A 


rule was to ſhew cauſe, which was afterwards made abſolute. 


This writ bearing teſte in vacation is void. Barnes's Notes in 


C. B. 291, 292. Eaſt, 7 G. 2. Bennct v. Sampſon, 


1 Salk. 50. 
pl. 13. 
Mich. 2 
Ann. B. R. 
S. C. but 
S. P. does 
not appear. 
— IL. 
Raym. Rep. 
695. S. C. 
ſays the mo- 
tion was de- 
nied; for 
per Cur. 
The prac- 
well enough. 


* 


J Rep. of 


Pract. in 

Ci B. 99». 
S. C. ac- 
cor dingly. 
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' Time. 


(C) In whoſe Name. 


I. 17 the king dies in the morning, all proceſs and patents 

ſhall be in his name all this day, and not in the name 

of the new king; per Ellerker & Fulth. Br. Jours, pl. 34. 

cites 4 H. 6. 7. 

2. The Lord Chief Juſtice of the King's Bench died about 

11 in the morning, and all the brit which were ſealed that day, 

bore leſte in his name, and all thoſe which were ſealed the next 

day, bore teſte in the name of the ſecond juſtice of the King's 
Bench. Cro. C. 393. pl. 3. Hill. 10 Car. a memorandum. 


For more of Teſte in general, ſee Erecutions, Teſtatum, 
and other proper titles. | 


_ _ ae _—— 


Time. 
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(A) Time. Day. In what Caſes the Day ſhall be 
taken excluſive. 


Ty r 2 * Mate — 6 3 
a oO, | \ FN s 5 
ein N i= Ara, IMS, re 1 
: 1 S 44-4 On CR REY TY 2 8 _m—— 2 3 12 .M Am 1 
* 6 > v „ 4. oi . / 8 Ya: at ee as . 


8. C. cit · Cl. Y F a man ſeaſes for years, habendum the Rlealing and de- 
e $ C 1 livery of 405 fg the day is wt ape vir it ſhall 
in caſe of commence preſently after the delivery. H. 32 El. B. R. 
Hatter v. between HichAu anD CoLE. Dubitatur. Co. 5. * CLarron, 
A. x Co. Litt. 46. b.] | | 

Hob. 140- [z. So if it had been extunc, or row the making, it ſhall 
pl 190. in commence preſently. Co. Litt. 46. b. Hobart's Reports, 188.] 


ris v. the Hundred of Gawtry.———5 Rep. 1. Mich. 27 & 28 Eliz. B. R. Clayton's caſe. ——— 
Mo. 879. ſaid by Hobart to have been ſo adjudged. | 


[3. But if a leaſe be made, habendum from the day of the 
date, or from the day of the making, the day ſhall be taken ex- 
cluſive. Co. Litt. 46. b.] | | 

Roll. Rep 4. [But] if a man leaſes for years, habendum from the date, 
38. Do. the day of the date ſhall be taken excluſive. Tr. 14 Ja. B. R. 
deridge ſaid between Bacon axD WALLER adjudged per Curiam, Co. 
e Litt. 46. b.)] 

others agreed that the day ſhall be excluſive . 3 Pulſt. 204. S. C. 
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Time. 
But Trin. 8 W. 3. C. B. it was adjudged by 3 judges againſt Treby Ch. j. that ſuch habendum 
Includes the day of the date. 2 Salk. 413. pl. 1. Haths v. Aſh.— 3 Lev. 438. S. C. by the 
hame of HATTER v. As, and was of a leaſe made by a prebendary for life habendum a datu ; and 
acjudged accordingly by Nevil, Powel ſenior & junior, Treby Ch. J. being now e contra, though . 
himſelf at firſt was of the ſame opinion, but changed it, and was not preſent when the judgment was 
given, but, as it was ſuppoſed, abſented himſelf purpoſely; and note alſo, that Powel junior was at firſt 


of opinion for the plaintiff, but afterwards changed it, and was of opinion for the defendant, fuch 
variety and change liad there been in this caſe. 
that though Co. Litt. 46. is objeQed to the contrary, yet that book is founded upon 5 Rep. 1. b. 
CravyToN's CASE, ® where this point is not reſolved by the Court, but inferred by the reporter of 
the caſe from Popham in Dyer, 218. which book does not warrant any ſuch opinion. And though 
3 Bulſt. 203. Bacon v. Waller, Mo. 40. pl. 128. agrees with 5 Rep. 1. yet Cro. J. 135. Oſborne 
v. Rider, and 258, Luellin v. Williams, are contrary. And for theſe and other reaſons, the ſaid 3 
jaſtices held the leaſe good, and gave judgment accordingly. 


* [267]. 


1 If A. makes an obligation to B. dated 1 May, and B. the Treſpaſs was 


obligee after makes releaſe to A. dated the ſame day, of all actions till —— _ 


the day of the releaſe, this ſhall not releaſe the obligation. Du- zh ne hy 
bitatur. H. 3 Ja. B.] | | | at non a 


releaſe d 
made of all treſpaſſes ; afterwards on the ſame day anther treſtaſs was dene. In treſpaſs brought for 
a treſpaſs generally done on that day; the defendant might plead generally the releaſe given on 
that day; and then the plaintiff in his replication muſt divide the day, to ſhew that the treſpaſs was 
done after the releaſe in that day. Moor, 596. pl. 812. Trin. 33 Eliz. in caſe of Plaine v. Bynd, 


[6. In caſe of a protection, the year ſhall be accounted from _ 137% 
the day of the date, excluding the day of the date. Hobart's F f Nr. 
Reports, 188.] | ris v. the 

| hundred of 
| Cawtry, =— Mo. 879. pl. 1233. in 8. C. 


CV. A deed of bargain and ſale may be inrolled within fix months Roll. Rep, 


after the day of the date, excluding the day of the date. Ho- 3*': 58: 
bart's Reports, 188: ] | | WALLER 
v. BacoN, 


cites D. 5 Elia. PopHam's cas; and the reporter ſays nota, it has been reſolved alſo, that if it be 


Intolled the ſame day on which it bears date, it is good. 


[8. An aim to be brought upon the flatute of hue and cry Hob. 139, 
upon a robbery, ought to be brought within a year after the rob- pf — 
bery done, including the day upon which it was done. Hobart's s. C. 
Reports, 188. NokRIS AND HUNDRED OF GAUTRIs; for it is an Mo. 878. 


act, not a date. 85 hoon 


Brownl; 156. S. C. accordingly. 


[9. If a man 2 fer years, rendering rent for one whole year, Oro. E. 7c2. 
: : "EO „ - $$ ©. but 

| ichaelis + uſque ad ſinem ter mini prædicti; in eo che 

this caſe the rent ſhall be due on the feaſt- day itſelf; for the pre- 

miſſes of the reſervation are || generally, rendering rent, for one || Fol. 521. 

entire year, which is from the time of the refervation, and there WW 

fore the feaſt is not excluded. And when he goes further, and 2 

ſays, viz. a feſto Sancti Michaelis, thoſe words are void, inaſmuch be ill, and 

as they are repugnant to the premiſes. Paſch. 43 El. B. R. per 8 

Curiam, between UMBLE AND risHER.] | eue 


+ Though in pleadings uſque tale feſtum will exclude that Cay; yet, in caſe of a reſervation, it is to 


be governed by the intents Vent. 292. Hill. 27 & 28 Car. 2. B. R. Pigot v. Bridges. 


v $E. 1 [10, If 


La. Raym. Rep. $4. S. C. and there it was urged, 
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[10. If a man in debt for rent declares, that 25th March, 
15 Jac. he leaſed certain land to the defendant, habendum 
abinde, for a year, rendering ſo much rent half-yearly at the feaſt 
of St. Michael, and the annunciation, by equal portions, during 
the term. For the faid rent, due at the ſaid 2 feaſts, he brings 
the action; and moved in arreſt of judgment, that the leaſe 
commenced the 25th day of March, and ſo all this day is taken 
inclufive ; and then the leaſe ended the day before the next 25th 
day of March, and fo the rent reſerved after the term ended, and 
therefore no action lies for it. But reſolved, that by the word 
abinde, the 25th day of March being before mentioned, the ſaid 
25th day ſhall be taken excluſive, and ſo the rent reſerved with- 
in the term. Mich. 2 Car. between BExEDict, HALL, axDd DEwE. 


Adjudged.] 
1 268 ] 11. If the condition of an obligation be to fand to the award of 
® The day J. S. La quod fiat upon or before the firft day of Ke. 


as for pay- and an award ir made upon the ſaid firſt day of 
ment ef m. between 6 and / o'clock, poſt occaſum felis. This is a good award 


_— within the condition ; for it it be within the natural day it 1s ſuf. 


ſun-fet. ficient, and not like to the“ payment of money to bind men to 
But for na- attend it. P. 11 Car. B. R. between CHURCH AND GREENWOOD. 


. Adjudged per Curiam, upon a ſpecial verdict. Intratur Mich. 
continues 10 Rot. 497. Note, That Maſter Hodgſon, an attorney of 
till 20 and Staple's Inn, ſhewed afterwards to me a precedent of Mich. 
ot "op 18 & 19 El. B. between Raven and LyTwiN, adjudged ac- 
2 And. 38, cordingly, upon a ſpecial verdict, per Curiam, becauſe they 
39- Pl: 25+ ſaid that the day to this purpoſe has continuance till id 
caſe of Ba. gbr. 

nefter v. Truſſel. 


| Cro. E. 233- 12. Aſumgſit on the 11 Sept. _to deliver certain greds to the 


* $5 = 5 plaintiff, F they were not claimed by any other before the 14 day of 
SE + September ; and. alleged, that there was no claim made after the 
riff; but it 11 day unto the 14 day. After a verdict for the plaintiff, it was 
Goes not = moved in arreſt of judgment, that the declaration was ill; be- 
— peg ” cauſe the plaintiff ſhould have alleged, that no claim was made 
was taken after the promiſe, (and not after the 11 day of September,) unto 
there to this he 14 day, &c. But adjudged well enough; for the eſpecial 
that the matter on the diviſion of the day, ought to come in by the 
Court took ſhewing of the other ſide; or otherwiſe it ſhall not be intended. 
, Mo. 596. pl. 812. Trin. 33 Eliz. Rot. 700. Plaine v. Bynd. 
Le. zac. p!. 303. S. C. but nothing ſaid as to this point. But Cro. E. 301. pl. 16. Bynde 
u. Plaine, 8. C. affirmed in crror, where this very matter was aſſigned for error. 


* 04. 13. Habendum a datu, and a die datus, are all one. Roll, 
3 Rep. 387. in caſe of Bacox v. WALLER. Arg. cites it to have 


this paint been adjudged, Mich. 8 Jac. in the caſe of LuzLLixG v. Mon- 


e Gan. But Serjcant Athow - and Moore ſeemed e contra. But 
* — An Crook and Haughton thought them all one; but Coke was not 
according to then preſent; and the Court ſaid, they would ſee the record of 
the judg- that caſe. 1 | 
ment given p 
in Lucllin's caſe, that the ſame is all one. 


Bulk. 177. Tila. 9 Jac. * ing Ch. J. 
2 u 7 rin, 9 Jac. Anon. Fleming 95. J. 


R * 


* 
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held a die datus to be excluſive, but that a datu was incluſive of the day. And he took this difference, 


| where it is in a caſe and point of intereſt, that is conveyed or paſſed fiom one to another, as in caſe 
of a leaſe for years, or any other intereſt that is paſſed ; and fo is CLaYTox's caſe, Coke, 5+ pa. 


fol. 1. But where it is in matters of account, where no matter of intereſt is to be paſſed or conveyed, 
as if one be to be accountable to another, and that by deed, be the ſame to be done, a die datus, 
or a datu, in this caſe no intereſt paſſing by the deed, be the ſame a die datus, or a datu, It is 
all one, and no difference between them; as was clearly held by Flemming Ch. J. and fo agieed by the 


Court. ; 
S. C. and fame difference cited Arg. Lord Raym. Rep. 85. Trin. 8 W. 3. in cafe of Hatter v. 


Aſh. And of this opinion was Powel ſen. but the others ſaid nothing. 


14. If a ſubmiſſion be 7 an award, ſe as it be made within 6 s, c. crea 
days after the ſubmiſſion, an award made on the ſame day on which 2 Lutw. 
the ſubmiſſion was, is good; becauſe the day of the award ſhall #593: Fa 
be taken incluſive, and not excluſive ; per Roll Ch. J. Stile, 382. in As _ 
Trin. 1653. B. R. Clark's caſe. | thecaſe of 

| 25 Bel aſis v. Heſter. 

15. Inſurance of H.'s life for a year. H. died on the laſt day. 12 Mod. 
The inſurer is liable. 2 Salk. 625. pl. 3. Trin. 11 W. 3. B. K. 38.18. 
at the ſittings at Guildhall, Sir Robert Howard's caſe, Raym. Rep, 

| 480. S. C. 

16. When the computation is to be made from an act done, the 
day in which the act was done muſt be included; becauſe ſince 
there is no fraction in a day, that act relates to the firit mo- 
ment of the day in which it was done, and was as if it were 
then done. But when the computation is to be from the day it- 
ſelf, and not from an act done, there the day in which the act 


was done muſt be excluded by expreſs words of the parties. As 


if a leaſe be made io commence a die datus, the day is excluded; [ 269 J 
but if it be a confectione, which is an act done, the day of the mak- 
ing ſhall be included. Per Powell & Nevil J. Contra Treby. 
Ld. Raym. Rep. 281. Mich. 9 Will. 3. in caſe of Bellaſis v. Heſs 
ter, cites CLAN TON S caſe. And Treby Ch. J. admitted that caſe 
to be good law. 
I7. The law will never account by minutes or hours to 
make priorities in a ſingle day, unleſs it be to prevent a great miſchief 
or inconvenience ; as if a bond be made the 1ſt day of January, 
and this bond is releaſed the ſame day, the bond may be averred to 
be made before the releaſe. So if a feme ſole binds herſelf in a 
bond, and the ſame day marries, one may aver, that ſhe married 
after the bond delivered. In aſſiſe it appears, that the diſeihin 
was done the ſame day on which the writ was tefte ; yet this thall 
not abate the writ, becauſe the aſſiſe might be pnrchaſed after 
the diſſeiſin; per Cur. Ld. Raym. Rep. 281. Mich. 9 W. 3. 
in caſe of Bellaſis v. Heſter. | ' 
18. A was born Feb. 1. at 11 at night ;, and January 31, at 8. c. cited 
1 in the morning, A. makes a will of lands, and dies. It is a dy Hot Ch, 
good will, for he was then of age; ſaid, per Holt Ch. J. to have K. ge 


been ſo adjudged. 1 Salk. 44. Mich. 3 Annæ, B. R. Anon. «rin. xr W. 
a 3. at the 


Gttings at Guildhall, in Sir Robert Howard's caſe. ———S. C. cited by Holt. Lord Raym. Rep. 


480, in 8. C. And in 2 Ld. Raym. Rep. 1096. Mich. 3 Anne, in caſe of Fitzhugh v. Den- 
Ning ton. f 
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3 Bulſt. 222. 
Mich. 14 
Jac. S. Cs 
— Roll. 
Rep. 41 3 
pl. 1. 8. C. 


Time. 


(A. 2.) Day. Hor to be computed. 


5 I HERE the Ling dies one day, and another king is made 
the ſame day, this day ſhall be the day of the old king; 
quod quzre ; for otherwiſe it was computed in 1 E. 6. and if 
he miſtakes his day, this ſhall be at his peril in mortmain. But 
it is ſaid that it was not greatly argued by the Court, nor adjudg- 
pl. 49. cites 7 H. . . a | 

2. Citra feſtum Sancti Fohannis ; per Frowike Ch. J. The feaft 
in our law commences in the morning, and ends at night, and 
the natural day begins ad ortum ſolis, and ends ad occaſum ſolis, 
and ſo is taken and adjudged in our law ; but the feaſt, by the law 
of the church, commences at noon in the vigil, and continues till 
the next day at midnight; and the night as to burglary commences 
ad occafum ſolis, and continues ad ortum ſolis Keilw. 75. Mich. 
21 IE 7. | ; 

3. There is no frafim of a day but in ſpecial cafes, and then 
the day of payment, (viz. of a b e exchange payable one day 
after ſight,) ſhall commence. after midnight, and from this time he 
ſhall have an intire complete day, conſiſting of 24 hours, to pay 
the bill; for a day to this purpoſe commences always at midnight, 
and always conſiſts of 24 hours; per Treby Ch. J. 2 Lutw. 1593. 


in caſe of Bellaſis v. Heſter. 


(A. 3) Where there ſhall be a Priority and Poſe 
teriority, as to Things done on the ſame Day. 


1. IF a man brings aſſiſe, and the tenant aliens the ſame day that 

the afſiſe is purchaſed, yet the writ is good; for this day is 
adjudged in law al the day of the plea; quod nota. Br. Brief, 
pl. 275. cites 17 Aſſ. 21. 

2. In falſe impriſonment the defendant juſtified, for that. on 
the 29th Sept. he was choſen mayor of Lynn, and that a plaint was 
levied in the court there egainft the plaintiff, for which he was com- 
mitted by the mayor to the gaol there. Upon demurrer it was ob- 
n ny that the defendant did not anſwer to the time of the day 

fore he was choſen mayor; for the commitment might be the 
ſame day before he was choſen mayor; but adjudged for the 
defendant ; for the juſtification fl.all be intended for the whole 
day, and if the commitment was before he was mayor, the plain- 
tiff ought to ſhew it. Cro. Eliz. 168. pl. 4. Hill. 32 Eliz. B. R. 
Smith v. Hellier and Clerke. 

3. A. became indebted to B. for wares, and in conſideration 
thereof poſtea eodem die promiſed to pay it; and ſuch decla- 


ration was ruled good, not as a promiſe in law, but as an actual 


promiſe raifed upon a conſideration continuing; which ſhews that 
 Jtiitle 


comb v. Buckingham. 
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little diſtance of time (though the ſame day) alters the intendment of 
the law ; cited per Roll. Allen, 70. as 14 Jac. the caſe of Hodge 
v. Vavaſor. 
4. If a vbrit abates one day, and anther writ is purchaſed which 
bears teſte the ſame day, it ſhall be intended after the abatement 
of the firſt. Allen, 34. Mich. 23 Car. B. R. in caſe of the Earl 
of Northumberland v. Green. | 
5. Error was brought to reverſe a judgment in an action for 
words, and aſſigns for error, that the plaint was entered the ſame 
day that the words were ſpoken, which was ſaid ought not to be, 
becauſe the action ſhould be brought after the words ſpoken, 
which ſhall not be intended to be, if it be the ſame day; for 
the law admits of no fractions of time, which will be if the 
day be divided into ſeveral parts, as it here muſt be, for there 
muſt be one hour ſuppoſed when the words were ſpoken, and 
another hour when the plaint was entered. But Roll Juſt. ſaid, it 
was well enough, and ordered the plaintiff to take her judgment 
nifi cauſa, before the end of the term. Sty. 72. Mich. 23 Car, 
Symons v. Low. 
6. If 2 informations are preferred the ſame day, which refer 5, in cafe 
to the firſt day of the term, yet it may be examined which of them of an ex- 
was firſt preferred. Per Levins of councel. Arg. 2 Lutw, 1591, aw ork 


in the caſe of Bellaſis v. Heſter. fackes's are 

- | delivered to 
the ſheriff the ſame day, there is a prius & poſterius, and though that which was firſt delivered was 
teſted after the other, yet it thall be preferred. Otherwite the ſheriff is liable. 12 Mod. 147. Small- 
1 Salk. 320. pl. 4. S. C. 5. C. cited Arg. 6 Mod. 292. by the 
name of Smallcombe v. Croſſe. 


7. There is no * diviſion of a day, unleſs in caſe of neceſſity, 1 Salk. 320. 
as in Co, Litt. 135. and 6 Rep. 33. b. where there was a pri- S- C 


ority of an inſtant. Arg. 5 Mod. 377. in caſe of Smallcomb y. 50 8 


Buckingham. | Caſe of Cor- 

niſh v. Cow. 
ley. Yelv. 87. S. P. and in general intendment, what is done in one day is done at the ſame 
time. In caſe of Dorrington v. Eaſte. | 


(B) Year. How it ſhall be accounted. 


I. PER ſtatutum de anno biſſextili editum, 21 U. 3. it is or- 

dained that to avoid the doubt which has been made, 
computetur dies excreſcens in anno biffextili in ipſo anno, & fic 
habeatur de menſe illo in quo excreſcit & contineatur dies ille 
excreſcens in integritate anni prædicti & deputentur dies ille & 
dies proximo præcedens pro unico die. | 

2. If a condition be that , a rent be arrear at Mich, by a quar- [ 271 } 

ter of a year after, it ſhall be lawful to re-enter, the quarter of a 
year ſhall be accounted by the days of the year, which is, that g1 
days make a quarter, and for the 6 hours aver, the law has not any 


regard. D. 17, 18 El. 345, 9 
— 23 


3- Decla- 


or | Time. 


3. Declaration in debt for rent pro reditu unius anni finiti a feft9 
Mich. primo ad feſtum anno ſecunds Caroli, after verdict judgment 

was arreſted, becauſe this cannot be a year, being between the 
| _ feaſts. Palm. 531. Paſch. 4 Car. B. R. Bligh v. Trefrey. | 
Oro J. 166. 4. Where time mentioned in any flatute is expreſſed by the year, 
—_ 4 wg half year, or quarter of a year, it is always computed in law by 
Biſhop of /olary months, viz. 12 calendar months for a year; but where 
Pete: bo- months are mentioned in à ſtatute and not years, thoſe are always 
— computed by the moon, viz. 4 weeks to the month. And ſo the 
'S.P.—— ſtatute againſt deer ſtealing, appointing the proſecution to be 
2 ee within 12 months after the fact, and 12 lunary months being ex- 
one wn fo pired before any proſecution ; the convifion <vas quaſbed for the 
Cr. 2-B.R. reaſon. Carth. 407. Trin. 9 W. 3. B. R. in caſe of the King 

King . v. Peckham. | 


Spiller. S. P. | | 
5. It was moved to ſet aſide an execution for irregularity, 
upon ſuggeſtion, that when he confefſed the judgment, the plaintiff 
and he agreed, that execution ſhould not be taken out till a year after ; 
the plaintiff inſiſted that he had ſtaid a year; for the warrant 
was in a long vacation, and the judgment was entered as of 
Trin. term before, and the execution was after Trin. term fol- 
lowing; and ſo the plaintiff had waited a year after judgment 
entered. But the Court was not agreed, whether in ſuch caſe 
the year was to be reckoned from the date of the judgment, ar 
of the warrant. 6 Mod. 14. Mich. 2 Annz B. R. Dillon . 
Brown, | 


See (B) pl. (C) Month. How the Month ſhall be com- 
4. —Rent : | | 
(X. a) | puted. 


A month in 1. JN all fatutes where mention is of a month, 28 days ſhall 

Jones. | be intended the legal computation. Trin, 5 Ja. B. R, 

only dire. CATESBY's Caſe, per Curiam agreed.] | 

rp of a pon -— | | 

ment for an offence, which was at common law, is not a penal ſtatute; and in that caſe the month 
all be computed according to the calendar, and not 28 days. Sid. 185, Paſch. 16 Car, 2. B. R. 

on ſtat. 13 H. 4. 7. of riots. King v. Cuſſens & al. See Cro. E. 835. pl. 6. Trin. 43 Elia. 

B. R. in an information on the ſtatute of liveries. S. P. Dormer v. Smith. ; | 


Hob. 19. 2. The 6 muntks for prof of a ſurmiſe in a prohibition accord. 
pl- 2171 ing to the 2d E. 6. ſhall not be accounted by 28 days to the 


21 month, but according to the calendar. Hobart's Reports, 242. 


2 Mod. 53. between CoeLy AND CoLLixs reſolved, ] 
Sharp v. | 
Hubbard. Mich. 27 Car. 2. C. B. held accordingly. 


—— 3. If an information uban the fatute of unlawful games be againſt 
EG 2. J. S. for 7 months exerciſe of the game, in this caſe the month 
ſhall be reckoned by 28 days to the month, and ſhall not be reckon- 

ed according to the calendar, M. 11 Jac. B. R. WHETHERED'S 


(4 If 


caſe, Per Curiam, ] 
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CA. If a rate be put upon ale and beer by the mayor and chief 
officers of a town, according to the flatute of 23 H. 8. to continue 
for 6 months next enſuing ; this ſhall not be reckoned accord- 
ing to the calendar, but according to 28 days to the month. 
P. 7 Car. B. R. adjudged in the caſe of one Evans, and di- 
vers others BREWERS oF EXETER, where it was averred that 
they ſold contrary to the rate between the time of the rate made, 
and ſuch a day, which was the end of the 6 months, according 
to the calendar; but [was] 6 months and 2 weeks accord- 
ing 1 days to the month, and for this the indictments 

uaſhed. ; 

e 2 Tia words fix months, in the flatute of * uſury and labourers kg. od. 4 
are to be expounded half a year; (for the year is mentioned in x. nich 


thoſe ſtatutes) and they ſhall be reckoned according to the calendar, _ — 
| | ayed. Noy, 


as in Caſe of a lapſe, Jenk. 282. pl. 8. 47. A 


6. In the caſe of policy of aſſurance made to warrant a ſhip, 
one was bound to warrant a ſhip for 12 months; and the truth 
was, ſhe did not periſh within the time of the 12 months, being 
accounted according to 28 days; but being accounted by the ca- 
.  lendar, as January, February, &c. it perithed, &c. 1 Le. 96. 

pl. 125. Mich. 29 Eliz. in the Exchequer, in Sir Wollaſton 
Dixie's caſe, Arg. ſays it was ſaid and holden that the inſurer had 
not forfeited his bond. 

7. Tempus ſemeſire to prevent a lapſe is to be computed Yelv. 100. 
by the calendar, 6 Rep. 62. Mich. 3 Jac, C. B. Cateſby's Gro. . oy 
_ caſe. | | Biſhop of 5 


Peterbo- 


rough v. Cateſby. And Ibid. 167. pl. 6. in S. C. Velverton faid that Juſtice Walmiley ſhewed 
him a precedent in the time of E. 1. (which was immediately after the ſtatute) where it was reſolved 
that tempus ſemeſtre ſhould be taken for the haif-year, and not for fix months only, — Ver menſes non 
per hebdomedas. D. 327. b. pl. 7. and in Marg. cites Mich. 5 E. 1. Rot. 100. Queen Eleanor v. the 
Biſhop of Lincoln.— Jenk. 282. pl. 8.—Cro. E. 835. Dormer v. Smith. Verba accipienda ſunt ſe- 
cundum ſubjectam materiam ; and therefore becauſe this computation of the months concerns thoje of 
the churth, it is great reaſon that the computation thould be according to the computation of the church, 


which they beſt know. 6 Rep. 62. Cateſby's caſe. 5 : | 
But where a preſentee was refuſed for inſufficiency, and notice was given of ſuch refuſal, and the cauſe 
thereof, it was agreed and reſolved by the whole Court, that in the computation of the 6 months, in 


ſuch caſes the reckoning ought not to be according to the calengar, but according to 28 days. Le. 31. 


pl. 39. Trin. 27 Ez. C. B. Albany v. the Biſhop of St. Aſaph. 
The 2 months for reading the articies of religion ate to be reckoned by 28 days. Lev, 101. Paſch. 


15 Car. 2. B. R. Brown v. Spence. 


8. A twelvemonth in the ſingular number includes all the year 
according to the calendar; but twelve months ſhall be computed 


according to 28 m for every month. 6 Rep. 62. Mich. 3 Jac, 


C. B. Cateſby's cafe. 

9. It was agreed by all the Court, that in a condition for 
rent, as 38 H. 6. 7. and in caſe of inrolments, as 5 Eliz. 
D. 218. and in caſe of a /eet held within a month after Eifter 
and Michaelmas, it ſhall be accounted 28 days. Cro. J. 167, 
pl. 6. Trin. 5 Jac. B. R. in cafe of Biſhop of Peterborough 


v. Cateſby. | 
10. It was moved to quaſh an indictment upon the ſtatute Keb. 695. 


13 H. 4. cap. 7. for a riet; for that the inquiry was not within Pl. 13. fays 
X 4 | 2 month, 8 
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woul not à month, (viz.) 28 days after the offence committed; but the 
quaſh it on Court ſaid, that the time ſhall not be confined to 28 days, but to an 
dies eee © almanack month. Sid. 186. pl. 9. Paſch. 16 Car. 2. B. R. The 
pie. King v. Coſins. 


S. C. cited 
per Cur. 4 Mod. 186. Paſch, 5 W. & M. in B. R. in caſe of Barkſdale v. Morgan. 


Show. 358. 11, Upon the ſtatute of 1 V/. & M. which appoints all bi- 
Burton v. ſhops, Sec. to take the oaths, the queſtion was, whether the 6 
ſeems tobe months mentioned in the ſtatute are to be accounted calendar 
S. O. Ad. months or lunar months; per Holt & Curiam, abſente Gregory, 
Pig e. this being upon the conſtruction of an act of parliameut, it 
ton „sought to be conſtrued according to our law, that the 6 months 
Woodward. ſhall be accounted lunar months. And Holt “ obſerved, that 
Wee there was another clauſe in the act for fellows of colleges who 
791. 8. C. are not eccleſiaſtical perſons, and aſked whether the 6 months 
Achernatur. ſhould be reckoned lunar months for them in this clauſe, and 
[273] calendar months as to biſhops, & c. in the other clauſe, and 
'* fo the fame word in the ſame act be taken in 2 different ſenſes ? 
and he faid, No. Curia adverfare vult. But they ſeemed ripe 
to give judgment that the 6 months ſhould be accounted lunar 
and not calendar months; and Dolben and Eyre doubted of 
CorLEY Ax D CoLLins's CASE; and Holt ſaid, that that caſe 
alone ſtuck with him, and notwithſtanding he inclined fortitur 
ut ſupra. Skin. 313. Paſch. 4 W. & M. in B. R. Woodward 
v. Hamerſley. | 
12. The defendant, in conſideration of 20 guineas paid him 
by the plaintiff, did covenant, upon payment of 5001. more, within 
one month next following, to transfer to him upon notice, certain 
Eaft-India ſhares, & c. the plaintiff averred that he tendered the 
gool. within a month, &c. The defendant pleaded that the 
plaintiff did not tender it within a month; for that before the 
tender 28 days were palt from the day of the date of the agree- 
ment. And the truth was, that the war 4 tendered the money 
after 28 days, but within a calendar month. Per Cur. In common 
parlance a month is taken to be 28 days in all caſes but in a 
quare impedit; and words and phraſes of ſpeech muſt be go 
verned by the common acceptation of the people, and as they 
are generally underſtood ; and fo held that the computation. 
in this caſe muſt be after the rate of 28 days to the month. 
4 Mod. 185. Paſch. 5 W. & M. in B. R. Barkeſdale v. Morgan. 
13. In debt upon the ſtatute 5 Zliz. 4. for wing a trade, 
the computation by calendar months was held fatal, but being 
aſter verdict it was aided. 12 Mod. 641. Hill. 13 W. 3. B. R. 
| Stretchpoint v. Savage, and cites Mich, 6 W. 3. The King v. 


Time. _ - 


(D) How to be underſlood where it is mentioned 
generally. 


1 V THERE a man Jour of the feaſt of St. Michael, and does 2 Inſt, 435, 
not fay what St. Michael, it thall be intended St. Michael 456- 

the archangel, which is the moſt notable, and not St. Michael 

in Tumba. Br. Jours, pl. 5. cites 20 H. 6. 23. 
2. But if a man ſpeaks of the feaſt of our Lady, and does not 

ſhew which feaſt, it is ſaid that this is not good, Br. Jours, 

pl, 5. cites 20 H. 6. 23. 


(E) Pleadings of Time. Neceſſary to be pleaded. 
FR In what Cafes. | 


I, IN affiſe in London, it is uſual to put the year and day of the See (x) 
I difeifin. Contra in other aſſiſe; for it is not uſed but in 
actions perſonal, and not in actions real nor mixed; quod nota, 
Br, Pleadings, pl. 62. cites 20 Aſſ. 6. 
2. Where a man declares upon an obligation without a date, he 
ought to declare quando factum fuit. Br. Obligation, pl. 66. cites 
3 H. 4. 5. per Richill. 
3. In treſpaſs, if a man juſtiſies for tithes as parſon at the time 
E the treſpaſs, &c. it is not good; becauſe he does not ſay, that | 
e was parſon as well at the time of the ſeverance as at the time of 2741 
the taking. Br. Pleadings, pl. 15. cites 35 H. 6. 48. 
4. So z villeinage, and Hias of good, he ought to ſay, that 
he was his willein at well at the time of the firſt taking as at 
phe time of the ſecond taking. Br. Pleadings, pl. 15. cites 35 
. 6. 48. 
5. And where a ſheriff juſtifies an arreſt by capias, he ſhall 
ſay, that he was ſheriff as well at the time of the arreſt, as at 
the time of the receiving of the writ. Br. Pleadings, pl. 15. cites 
35 H. 6. 48. 
6. Treſpaſs de clauſo fracto; the defendant ſaid, that the place Br. plead. 
1 a piece of land, and that 7. W. vas ſeiſed of a houſe in D. of ings, pl 94. 
which this piece was parcel, and infeoffed A. in fee, who inſeoffed S. C. 
1 B. in fee who had iſſue W. and died ſeiſed, and W. entered as 
ir and infeoffed the defendant, aud gave colour by J. W. The 
Plaintiff ſaid, that he bat ſeiſed of a lane in the ſame vill in fee, 7 
nohich the place is parcel, and that the defendant did the treſpaſs, ab- 
que hoc, that it was ever parcel of the ſaid houſe, prout, &c. to 
which the defendant ſaid, that it was parcel of the houſe in the 
poſſeſſion of J. B. and the others e contra, and it was found 
for the plaintiff; and exception was taken -inaſmuch as he 
did not anſwer if it was parcel of the houſe at the time of 
the dying ſeiſed of J. B. and yet good by the opinion of 
the Court; for when he ſays, hat it was parcel when F. B. 


274 Time. 


war ſeiſed, this ſhall be intended all the time that J. B. was ſciſed, 
therefore it was parcel at the dying ſeiſed, and it ſufhces to ſay 
that W. ut filius & hæres entered, for this word (ut) is tanta 
mount, that he is ſon and heir in fact. Br. Treſpaſs, pl. 304. 
| cites 3 E. 4. 27. | | 
$2 where be 7. Treſpaſs of goods taken at A. in the county of E. the defendant 
Cought at ſaid, that the city of London is an ancient city time out of mind, and 
that there is a market there every day except Sunday, and that H. was 
without ed of the goods at London, and on Friday before the treſpaſs fold 
ng Bs them to the defendant, and did not ſbeꝛu any year; and yet good per 
— Cateſby, Chocke, and Littleton, becauſe he ſaid, that there is a 


kr 200. cites market there every day except Sunday, Br. Pleadings, pl. 100, 


65-925 cites 12 E. 4. 1. 


had ſaid n A wert day. Br, Pleadings, pl. 100. cites 12 E. 4. 1. 


Br. Replea= 8. If a man pleads that A. zuas ſeiſed in fee to the uſe of B. and 
der, - bat B. gave 0 him the trees, this is not good if he does not /ay 
Fe in ref, preciſely, that A. was ſeiſed to the uſe of B. at the time of the 
paſs, when gift ; for alteration may be meſne between them. Br. Pleadings, 
amanjs- pl. 79. cites 6 H. 7. 3. 2 
mand of ceflui que uſe, he Hall! ſay, that the ferffees were ſeiſed to this uſe at the time of the command, 
Br. Pleadings, pl. 165. cites 10 H. 7. 26. | 

Ss it is if he ſoys, that the place is bis franktenement, he ſhall ſay, that at the time of the treſpaſs, the 
place was his franktenement, &c. Br. Pleadings,pl. 79. cites 6 H. 7. 3.——Coura of things which 
may be intended to bave continuance. Br. Pleadings, pl. 79. cites 6 H. 7. 3. 


9. Where a man pleads a leaſe for years and releaſe, he ſhall ſay 
that he was paſſeſſed at the time of the making of the releaſe. Br. 
Pleadings, pl. 166. cites 10 H. 7. 26. | 

10. The time of ſeiſin in @ quare impedit is immaterial, and 
ſieiſin generally in the time of peace, in the reign of ſuch a king, being 

alleged, it is ſufficient. Per Holt Ch. J. Skin. 660. in caſe of 
the King v. the Biſhop of Cheſter. . | 

11. Aſumgſit to run a horſe at ſuch time and place as the plaintiff 


ſhould appoint, and the plaintiff declares, that he did appoint ſuch a 


day ; it was doubted, whether this was appointing a time, which 
is more certain and determinate than a day : per Curiam, by ap- 
pointing a day the /aw will ſupply the reſt, and fix it to the moſt 
uſual and convenient time of that day. 3 Salk. 346. pl. 1. Trin. 
II W. 3. B. R. Scott v. Hogſon. 

12. In pleading want of affets by an adminiſtrator the time 
muſt be ſet forth. See 12 Mod. 611. Hill, 13 W. 3. Ingram 
v. Foot. 

13. In tranſitory actions time and place are not material, but the 
1 may declare at any time or place. 10 Mod. 251. 348. 
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3 Geo. 1. B. R. Cafe v. Hawkins, 
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(F) Pleadings. In what Caſes a Day muſt be ſhewn 


certain. 


bk JN treſpaſs the defendant pleaded a gift of the plaintiff ; and Br. Viſne, 
the plaintiff ſaid, that after this gift, and 1 the treſpaſs, * G. one 
the defendant re- gave it to the plaintiff, by which he was poſſeſſecd 
till the treſpaſs, and the defendant maintained his bar, abſque 
hoc, that he re-gave after the firſt gift; and this plea admitted 
evithout alleging a day certain. Br. Pleadings, pl. 142. cites 
10 H. 6. 16. | | 
2. In debt upon account by an executor, the defendant ſaid, that 
the teſtator made the plaintiff and one W. his executors at London, 
who is in full life, not named in the writ, judgment of the writ ; 
and the plaintiff ſaid, that after this the teflator made him his 
fole executor at C. in the county of Middleſex, judgment, &c. 
To which the defendant ſaid, hat the truth is, that he made 
the plaintiff his executor ſole, but after this he made both his ex- 
ecutors ; abſque hoc that he made the plaintiff his ſole executor 
after this. And he was compelled to fhew day certain, viz. that 
ſuch a day he made both his executors; abſque hoc that he 
made the plaintiff executor ſole after this. For, per Priſot, 
if all was alleged in one county, then the county may inquire 
of the time well enough; or if all was alleged in two coun- 
ties which might join, viſne ſhould be of both counties; but 
London cannot join with any. Therefore by him and Moile 
day certain ſhall be alleged, that the viſne ſhall come awhere the 
* is alleged. Br. Viſne, pl. 5. cites 33 H. 6. 44. 
3. Where a man is bound [that J. S. ſhall] enter into ſuch S-where the 
land before Michaelmas peaceably, it is ſufficient to ſay, that he en- <229ition of 


tered into it peaceably before Michaelmas, without declaring what _ — 
day. Br. Conditions, pl. 79. cites 37 H. 6. 18, obligor all 


| | not enter nor 
claim ſuch a houſe ; and the defendant ſaid, that be did not enter ner claim. Keble ſaid, he claimed ; 
priſt. Brooke ſays, it ſeems that he ought to fay that ſuch a year and day be claimed. Br, Conditions, 
pl. 130. Cites 4 H. 7. 13. , f | 


4. Treſpaſs of a cliſe broken, &c. The defendant juſtified, that Br. Count, 
J. S held of him, and aliened in mortmain, and he entered for the pl. G8. cites 


— — 


| alienation within the year. And no plea; per Cur. Becauſe he S. P. fr it 


dres not How what day the alienatio: was made, ſo that it may ap- hal 2 be 
2 . intended thas 
pear whether he entered within the year. Br. Jours, pl. 49. cites 2 4 
7 7. . within the 
i 5 year, if it ba 
not ſhewn ; for the time there is parcel of the ſubſtance of the bar, and it ſhall not be a good plea 
there to ſay, that he entered within the year, ev:1bout ſpewing the day certain, for the notice of 
the jurors. Arg. Pl, C. 27. b. in caſe of Colthirſt v. Bejuſhin. S. P. 33. b. in S. C. by 
Mountague Ch. J. | 


&, But in formedon, if the "tenant pleads nontenure, and the Br. Count, 
demondant ſaid that he was tenant, and made alienation to per- f 59: tea 
ſons 
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0 3 fons unknown, to the intent, &c. and that he took the profits, and tl 
3 he H. that he brought his action within a year of the title accrued ; there 1 
6.115. 16. . he ſhall not ſhew day of the alienation, but when the action P. 
accrued to him. Agreed, per tot. Cur. Br. Jours, pl. 49. cites 3 
7H. 7. 5. = i 
* Count, 6. And in dum fuit infra etatem he ſhall not ſhew day of the k 
ge © alienation. | Br. Jours, pl. 49. cites 7 H. 7. 5. 
87S 1 7. But note, that in *“ real action, it is not uſual to ſhew the & 
Nor in mixe Year and day, contra in perſonal actions. Br. Jours, pl. 49. cites if 
—— as 7 H. 7. 5. | liy 
wade por quare impedit. Br. Count, pl. 59. cites S. C. Heath's Max. 8. cites S. C. and gle 
9 H. 6. 115, 116. ſhe 


8. If one be bound in an -%/igation ts infeoff another between 
the date of the obligation, and the feaff of St. Michael next en- 
ſuing, there, if action be ſued upon the obligation, it is no 
plea to ſay that he infeotied him, but he ought to fhew the 
day certain; for the time is parcel of the ſubſtance of the 
bar, and if it be omitted it ſhall never be intended. And 
alſo the plea ſhould not have been good, if he had ſaid that 
he infeoffed him before the feaſt of St, Michael, without ſhew- 
ing the day certain, for the information of the jurors, if iſſue be 
joined. Arg, Pl. C. 27, b. Paſch. 4 E. 6. in caſe of Colthirſt 
v. Bejuſhin. | | 

g. Leſſee brought bill of covenant againſt leſeor, who had cove- 
nanted with him, that if he was lawfully cjected of any part of 
the land, that he ſhould have ſo much other land of the leſſor 
dnring the ſame term, and he ſhewed that he had been ejected 

of ſuch a piece of the land, and did not ſay when; and it 
was held that he ought to have fhewn the day certain, inaſmuch as 
it is matter of ſubſtance, Arg. Pl. C. 27. b. in caſe of Colthirſt 


v. Bejuſhin. 
A. if one 12. It is to be noted always for a general rule, that if he why 
eee flradi in bar is preſcribed to a certain time, he ought to ſhew the 


eee Len- day of his act certainly; per Mountague Ch. J. Pl. C. 33. b. in 


eg wg caſe of Colthirſt v. Bejuſhin. 
F | 8 
ought to ſhew certainly the time of his uſing thereof; ſo that it may appear to be done between this 
time. Pl. C. 3. b. in caſe of Colthirſt v. Bejuſhin, | 
So he who juſtifies by licence, by warrant, or by autherity, ought always to ſhew the time certain of 
his juſtification. Pl. C. 33. b. in caſe of Colthirſt v. Rejuſhin, | 
But be aubo pleads in the negative, need not plead certainly, Pl. C. 33. b. in cafe of Colthirſt v. 


1uſhin. 
" he who pleads in abatement of a worit, or pleads a plea after the loft continuance, ought to plead 
certainly; per Mountague Ch. J. who ſaid that theſe were obſerved as principles in our law. Pl. C. 3). 
d. in caſe of Coltbhirſt v. Bejuſhin. 


Noy, 93. 11. In replevin the defendant made conuſance for a rent due © 220 
- 4 _ J. S. abe was ſeiſed as remainder-man in tail, and averred that the ant qy 
0 tenant for life wwas dead, but did not allege the preciſe time when he 22 Ca 


not appear. | : 
Lat. died. It was + argued, that he need not, becauſe an avowr/ The p 


205. 8. C. (which is in lieu of an action) is a real action, and in real actions March 


the 


4 
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the preciſe day need not be alleged. Poph. 200. Mich. 2 Car. but S. P. 


d t 
Dicker v. Moland. oes not ap 


pear. - 
Palm. 508. Hill. 3 Car. B R. S. C. and S. P. argued accordingly ; but the opinion of the Court 
ſeemed againſt him, and adviſed the taking a new diſtreſs, becauſe here the time of the death of te · 
nant for life does not appear whether it was before the rent arrear or not 

+ 3 Nelf. Abr. 287. cites Poph. 201. DiTtcxisr ve MoxLaxD as adjudged, that he need not 
ſkew the preciſe time; but this ſeems to be an error of the preſs, 


12. In aſſumpſit, the plaintiff counted, that defendant in 
conſideration of 28. promiſed 79 carry ſuch goods aboard a fhip, 
if plaintiff would deliver them to him, and ſhewed that he de- 
livered them, but defendant did not carry them aboard. But 
exception was taken, becauſe he ſaid only deliberavit, without 
ſewing when or where, and then the law ſays they were not 
delivered. Per Jones J. The fame is but matter of inducement 
to the promiſe, and ought not to be ſhewed ſo precifely, - Godb. 
404. pl. 484. Paſch. 3 Car. B. R. Mole v. Carter. 


(G8) Pleadings. Good. Where Time is made 


1 
Parcel of the Ifue. 


I. IN replevin defendant avwved, for that J. S. was ſeiſed and 2 Saund. 


made a leaſe to B. for 21 years, who being poſſeſſed, af- . Bzx- 


- . NET V. 
figned his term to H. the avowant, by which he entered, and Hornzcny 


was poſſeſſed; and oz the fit Dec. 18 Car. 2. at F. demiſed S. C. fays 
for part of the term to the plaintiff rendring rent; and for ſo _ rag 
much rent arrear he avowed the taking the beaſts. The plain- of opinion 
ti pleaded in bar, that the avowant upon the ſaid firſt December that the if- 
18 Car. 2. aforeſaid at F. did net demiſe mode & forma, as the et aer 
avowant has alleged, et hoc, Wc. unde, Sc. Aﬀter verdict and aided by 

judgment for tlie plaintiff ' in C. B. it was aſſigned for error ce 
in B. R. that this was an immaterial iſſue, by making the day j,emwimn 
and place parcel of the iſſue; for a demiſe at another day contra, and 
and place would maintain the avowry, and the putting them hat it eg 
in is only for conformity in pleading, but the plea ſhould have 8 ſta- 
been general, non dimiſit modo & forma, & c. The Court could tute of jeo- 
not tell for whom to give judgment according to the right of r. 2 
the matter; and after the matter had been twice argued, whe- 5 
ther this cafe was remedied by the new ſtatute which cures affirmed. 

defaults where the right is tried, the Court were of opinion 2 


that it was not, and doubted what to do. But afterwards, upon 18 
other exception taken by Hale Ch. J. to the avowry, the judg- cording to 
ment was affirmed. 2 Lev. 11. Trin. 23 Car. 2. in B. R. Suns 
' as above. 

Holbech v. Bennet. 

2. In account the plaintiff declared, that upon the 1/4 March, 
22 Car. 2. and thence to the 1½ May, 27 Car. 2. the defend- 
ant avas his receiver, &c. Defendant pleads, that from 1 March, 
22 Car. 2. to the 1ff May, 27 Car. 2. he was not his receiver, & e. 
The plaintiff demurred fpecially, becauſe the time from the xt 
March to the 1ſt May are made parcel of the iſſue, which it 


| ought 
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ought not; becauſe plaintiff muſt allege a time for form's 
ſake, and defendant might ſay he was not receiver modo & forma, 
&c. Beſides the defendant was charged as receiver on the x 
day of March; and he pleads, that he was not receiver from 
that day; ſo the day was excluded, which the Court held an 
incurable fault, and that the time ought not to be made par- 
cel of the iſſne. And judgment, quod computet. 2 Mod. 145. 
Hill. 28 & 29 Car. 2. B. R. Brown v. Johnſon. 

3. When by a traverſe the time is made part of the iſſue, ſuch 
traverſe is never good ; per Cur. 5 Mod. 286. Mich. 8 W, 3. 
Blackwell v. Eales. „ | 


For more of Time in general, ſee Arbitrement, Condition, 
Limitation, Payment, Stocks, Tender, and other 
proper titles, 


[278] Title, 
Rn (A) MWhat is. 


I. P 9SSESSION is a good title, where no better title 


appears. Ser Maxims, in æquali jure melior eff conditio 


poſſidentis; and qui prior eft tempore, potior eff jure, in æquali 
jure. 

2. A preſcription, that is to claim a real interęſt in alieno ſolv, 
is a title, and as a title muſt be ſtrictly and curiouſly plead- 
ed; per Sir Francis North Arg. Vent. 386. in caſe of Potter v. 


North. 


(B) Preference. Where a Man has ſeveral Titles, 
which ſhall be preferred. 


See more at 1. HEN 2 titles concur, the beſt ſhall be preferred as where 
der . W diſſeiſor leaſes the land to the diſſeiſee for years, or at will, 


ter, and at : : - f 
r enters, the law will ſay that he is in of his ancient and bet- 


3 ter title. Finch's Law, 16. a. f. 95 


2. It 


1. 


title 


by 1 
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2. It was enacted by act of parliament, that all the lands 
of S. ſhould be forfeited to the king, of whomſoever they were 
holden. S. held ſome lands of the king; the king had that land 
by efcheat by the common law, and not by the fiatute. Arg. Godb. 
309. cites Sir Ralph Sadler's caſe. | 

3. Abbot ſeiſed in right of his houſe, committed treaſon, and 8. C. cited 
made a leaſe for years, and then ſurrendered his houſe to the king 3 
after the ſtatute 26 H. 8. 13. It was adjudged that the king field's caſe, 
was in by the ſurrender, and not by the ſtatute, and ſo ſhould aud in Mo. 
not avoid the leaſe, But if the king had it by force of the ſta- 319 N 
tute, then he ſhould have avoided the leaſe. Arg. Godb. 311. 
cites the Abbot of Colcheſter's caſe. 


4. Tenant in tail, reverſion to the king. Tenant in tail makes 


a leaſe for years, and is attainted of zrea/on, the king ſhall avoid 


the /caſe upon conſtruction of the ſtatute of 26 H. 8. 13. which 
gives the land to the king for ever. Arg. Godb. 311. cites 
PI. | 60. . 8 
6 if a deviſe be made of land to the heir at lau, of the ſame — A 
18 At 


eſtate as would deſcend, it is a void deviſe ; for the deſcent ſhall 5: 


be preferred. Per Doderidge J. Godb. 412. pl. 489. Trin. 21 Jac. 
B. R. in Sommers's caſe. 


(C) Excuſe. Coming in by Title, how far favoured L279 ] 


in Law. | 


\ 1* a man diſſeiſes me, and makes a feoffment, and J re-enter, So ef the 24 
I I ſhall not have treſpaſs againſt the fegffee ; for he is in by eser, by 


title and ns treſpaſſor to me. Br. Treſpaſs, pl. 35. cites 34 H. 6. 30. ſome; quzre 


*. inde, for 
by the beſt opinion. i5in by _ 

; | Br. Treſpaſs, 
pl. 25. cites 34 H. 6. 30. . xa lies for diſſeiſee again feoffee of diſſeiſor; per Keble 
and Wood. But Conſtable, Kingſmill, Frowike, and others, ſeemed e contra; for by the common 
law, he that was in by title ſhould not be puniſhed. For if the heir of difleifor had lands which de- 


ſcended, no damages ſhou!d be recovered againſt him, any more than where he was in by feoffment, 


and that was the reaſon of making the ſtatute of Glouceſter, that every one ſhould anſwer for his axon 
time; ſo where diſſeiſor ſells trees, and the vendee cuts and carries them away, but where the 
c.rrying away is to the uſe of diſſeiſor, it is otherwiſe. But where feoffze was party to the diſſeiſin 
by covin, &c. he ſhould be puniſhed, As if I diſſeiſe a man, and infeoff my father, who dies 
ſeiſed, affiſe lies againſt me, Hill. 13 H. 7. 15. b. pl. 11. See Trelpaſs (T) pl. 8. and the 


notes ther Cs. 


2. But where diſciſor commands his ſervant to do an act upon the 


land, and I re-enter, treſpaſs lies againſt the ſervant, by the beſt 


opinion. Quære. Br. Treſpaſs, pl. 35. cites 34 H. 6. 30. 


2 — di hd _ — rd as 
* — 4 — 7 


itle. 


(D) Pleadings. Declaration. In what Caſes 4 
Title muſt be er forth in the Declaration. 


A. affiſe 1. I N affiſe of common the plaintiff ſhall make title in his plaint ; 
Fro - quod nota : though the defendant or his bailiff cannot challenge 

25 Plaiatiff it ; quod nota bene. Br. Titles, pl. 22. cites 15 Aſſ. 5. 

vis com- | | | | 

pelled to ſhew title, becauſe it was againſt common right, and ſo he did; and this ſeems to be in his 

plaint ; by which he /aid that S. was ſeiſed of the mator of D. with the piſcary appendant, ard gave 

him the manor cum pertinentiis fi mal cum tota piſcharia, &c. and alleged ſeiſin per my & per tout. Br. 

Titles, pl. 48. cites 34 Afl. 11. Br. Plaint, pl. 17. cites S. C. ; 


Where a 2. The plaintiff need not to make title in the plaint, but where 
22 the Plaint is of ſuch a thing, of which afſiſe did not lie at common 
— © _ law but by ſtatute, as of common, office, eflovers, &. for it lay of 
men right the land and rent at the common law. Br. Titles, pl. 25. cites 
ar it is of an 22 Aſſ. 45. | | | 


2 there a man ſhall make his title in his plaint; but of a rent e contra, though it be a rentsſcch 
er rentcar For that does not appear to be againſt common right; for it may be rent-ſerwice by in- 
rendment till the title be made; and when the plaint bas the appearance of a thing which may be intended 
rs fland cb common right, there the plaintiff is not always compelled to make his title in his plaint. 
Br. Aſſiſe, pl. 13. cites 35 H. 6. 6, 7. Br. Plaint, pl. 1. cites 8. C. 


3. In quod permittat of a way, Kc. the plaintiff ſhall make 
-> title in his count; per Cur. Br. Titles, pl. 60. cites 30 
; . 6. 8. : 
4. So in ſecta molindini, & c. becauſe it is a thing iſſuing out of 
another's ſoil. Br. Titles, pl. 60. cites 30 H. 6. 8. | 
5. Contra of common right, Br. Titles, pl. 60. cites 30 H. 
6. 8. . : a ; 
As in treſ- 6. Where a man is not to recover the thing, but damages for the 
paſs dure thing, he ſhall not be compelled to ſhew title; and e contra in 


n& ut quod permittat, aſſiſe, &c. where he may recover the ſame thing, 


Tarrenan - . . 

ſears in- Note the diverſity. Br. Titles, pl. 3. cites 34 H. 6. 28 & 43. 
travit, and 

ſoch Eke, the deſendant ſhall not ſay, that the is his franktenement, judgment if without 
title * ſhewn, &c. For this act ian is in the poſſefſion, and only treſpaſs ro recover damages, and not 
to recover the warren. Br. Titles, &. pl. 3. cites 34 H. 6. 28 & 43» Br. Warren, pl. 2+ 


cites S. C. 


* { 280 ] | 
Heath's 7. E in nature of afſiſe of common ; the defendant pleaded non 
cies . U. Ae, and the lite . ee and did 
nat allege it in his. count, and yet it was permitted; for it ſeems 
that title cannot be made in the count in this action, as in the plaint 
of aſſiſe, and therefore does not lie of the common. Br. Gene- 
ral Iſſue, pl. 68. cites 4 E. 4. 1. 

8. Afiſe of an ofice, the plaintiff made title in his plaint, 
and it ſeems that he ought ſo to do; for this is of a thing of 
which afſiſe does not lie by the common law, Br. Titles, pl. 54. cites 
„ | 

9. In waſte, when the defendant makes default at the grand 


diflreſs, or in a quare impedit, or in an avowry, in ſuch caſes the 
4 plaint 


— 


wa ma, ws. 'B 


plaintiff ought to count; but he has us occaſion to count of a year 
and day; for the defendant in one caſe, and the plaintiff in che 
other, where ſuch default is, has no day in court to make a de- 
fence; but in both caſes a good title ought to be ſhewn. Jenk. 124. 
in caſe, 52. | 

10. For the office of parker or fleward, there is no occaſion for 
any title; for they are ices af common right. It is otherwiſe of 
a rent-charge, or rent ec, which are againſt common right. In 
an aſſiſe of theſe, a title ought to be made. Jenk. 130. pl. 64. 

11. Action ſur le cafe, ſuppoſing that he was /eicd in fee of the 5. C. cited 
manor of H. and a fair to be held there every Aſcenſion day, 72 —_— 
and that the defendant diſlurbed him 19 take toll, &c. The defend- 3 be. 
ant pleaded not guilty, and found againſt him. And now moved caule it was 
in arreſt of judgment, that the declarition was not good, becauſe e 
he doth not ſhew a title to the fair by grant, nor by prefcription, ö 
{o he hath not any cauſe of action, fed non allocatur; becauſe 
it is but a conveyance to the action, and is not any claim thereof, as to 
the right, as in a quo warranto and therefore the declaration, 
without ſpecial title compriſed therein, is good. Wherefore it 
was adjudged for the plaintiff, Cro. J. 43. pl. 9 Mich. 2 Jac. 

B. R. Dent v. Oliver. : 

12, The plaintiff declared in aim ſur le caſe for diſturbing his S. C. in er- 

cattle, and lays no title but only in uſing their common in ſuch a tant 

. , 8 e need 
cloſe, but lays no title; and judgment by nil dicit. And afterwards, not ſhew a 
upon a writ of error, exception was taken, for that he lays no citie, and it 
title, which he ought in this caſe, where he claims an intereſt, Ka ant een 
and a charge in the fail of a ſtranger, eſpecially here, being upon defendant's 
a nihil dicit, or upon a demurrer. After a verdif, it is true, it land. Skin. 
will be well enough; for it ſhall be preſumed the judge, upon the a 
trial, made them ſhew their title. Pollexfen, on the other ſide, © * 
ſaid, that this action being upon the pgſſeſſion, is well enough; and 
compared it to a way, to a caſe of /ights, to a water-caur/e, &c. and 
cited caſes where ſuch actions had been brought. And cited, 
1 Cr. 575. the caſe of Saxvs v. 'TREFUsIS, where an action for 
ſtopping the water-courſe, without laying a title, was held 
good upon demurrer. Skin. 115. Trin. 35 Car. 2. B. R. 
Brown v. Booking —Cites 2 Cr. 121.—1 Cr. 325. 499. 575.— 
2 Cr. 673. | | 

13. Where a common or way is claimed, the title ought to be 
ſet forth in the declaration; but for a fair or franchiſe, which is 


no charge to another's ſoil, there habere debuiſſet is good without 


more; per Holt Ch. J. 12 Mod. ;5. Paſch. 5 W. & M. B. R. 
Anon. | 
14. Where action is brought upon the poſſeſſion, and is founded 
upon a wrong done upon the poſſeſſion, and not to the title, as if 
brought by a commoner for digging, coney-burrows, ſo that he 
cannot enjoy his common in tam amplo modo, he need not fet a 
title forth either by grant or preſcription. 12 Mod, 97. Trin. 
8 W. 3. B. R. Birt v. Strode. 
15. A ſeifin in fee is not neceſſary to be ſet forth, but where a S. C. c 
preſcription is to be made; and therefore a declaration on the 553 
Vol. XX. 'L „„ 
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made by bi- 


Title, | 
MeMon where no preſcription is made, is as good as upon a ſeiſin 
in fee. 12 Mod. 98. Birt and Strode. 


16. Covenant by an heir againſt an aſſignee for rent; it ſeems that 
this being brought on the title, the title ought to be et forth in the 


ef plaintiff declaration, and that the want thereof will not be made good by 
need not ſet verdict. See 11 Mod. 179. Trin. 7 Ann. B. R. Willet v. Boſ- 


forth any 
title; but 


where it was made 


comb. | 
bis anceſtry, or anther, and he brings his action, and entitles himſelf under ſuch, 


he muſt ſer forth his title. Holt's Rep. 568. Willet w. 4 


11 Mod. 168. 


17. A. was pgſeſcd of a chſe adjoining to a cliſe of B. the fence 


f. * . between the ſaid 2 cloſes had time out of mind been repaired by 


but S. P. is 


not expreſsly the tenants and occupiers of B.'s cloſe. The fence was not re- 


mentioned, 


Holt 
Ch J. ai- 


Lwed that 


nant of toe 


land; for to 


charge a 


paired ; fo that B.'s cattle came into A. i cloſe; A. brought an action 
on the caſe againſt B. ſetting forth this matter, and had judgment 
in C. B. and upon error brought in B. R. this judgment was af- 
firmed. And per Cur. this is a charge upon the defendant 
againſt common right; for the law bounds every man's property, 
and is his fence; and this is obliging another to make a fence for 


him. And here 8 charge is impoſed upon another again common 


right, and the charge is laid on him as oxwrer of the foil, or & ter- 
tenant, the plaintiff in his declaration muſt make himſelf a good 
title; but where he declares againſt the defendant as a wrong-doer 


only, and not as tertenant, it is ſufficient that the plaintiff de- 


I Salk. 335, 336. Mich. 9 Ann. B. R. 


clares on his poſſeſſion. 
Starr v. Rookeſby. 


tettenant, one muſt make a title by grant or preſcription; but none need be made againſt a wrong - doer. 
6 Mod. 313. Mich. 3 Ann. B. R. in caſe of Tenant v. Go:dwin. 


Fr. Titles, 


Pi. 24. cite 


8. C. 


(E) In what Caſes a Title muſt be ſet forth in the 
| Pleading. | 


15 1* aſſiſe, if the tenant makes bar by H. who 2a. r N. and 

ſhexws certainly, &c. the plaintiff cannot traverſe that H. was not 
heir of N. without making to himſelf title ; quod nota; for in aſſiſe 
the plaintiff ſhall always make to himſelf title. Br. Titles, pl. 21. 
cites 14 Aff. 10. 


2. Aſſiſe againſt 2; the one pleaded a releaſe of all actions perſonal, 
and the other jointenancy with a firanger, and none took upon him the 
tenancy, and the plaintiff choſe him who pleaded the releaſe for his te- 


nant, and the ße awarded to inquire of the tenancy, which found 


fer the plaintiff ; by which he who pleaded the releaſe pleaded it again 


Iwithout taking the tenancy, and the plaintiff ſaid that after the re- 
leaſe he was ſeiſed and difſeiſed and found for, him; by which he re- 
covered and the other brought writ of error, becauſe the plaintiff 
cheſe his tenant, who pleaded in bar, and the plaintiff did not make 
title; and yet becauſe the defendant who pleaded the releaſe 
did not take the tenancy, therefore the judgment was affirm- 


ed. Br. Error, pl. 115. cites 17 Af, 25. and 19 Aff. 1 5 
| | : But 


pl. 44. cites 9 E. 4. 46. 


Title. 
But 17 Aſſ. 25. the opinion of the Court was againſt the plaintiff 


in the aſſiſe. Br. Ibid. 


3. In treſpaſs, the defendant faid that he gave to W. in tail, ꝛubo 
had iſſue M. who married 2. and had iſſue, and died, and the iſſue 
died, without iſſue, and Q. tenant by the curteſy aliened to the plaintiff 
in fee, by which the defendant entered for alienation to his diſheriſon; 


and the plaintiff ſaid that Q. ne aliena pas, and a good plea with- 


out ſhewing title; quod nota, And ſo it ſeems that a man ſhall 
not be compelled to ſhew title in ?re/paſs ; for he by his poſſeſſion 
has title againſt all who have no title, nota; for treſpaſs is ſuppoſed 
in the poſſeſſion. Br. Treſpaſs, pl. 38. cites 40 E. 3. 5. 

4. It a man zraver/es the bar, the defendant need not make 
title in treſpaſs ; otherwiſe it is in afſiſe. Br. Titles, pl. 6. cites 
40 E. 3. 5» | 
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The plaintiff 
may traverſe 
the bar, 
without 


making title 


in treſpaſs ; per tot. Cur. except Brian, Br. Titles, pl. 52. cites18 E. 4. 10. 


5. In mortdanceſlor, & c. it is agreed that the tenant may ſay that 
the plaintiff has an elder brother alive, or that he is not next heir, 
&c. without making title; for the action affirms him [tenant]. 
Contrary againſt a treſpaſſor; note the diverſity. Br. "Treſpaſs, 
pl. 57. cites 47 E. 3. 5. 

6. In cnage, the plaintiff intitled himſelf as couſin and heir, and 
the tenant ſaid, that he wwhs is ſuppoſed to die ſeiſed, had iſſue M. born 
and begotten at D. who is a/ive; judgment ſi actio; and a good 
plea without intitling himſelf; for he has the poſſeſſion ; and there- 
fore if he can prove that the demandant has no title, it is ſufſi- 
cient. Br. Bar, pl. 17. cites 11 H. 4. 56. | 


7. But in treſpaſs, if the defendant intitles a ſtranger, yet this is 


no plea without intitling him to do the treſpaſs; for there the 
plaintiff was ſuppoſed to be in poſſeſſion at the time of the treſ- 
paſs; note the diverſity. Br. Bar, pl. 17. cites 11 H. 4. 56. 

8. In treſpaſs upon anno 5 N. 2. it is a good plea for the maſter 
of an hoſpital, that FJ. S. his predeceſſor was ſeiſed and died, and he was 
elected maſter, and entered, and give colour; for if he conveys to 
himſelf a lawful entry, it is ſufficient. But contrary in aſſiſe, for 
there he ſhall make title; for it is not as a dying ſeiſed, and a 
deſcent; quod nota differentiam by ſeveral. Br. Aſſiſe, pl. 11. 
cites 34 H. 6. 27. | | 

9. In treſpaſs, if the defendant pleads bar, and gives colour, the 
plaintiff ought to make title, Br. Titles, pl. 44. cites 9 E. 4. 46. 

Treſpaſs, pl. 188. cites 


10. But where the defendant pleads bar, and gives title in the 


fame bar, and deſtroys it, there it ſuffices for the plaintiff to main- 


tain the ſame title without making other title. Br. Titles pl: 44. 
cites 9 E. 4. 46. 
It. As in treſpaſs the defendant ſays, that he was ſciſed, till by B. 


diſſeiſed, who infeaffed the plaiutiſt, upon whom he entered; there 


it ſuffices to ſay, that B. did not diſſeiſe the plaintiff Br. Titles, 
1 12. And 


8. P. Per 
Pigot and 
Jenney. Br. 


9 E. 4 · 49. 


S. P. Per 
Pigot and 
Jenney. Br. 
Treſpaſs. 
pl. 188. cites 


9 E. 4+ 49 
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12. And in aſiſe, if the tenant ſays, that he infeaſed the plaintiff 
ne gr. en condition, and fer the condition broke he entered ; there the plain- 
a tiff may ſay, that they were not broken, Br. Titles, pl. 44. cites 
188. cites 9 9 E. 4. 46. | 
E. 4. 49. 13. Ss if the tenant ſays, that he within age infeaſed the plaintiff 
upon whom he re-entered, there it ſuffices for the plaintiff to ſay, that 
he nas of full age tempore feeffamenti, without making other title. 
uzre ; for it is but the opinion of ſome, and ſeveral e contra. 
Br. Titles, pl. 44. cites 9 E. 4. 46. 

14. So if he ſays, that he leaſed to the plaintiff for life who aliened 
in fee, and he entered, the plaintiff may ſay, that he ne infeoffa pas. 
Per Pigot and Jenney. Br. Treſpaſs, pl. 188. cites 9 E. 4. 49. 

15. In treſpaſs the defendant fuſtiſied for tithes as parſon impar- 
once, and was compelled to fbew how he came to the parſonage, 
and ſo he did. Br. Pleadings, pl. 117. cites 21 E. 4. 65. 

16. If in caſe for diſturbing his common, &c. plaintiff counts 
on his poſſeſfion, and after it appears by pleading, that defendant is 
gener of the land, there a title muſt be ſet out. As in treſpaſs 
for taking and chaſing his cattle, if defendant j/tifies as in his free- 
Bald, and that he tot them damage-feaſant, there the plaintiff muſt 
ſhew forth ſome title in his replication, in anſwer to that of the 


F 283 ] defendant's in his bar. But in a declaration, where the defend- 


ant may be as well ſuppoſed a ſtranger as an owner, there no title 
is neceſſary to be ſhewn. Per Holt Ch. J. in delivering the opi- 
nion of the Court. 12 Mod. 98. Trin. 8 W. 3. B. R. in caſe of 
Birt v. Strode. 
Comb. 472. 17. Replevin; the defendant avozved for rent, that he was po/- 


> £50 rg ed of a houſe for divers years then, and yet to come; and that he 


ant demur- legſed it to the plaintiff from year to year, &c. The plaintiff rephed, 
red upon the il Habuit in tenementis. Defendant rejoined, quod ſatis habuit in 


aintiff 5 = | 
1 tene mentis. And upon demurrer to the rejoinder it was alleged, 


becauſe he that the defendant in the rejoinder ſhould have ſet forth a title. But 


_ Northey for the defendant moved, that there was no neceſſity ſo 
verſed the to do; for though in debt 7 rent, if the defendant pleads in bar 


title ſer out nil habuit in tenementis, the plaintiff in his replication muſt ſhew 
in the avow- a title; becauſe in debt for a rent, the plaintiff is not obliged to 


(hb amp -5 ſhew a title in his declaration, but gued cum dimiſit is ſufficient, 
chis ction to yet in an avowry it is otherwiſe, for in an avowry ſome kind of 
1 title muſt always be ſhewn, as was here, viz. that he was poſſeſſed 
therefore it for divers years then and yet to come; which being done, there 


differs from is no neceſſity to ſet out a title again in the rejoinder. Whereon 


1 the Court took time to conſider. And after Northey ſaid, he could 
rent, for not make good the avowry, and therefore prayed leave to amend, 


that being a paying coſts. Quod Cur. conceſſit. 12 Mod, 188. Paſch. 10 W. 3. 
prog B. R. Chaloner v. Claiton. 
* 

titie need not be ſet forth; and if it ſhould, would be unneceſſary, and therefore need not be anſwered, 
as it ought to be in Uri's caſe, And the caſe of SyMons v. PASULEV, 2 Jac. 2. was cited as authority 
in point; and the Court inclined to that opinion. Sed adjournatur.—3 Saik. 306. pl. 1. S. C. accord- 
ing o 12 Mod, and that the demurrer was to the rejoinder, and that Mr. Northey moved to amend it; 
for that he ſaid he couid not make it good for want of ſetting forth a title, and that is not proper in a re- 
jo:ntcr.—In an avowry a title muſt be ſhewn; per Holt Ch. J. 11 Mod. 220. Paſch. 8 Annæ, in 
ce of Harrington v. Buſh, 


18. In 
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18. In replevin for taking a horſe, the defendant avowed, that 
he was poſſeſſed of the cloſe, being the locus in quo, &c. for a term 
of years yet to come, and being fo poſſeſſed, the horſe was damage-fea- 
ſant there, &c. The plaintiff replied, that the defendant was to 
keep up his fences round the ſaid cloſe, but that the fame being 
down, and out of repair, the horſe eſcaped into the cloſe for want of 
good fences, upon which they were at iſſue; and at the trial the 
plaintiff was nonſuited; and now it was moved in arreſt of judg- 
ment, that this avowry was ill, becauſe in all avowries for damage- 
feaſant the avorwant muſt ſhew where the fee is, and how the particu- 
lar eftate is derived, quod fuit conceſſum per Curiam, if there ts 
a demurrer to ſuch avawry ; but becauſe the plaintiff by his replica- 
tion had waived the matter, and confeſſed and admitted a poſſeſſion 
in the avawant, that is ſufficient to juſtify a diſtreſs damage-fea- 
ſant, and has cured this defect in the avowry. 3 Salk. 307. pl. 3. 
Trin. 12 W. 3. B. R. Freeman v. Jugg. 
19. Treſpaſs for going over the plaintiff's cloſe with horſes, coxvs, 
and ſheep; the defendant juſtiſies, that he has a way for horſes, 
cows, and ſheep, and ſays, that ſuch a day he went over with horſes ; 
and upon demurrer it was adjudged ill; for it is a juſtification 
only for horſes. Judgment for the plaintiff. Sed quære. 11 Mod. 
219. pl. 7. Paſch. 8 Ann. B. R. Roberts v. Morgan. | 
20. Action of treſpaſs for taking cattle, the defendant pleeds quod Holt's Rep. 
poſſeſſronatus fuit of the cloſe, and that he took them damage-feaſant. 29 mY 
The queſtion was, whether in this caſe poſſeſſionatus fuit was ſuf- parts, that 
ficient, or whether the defendant ſhould have ſet forth his title. the action 
Holt Ch. J. ſaid, that he thought the ite could nat come in queſtion; ing or vs 
for the action is brought only for taking his cattle. If he had p.uuding 
claimed the land, the action ſhould have been for entering the ; and 
land; but where the treſpaſs is only for a p:r/onal act, as beating abe de- 


ten dant 


or taking cattle, poſſeſſionatus is ſufficient. And judgment for piud:d, bt 


the defendant. 11 Mod. 219, 220. pl. 9. Paſch. 8 Ann. B. R. 4 ua Pal 


. td 
Harrington v. Buſh. t% i aw 


&c. for a term net expired; and A. being ſo p:ſſ;ſſed, and the ſheep in the cloſe * doing damage, be by 
command of A. and as his ſervant, drowe them out and impounded them. To this the pluint eff demurred, 
and thewed for cauſe, that there is no title ſet forth ; and to juſtify this demurrer were cited for the 
plaintiff, Yelv. 74. 2 Cro. 291. Mo. 847, Holt Ch. J. gave his opinion as here, and per Cur. judge 
ment for the defendant, : - 
*[ 284] 


21. FA. is p:ſſiſſed, and B. comes and treads down his corn, 
and A. molliter manus impoſuit to put B. out of his corn, for which 
B. brings aſſault and battery, A. may plead quod poſſeſſionatus fuit 
&c. and that he molliter manus impoſuit to put C. out of his 
corn; and it is good without ſetting forth a title, for the action is 
tranſitory and cannot be made local but by a clauſum fregit. Indeed, in 
an avowry a title muſt be ſnewn; but that is not like this caſe. 
Per Holt Ch. J. Powis and Gould of the ſame opinion. 1 Mod, 
220. in caſe of Harrington v. Buſh. 


* 


reren i 
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Title, 


(F) Pleadingt thereof, bow. And the Difference 


thereof in the Mrit or Count, or in Bar. 


I. IN fcire ſacias a man pleaded, that his father was ſeiſed of the 

manor, and died ſciſed, and it deſcended to him as fon and Heir; 
and per Cur, he ought te ſbetu of what ate his father was ſeiſed ; 
quod nota. Br. Pleadings, pl. 33. cites 24 E. 3. 75. 

2. Error: a rent was granted of all his lands and tenements in B. 
and the title vas, that he <vas ſeiſed of certain lands and tenements in 
B. and yet judgment afhrmed ; for it was faid, that it is appa- 
rent; but Brooke ſays, quod mirum, for uncertain, Br, Pleading, 
pl. 17. cites 8 H. 4. 19. 

3. In afiſe, the tenant ſaid that A. held for life, the reverſion to 
J. S. who granted it to his father. The tenant attorned and died: 
the father entered and died, and be entered as heir, and gave colour ; 
and there it was held, that he ought to ſhew of whoſe leaſe the te- 
nant for life was ſeiſed ; and therefore he ſhewed of whoſe leaſe. 
But Brooke ſays, it ſeems that in pleading he ought to ſbeau, that A. 
was ſeiſed in fee, and leaſed, & c. But in writ or declaration he 
may ſay, that A. gave or demiſed, &c. without alleging that A. 
was ſeiſed, and gave or demiſed. Br, Pleadings, pl. 18. cites 
| Hi 4. . 

Nr the beir : 4» 5 by tenant in dower, after endowment pleaded, aſ- 
en, igned to her, ihe need not allege what day her dower was aſſigned. 


— Br. Pleadings, pl. 19. cites 11 H. 4. 63. 


the an- 
cefter died. Br. Pleadings, pl. 19. cites 11 H. 4. 63. 
5. If a man makes title in aſſiſe, or pleads fine between him and a 
ſtranger, or a recavery, he Hall ſay, that the parties to the fine or the 
 fenant in the recovery were ſeiſed at the time of the fine or recovery, 
and this by way of title or pleading ; but contra by way of for- 
medon or other action, or by way of declaration, Br, Titles, 
pl. 59- cites 10 H. 6. 21. | 

6. By way of title or pleading, as in barr, title, &c. a man 
Hall ſay, that he was ſeiſed, & c. and leaſed or gave, but by way of 
writ or count he ſhall ſay, that he gave or demiſed, without ſheawing 
that he 2was feiſed and leaſed, or gave; note a diverſity. Br. Plead- 

ings, pl. 13. cites 34 H. 6, 48. 
7. Precipe quod reddat of 40s. rent, the plaintiff in his title 
aid that the tenements put in view, aut of which the ſaid rent ariſes, 


was a meſſuuge and 10 acres of land in S. which makes the hoiſſe and 


monaſtery of S. and fo they did make and were time of mind ſituate 
upon the ſaid 10 acres, & c. Br. Pleadings, pl. 29. cites 9 E. 4. 19. 


[285] 8. Debt upon a leaſe for years by the plaintiff to the defendant, 


who ſaid, that E. was ſeiſed in fee and leaſed to the plaintiff at will, 
who leaſed to the defendant, upon whom E. entered and ouſted him, 
before which entry riens arrear ; and it was held that it Lale for 
the plaintiff to ſay, that E. did not leaſe to him at will, without mak- 
ing other title, quod nota & quzre. Br. Pleadings, pl. 48, cites 
21 H. 7. 26. | 

| 5 
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Title, 


(G) Pleadings. What ſhall be ſaid the Title, or only 
Conveyance to the Title. 


I. 1 aſſiſe of rent, the plaintiff made title that A. his anceſtor had 

been ſeiſed of the rent time out of mind in fee, and that A. granted | 1 
the rent to C. in fee, and that it is deviſable by cuſtom, & c. and = 1 
C. deviſed to D. which D. deviſed to the plaint tf who Twas ſeiſed ard 1 
diſſeiſed, and thewed the deed; and well; for the preſcription is Ul 
the title and all the reſt is only CONVEYAnce. Br. Titles, pl. 50. —_ 
cites 38 Aſſ. 28. | = 

„„ X | 


(H) Pleadings. Where it muſt be /et forth at large. 


1. | XECUTOR of him who had land delivered to him by elegit "Ii 
brought afſiſe, and made general plaint ; and good. Br. _ 
Titles, pl. 25. cites 22 Aſſ. 4 | 
2. In aſſiſe the zenant 37 1 by eſcheat of his tenant, and gave ui 
colour to the plaintiff, and good, and the plaintiff ſaid, that J. N. | 
was ſeiſed, and infeoffed him, and ſo was he ſeiſed till difjeiſed, &c. 1 
and no title. per Cur. For he has not traverſed the bar, nor confeſſed 0 
and avoided it ; and ſo it ſeems, that it is no bar at large, quære | 
inde. Br. Titles, pl. 46. cites 27 Afi. 71. Wh 
3. A man need not make title at large unleſs in“ aſſiſe only and Br. Titles, | 


in no other action, | CR) which was not denied. Br. Titles, 2 5 10.6 1 
. 1 17 
KY cites i 


5 H. 7. * P. Br. Traverſe, per, &c. pl. 185. cites 5 H. 7. 11, 12. 


—— 2 
* 


(J) Pleading Title. Without ſhewing bow 2 Anceſtor, 
or himſelf came to it after a Feoitment, &c. alleged. 


1. IN aſſiſe the tenant pleaded in bar deed of fraſtment of the 

randfather of the plaintiff with warranty as aſſignee, and 

ſhewed both deeds ; the plaintiff” ſaid, that not confeſſing the deed, his Ml 

grandfather was ſeiſed in fee and right, and died ſeiſed, by which he | 
entered as couſin and heir, and was ſeiſed, and a good title, without 
ſhewing how he came to it after. Br. Titles, pl. 19. cites 9 Aff. 11. 

2. In aſſiſe, releaſe with warranty of the unceftor of the Haintiff, 2861 

was pleaded in bar, and the plaintiff ſaid, that the ance/ior died Put where 


Þ+ jeoffment 
ſeiſed after, et non allocatur without ſbewing how he came to i after. I. | 
Br. Titles, pl. 20. cites 10 Aft. 23.  raniy is [| 
fie a d in in 


bar, the plaintiff was permitted to plead the dying ſeiſed of the ſame anceſtor, without thewing how 1 
he came to it after. Quzre the diverſity. Br Titles, pl. 20. cites 10 Ad. 23. 11 
+ S. P. Per Cur. Br. Titles, pl. 55. cites 9 E. 3. Fitzh. Affile. Fit! 


3. In aſſiſe the /e-fment of the ancęſtor of the plaintiff, whoſe heir, | {ki 
&c. was pleaded i in bar, and the plaint of ſaid, that ihe ſame anche - 
Y 4 


286 5 A 
bat ſeiſed and died ſeiſed, and he entered as heir, and was ſeiſed and 
diſleited, and a good title by award, without ſhewing how he came 
to it after; quod nota; by which the aſſiſe was awarded. Br. 
Titles, pl. 23. cites 17 Aſſ. 18. 

4. In aſſiſe, deed of the ancęſtor was pleaded in bar, and the plain- 
tiff ſaid, that his anceftor was ſeiſed, and died ſeiſed, after whoſe 
death he entered os heir, and awas ſeijed and difſeiſed, &c. and the 
aſſiſe awarded; and yet he did not ſhew how he came to the land 
after. Br. Titles, pl. 31. cites 29 Aſſ. 25. N 

5. In aſſiſe of rent, deed of the anceſtor wwas pleaded, and by award 
the plaintiff was received to ſuy, that the ſame anceſtor died ſeiſed of the 
fame rent, without ſhewing how he came to it after; as well as in 
athſe of land. Br. Titles, pl. 32. cites 30 Aſſ. 33. 


7 


Se if fuch 6. In aſſiſe, if recovery ic pleaded in bar againſt the ance/ior of be 


+ ro plaintiff, it is no title that after the recovery the anceflor was ſciſed in 
dier 2 fee, and died ſeiſed, without ſhewing how he came to it after. Br. 
ee. Titles, pl. 55. cites 32 E. 3. | | 

e, per - : 

Cur. Br. Titles, pl. 55. cites 32 E. 3.— Contra of a gift of the an eſtir made by died. Br. Titles, 


pl. 55. cites 29 Aﬀl 25. And fo ſee a diverſity between matter of record, and matter of fact. 


Br. Titles, pl. 55 


7. Moridancefior of ſeiſin in fee of F. anceſtor of the plaintiff, &c. 
The tenant faid, that I. father of the plaintiff, whoſe heir, & c. was 
ſeiſed in fee and the land is deviſable by cuſtom, and he deviſed to A, 
or term of life, the remainder ta this J. in tail, and the remainder 
in fee to be ſeld, and that the tenant fer life and the ſaid J. are dead 
without iſſue, and conveyed himfelf to the land by the ſale of the fee 
femple, and ſhewed the teftament of the father; judgment if aſſiſe, 
&c. And per Cur. in this caſe the ny. ſhall not ſay, that he 
avas ſciſed in fee, alſque hoc, that he bad any thing by the deviſe, with- 
out ſhewing how he came to it after; by reaſon that the deviſe 
binds as a deed indented. Br. Titles, pl. 48. cites 35 Aſſ. 1. | 
8. Formedon of zhe gift of R. to B. father of the demandant, in 
tail, &c. Rede ſaid that before the gift A. was ſeiſed in fee, and 
leaſed to the faid R. for lift, which R. after gave to B. in tail, and 
the ſaid A. entered after the gift made to his diſinberitance. Hill 
ſaid, after this gift, and the entry by A. this ſame R. was ſeiſed, and 
gave the land to B. in tail, of which gift this action is brought, and 
no title, without ſhewing how R. came ts it after the forfeiture ; by 
which Hill ſaid, that after the death of A one T. was ſciſed, and 
infeoffed R. in fee, who gave to the father of the demandart as in the 
writ and declaration, &c. Rede faid, T. whom you ſuppoſe to give, 
nothing had, & c. and the others e contra. Br. Titles, pl. 43. cites 
. | | | 
. 9. In treſpaſs the defendant pleaded in bar, and gave colour to the 
plaintiff by leaſe made to the father of the plaintiff at will, and the 


plaintiff thinking that his father had died ſeiſed in fee entered, & ce. 


The plaintiff ſaid that his father died ſeiſid, without ſhewing how 
he came to the fee. And good per Cur. Becauſe the defendant 
£ 287 J in his bar does not bind the plaintiff by matter of record to the 
eſtate at will. Br. Titles, pl. 57. cites 10 H. 6. 1, 4 
10. 
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10. A man ſhall not make title after. act of parliament, fine, or 
recovery, but by matter of later time; for by ſuch act againſt his 
father, if he enters again, and dies ſeiſed, and his heir enters, this 
ſhall not make title to the heir, without ſhewing title after the re- 
covery, &c. Br. Titles, pl. 63. cites 10 H. 7. 5. | 


(K) Pleadings by confefſing and avoiding the Bar by 
elder Title. | 


I. JN treſpaſs, the defendant made bar, that J. P. was ſeiſed, and 
infeoffed M. who leaſed to the defendant, &c. The plaintiff 
ſaid that before that J. P. any thing had, WW. was ſeiſed in fee, and 
infeoffed two, who gave to V. and his feme in tail, the remainder in 
fee to W. and after Y. and his feme died without iſſue, and M. as - 
heir of W. entered, upon whom the plaintiff entered, to whom the ſaid 
A. releaſed all his right, upon whom F. P. entered and infeoffed 4, 
who leaſed to the defendant, upon whom the plaintiff entered, and the 


treſpaſs meſne; this is a good plea per tot. Cur. Br. Titles, 


pl. 58. cites 10 H. 6. 14. 


(L) Pleading Title by Recovery. Good in what 


Caſes, and how. 


1. I aſſiſe, the tenant pleaded leaſe by R. his anceſtor, whoſe heir, 


&c. to K. for term of life, who aliened in fee ; by which he 
entered for the forfeiture as heir of his anceſtor, and the plaintiff claim- 
ing as heir of R. where he was a baſtard, entered, &c. The plain- 
tiff /aid protęſtando, that he is not a baſtard, pro placito that he brought 


aſſiſe againſt the leſſee and the alienee, and recovered, at which time 


this now tenant had nothing, nor ever before; and becauſe the fudg- 
ment was againſt a ftranger, which does not bind this tenant, and 
can have no other effect than to put him in the poſſeſſion which 
he had before, the Court was of opinion that plaintiff ought 
not to have aſſiſe, and ſo he was nonſuited. See Fitzh. tit. Title, 
pl. 7. and Br. Titles, pl. 45. cite 10 Aſſ. 20. | 
2 In afſiſe by a feme, the tenant ſaid that at another time the By which 


. plaintiff brought cui in vita of the ſame land againſt A. Que eſtate the plaintiff 


| he has, and appeared to it, judgment if to the writ of a more baſe , fle cui i» 


nature ſhe ſhall be admitted; and a good plea; ſor by this was vita diſ- 


the land diſcharged of aſſiſe. Br. Titles, pl. 35. cites 33 Aſſ. 5. —_— 


entered; and was ſeiſed until difle:fed, &c. and a good title, and the aſſiſe awarded; for though the by 
her ſu't affirmed him tenant at one time, ye: ſhe may agree to the contrary with him at another 
time, Ibid. : 

3. Where a recovery is pleaded againſt a man, there, per Finch. 4 _— 
the parties againſt whom, & c. fhall not make title of later time, with- Fo 29 
out ſbetuing how they came to it ; but he may make title of elder a wife, and 


time, without ſhewing how he came to it. Br. Titles, pl. 7. Cites makes a 
feefFment, 


47 E. 3. 13. | and outs rhe 


f ce, and he recovers by a, the f.me Lrings deer, the deſendant pieads the * recovery againſt the 
# 288 ] | 75 baron, 


— 
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baron, the may ſay that long time before her baron was ſeiſed, ſo that he might have dower. Br. 
Titles, pl. 7. CREE 47 E: 3 13s OY : 


Ard wow 4. In treſpaſs, a recovery is a good title without ſhewing matter 
4 0 4 ? - 2 i i * ; 

25 . fact; per Priſot. Br. Titles, pl. 51. cites 39 H. 6. 25. 

recovery of a rent ice is a good title to it, and to fealty ; for this is incident thereto. Quere if the 


ſervice had been 5:mage; it ſeems all one, becauſe a præcipe quod feddat does not lie of homage. 
Br. Titles, pl. 51. cites 39 H. 6. 25. | | | | 


5. So of a recovery in fermedon, without alleging that the donee 

was ſeiſed and gave; per Priſot. Br. Titles, pl. 51. cites 36 H. 6. 25. 

. 6. And the ſame law of an afji/e, and ſo in the caſe of a writ of 
right of advow/on, it is a good title without alleging preſentment, 
Br. Titles, pl. 51. cites 39 H. 6. 25. 

7. Contrary of a recovery in quare impedit, without preſent- 
ment ; for yur: impedit may be againſt deforceor, who claims 
nothing in the patronage, and there he can recover only the pre- 
ſentment ; and a writ of right of advowſon lies not but againſt 
the patron, and there he recovers the advowſon. Note the diver- 
ſity; per Prifot, which none denied. Br, Titles, pl. 51. cites 


39 H. 6. 28. 


(M) Pleading Title / bis own Poſſeſſion. 


"Ty bal aſſiſe, the plaintiff ſaid that he himſelf recovered the tenement: 
affiſe again/? one F. then tenant, and the eftate, which the 
plaintiff here has war by abatement upon F. pending the writ, &c. 
Judgment, &c. and it was awarded a good bar; to which the 
plaintiff ſaid that a long time before this writ brought he was ſeiſed, 
&c. And the aſſiſe upon this title was awarded, without ſhewing 
how he came, & c. Contra in Itin. Derby, per Herle, where the 
recovery was alleged againſt the plaintiff; and ſee that he did not 
ſhew how he was ſeiſed before the diſſeiſin upon which the other 
recovered, but only 'before his writ brought, and the title good, 
and the aſſiſe awarded; quod quære; for at this day the plaintiff 
Hall nat make title upon his own poſſeſſron, unleſs in ſpecial caſe. Br. 
Title, pl. 18. cites 9 Aſſ. 10. 

2. In aſſiſe, the tenant pleaded bar by cuſtom, that the widow ſhall. 
hold the whole for her life, if ſhe remained fole ; and that if fhe marry, 
the lord ſhall have it for her life ; and that ſuch a widow married, 
and he as lord entered, &c. The plaintiff faid that ſhe was ſeiſed 
in fee before ſhe married the firſt baron; and it was awarded a 
good plea, without ſhewing title, and yet it is of her own ſeiſin ; 
quzre at this day. Br. Title, pl. 27. cites 25 Af. 11, 

3. Treſpaſs by the prior of C. upon anno 5 R. 2. the defendant 
ſaid that T. D. was ſeiſed in fee, and gave to W. N. in tail, and 
conveyed ſeveral deſcents, but he did not allege any dying ſeiſed to the de- 
fendant, and gave colour to the plaintiff by him ho laſt died ; and 
the plaintiff ſaid that he ꝛuas ſeiſed in his demeſne as of fee and of right 
in jure ecclefhie ſua, till the defendant entered where entry was not to him 


given by law, ab/que hoc that T. D. gave in tail, prout, &c. and 8 to 
i 1 ue, 
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iſſue, and found for the plaintiff, who prayed judgment; and it was 
judgment, that this was no title, becauſe it was 
upon his own poſſeſſion, without fſhewing how the houſe came to it. 
And by ſeveral it was argued long, that the title was not good, and 
Markham Ch. J. was ſtrong that the title was not good ; but the 
greater number, and the beſt opinion was, that the title is good in [ 289 ] 
this action; for it is only treſpaſs. Contra in afſiſe where a man ſhall 
recover franktenement ; and after anno 4 E. 4. 17. judgment was 
given for the plaintiff in abſence of Markham, and the action was 
in B. R. and Danby Ch. J. of C. B. was ftrong that the title is 


good. Br. Titles, pl. 38. cites 3 E. 4. 18. 


For more of Title in general, ſee Right, Toll, Traverſe, 
'Treſpaſs, and other proper titles. 


* Toll. Are 
| ket is a rea- 


ſenable ſum of 


money due to 
the owner o 
the Fair or 


market, 1 
(A) What is Thorough Toll. al 
| | within the 
(1. f [ \HOROUGH toll is properly where a toll is taten of _— or mar- 


et, or for 


men for paſſing through a vill in the high ſireet. + p11, 


, the like, 

AND SHEPHERD'S caſe. ] 23 

+ Information againſt B. farmer of Newgate market, for extortion, in taling divers ſums of me- 
ney of the market my fer rent for the uſe of the little fall: in the markets, and divers great ſums for 
fines, and was found guilty. It was held by the court of B. R. and by Holt Ch. J. at Guildhall, that 
if the defendant erects ſeveral ſtalls, and does net /eave ſufficient room for the market people to ſtand and 
fell their wares, fo that for want of room they are forced to hire the ſtalls of the defendant, the taking 
of money for the uſe of the ſtalls in ſuch caſes, is extortion. But if the people have rom enough clear 
to themſelves to come and ſell their wares, but fer their farther conveniency they voluntarily Hire theſe 
falls of the defendant, without any neceſſity compelling them, there it is no extortion, though the Jdefend- 
ant takes a fine and rent for the uſe of them. The law has not appointed any ftails for the market 
people, but only that they ſhall have the lib-rty of the market, which the detendant does not abridge, 
having left them room enough beſides the place where the ſtalls are ſet; and then if they will enjoy the 
convenience of the ſtalls, they muſt comply with the detendant's terms. Ld, Raym. Rep. 148, 149. 
Hill. 8& 9 Will. 3. The King v. Burdett. - 

1 P. So for paſling public ferries, bridges, &c. 1 Sid. 454. in pl. 24. cites Blount's Law Dict. 
tit. Toll. | 

1 Br. Toll, pl. 6. cites $. C. Fitah. tit. Toll, pl. 1. cites 8. C. S. P. And thorough 
toll is & againſt common right, Fitzh. tit. Tol, pl. 2. cites Trin. 20 E. 3. And ibid. pl. 4. 
cites anno 8 E. 3. that it is where toll is taken of beaſts and merchandiſes which paſs through the vill, 


} 22 A 58. by Thorpe. Mich. 41, 42 El. B. R. in || SMITH picage, or 


— * 


though they are not ſold. | : 
J bo P. Arg. Becauſe it is to be taken in the king's highway. Mod. 231. in the caſe of James v. 
ohnſon. 8 e | „ 
[| Cro, E..710- S. C. 


2. Thorough toll improperly is when toll is taken of men for 
paſſing through a vill, in a place which is not the high ſtreet. 
22 Af. 58. by Thorpe. | | 
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Toll Traverſe, what. 


+ Br. Ton, [Z. Toll traverſe is properly where a man pays certain toll for 
8 om paſſing over the foil of another man in a way net a high ſtreet. 


1 Mo.574. | 22 Al. 58. by Thorpe. M. 41. 42 El. B. R. in +SmaTH axD 


S. C.—Cro. SHEPHERD'S caſe.] 

E.710. S. C. 

. P. And yet the owner of the land cannot juſtify the taking, unleſs ſuch toll has been uſed to be 
taken time * out of mind; for otherwiſe he may take the beaſts damage feaſant. Fitzh. tit. Toll. pl, 3. 
cites Trin. 20 E. 3. 


S. P. Ss for paſling ferries ard bridges which are private. 1 Sid. 454. cites Blount's Dict. tit. 


Toll. And toll turn is a toll paid upon return of beaſts from a fair. Ibid. 
S. P.——S. P. Br. Quo Warranto, pl. 3. cites It. Not. fol. 21, & 32 E. 3. 


*[ 290] | 
4. The words 7Zoll-therough and toll-traverſe are uſed promiſcuouſly. 
Arg. And the Court ſeemed to agree. Mod. 232. in caſe of 
James v. Johnſon. 


Br, Toll, pl. 12. 


(B) Thorough-Toll. , 4 und Toll- 
Traverſe, Pl. 4. In what Caſes payable.) 


þ Br. Toll, [I. A Man cannot preſcribe to have thorough-toll of men paſſing 
7 6. ves through a will in the high ſtreet, becauſe it is againſt the 


S. C.— a . . 
Though common law and common right; for the high ſtreet is common 


toll-tho- to all, ||25 Af. 58. by Thorpe. M. 41. 42 El. B. R. between 


_— $ SMITH AND SHEPHERD dubitatur without alleging of a ſpecial. 
mpiy can- 5 WER f 
notbeclaim- conſideration, as the repairing the way ; but ſo he may.] 


ed, accord 

ing to 22 AM. [58.] Yet when it is in conſideration of repairing a bridge, and pavement of their 
ſtreet, and reparation of the ſea bark, it is well claimed; and ſo it is of toll-turn. ſo. 162. pl. 2. 
Trin. 3 Car. B. R. The King v. the Corporation of Boſton. 

Toll for paſſing through a vill may be good; for it may be a nearer way, and he who has the toll is 
bound to repair it. Per Holt Ch. J. Comb. 297. Mich. 6 W. & M. in caſe of Warrington v. 
Moſely. 

Toll-thorough may be by preſcription, without any reaſonable cauſe alleged for its commencement ; for 
having been paid time out of mind, the true cauſe of its beginning in the intendment of the law cannot 
be known. Arg. and agreed to per CUr Mod. 232. pl. 21. Hill. 28 & 29 Car. 2. C. B. in caſe 
of James v. Johnſon. 2 Mod. 143. S. C. but S. P. does not appear. 

9442 574. S. C. — Cro. E. 710. per Popham, S. C. | 


[2. And the king cannot have ſuch toll for paſſing in the high 
ſtreet, as in the caſe aforeſaid, for the cauſe aforefaid. 22 Al. 58. 
by Thorpe. . 

[3- A man cannot preſcribe to have thorough toll of men for 


paſſing through a vill in a place which is not the high ſtreet ; for it is 


more than the law allows to go there. 22 Aſſ. 58.] | 
Br. Toll, [4- A man may preſcribe to have all- traverſe of men paſſing over 
pl 4 ene his foil in a way which is not a high ftreet, and the preſcription ſhall 
, be good. 22 Aſſ. 58.] | 
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[B. 2] Toll. | How much.] See (H). 


cites the 


1 Cs. MIR | | 

dained, that fairs and markets be made ſ in placet, and that fine bo: 
buyers of corn and beaſts give toll to the bailiffs of the lords of the mar- but ſays, n 
lets or fairs ; that is to ſay, & halfpenny 7 of ten penny-worth of goods, 


— | 
and of leſs, leſs ; and of more, || more, g to the perſon io whom it be- || Fol. 523. 


longs, /o that no toll | exceeds one penny of one manner of merchandiſe. , 2 
And this zl! was invented for witneſſing of contracts: for every day there is 


privy contract was forbid. ] not one cer- 
tain toll to 


the market taken; but if that which is taken be not re:ſonable, it is puniſhable by this ſtatute ; and 
what * ſhall be deemed in law to be reaſonable, ſhall be judged, all circumſtances conſidered, by the 
Judges of the law, if it come judicially before them. ns. 291 ] 


+ Orig. is (per lieus). 
1 Orig. is (de dire ſous). 
& Orig. is (al afferant). 


[2.] T6. Among the eiers of the county of Cornwall of 30 E. 1. See (D). 
inter placita coronæ, & infra hundredum de Keryer, (which fee, 
with Maſter Bradſhaw in the Exchequer,) there it is preſented, that 
in Helfton burgh they take de novo de quolibet animali groſſo, ſcilicet 
bove, Qc. tam de emptore quam de wvenditoribus one penny, where 
they ought to take but one penny de emptore; and that they take 
of all merchandize exceeding 12d. of the buyer a halfpenny, and 
of the ſeller a halfpenny, where they ought to take but an half- 
penny of the buyer. See the like there in other hundreds. ] 
3. The king may grant a fair, and that toll ſhall be paid; but But Mo. 
it muſt be of a very ſmall ſum, as 1 d. or 2 d. or leſs but not more. gg. Fe 


Per Popham. Cro. Eliz. 559. Heddy v. Wheeler, or Welhouſe. the Juſtices 
; 67, held d. 2 
deaſt „ 


(C) Toll. For what Things it ſhall be paid. 
II. Or things bought by any for his own uſe, no toll ſhall be paid. hoo Toll, 


28 Afi. 53.0 | PZ cites . 


S. C. per 
Thorp, Green, and Seton, for law. 


2. De communi jure, 9 72// ſhall be paid for things brought Noy, 37. in 


: | L Hic x- 
to the fair or market, unleſi they be ſeld, and then toll to be taken tre 


of the buyer. But in ancient fairs and markets toll may be. paid favs, be 
for the Aanding in the fair or market though nothing be ſold. cannot have 


2 Inſt. 221. — on 


ſold ; and cites D. 227, 228. [ But it ſeems miſ-printed by leaving out the word (not). 

Toll may be due by cuſtom for every thing brought to market, and for the landing of the ſeller there, 

though the things are not fold, Arg. Le. 213. in caſe of Lord Cobham v. Brown, - Adjudged, 

Mo. 835. pl. 1124. Trin. 12 Jac. HILL v. Have, that a cuſtom to take toll of corn brought 
into the market, but not ſold, is good ; but without a ſpecial cuſtom no toll is due in ſuck caſe. 


3. No toll is due for hens or geeſe, or for many other things of 
ſuch nature. Per Clench. Ow. 109. Trin. 36 Eliz. B. R. Eſcot 
v. Lanreny. 


IRROR of Juſtices, fo. 4. b. cap. 1. ſ. 3. it was or- 2 Inſt. 222. 
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(D) Payable. By vbbom. 
The king 1. N OTE, the Ting ſhall go fall. free in all markets and fairs, for 


l 2 bought, &c. for the king ſhall not be prejudiced by 
tom. Br. his grant of any liberty which appertains to his perſon, &c. But 


Tol, pl. 9. guere of toll-traverſe, if he ſhall pay it? It ſeems that he ſhall. 


ites 35H.6. P: . . 
= — Fitzh. tit. Toll, pl. 5. cites 23 H. 3. 
S. P. 2 Inft. 221. citzs S. C. 


Fitzh. tit" 2. The buyer ſhall pay toll, and nat the ſeller. Br. Toll, pl. 2. 


2 cites 9 H. 6. 45. 
Agreed clearly. S. P. unleſs it be by ſpecial cuſtom. F. N. B. 228. (E)———-Ibid. in the 


new notes there (b) the 2d paragraph, cites 20 E. 3. Avowry, 129. and g H. 6. 45. that goods of the 
vendor were diftrained for toll. 


292 ] 3. If the lord or owner of the fair or market do take ll of the 
ſeller of horſes, &c. he is to be puniſhed within the ſtatute W. 1. 
cap. 31. For he ought to take it of the buyer only. 2 Inſt. 221. 


(E) Diſcharged. Who and how. 


Br. Action 1. CFENANTS of ancient demeſne ſhall be quit of toll for things 
me "atk, fold and bought in fairs and markets, for proviſion of their 


oe — bouſehold, and to manure their land. Br. Toll, pl. 3. cites 7 H. 4. 44. 
S. P. Br. | 

Toll, pl. 4+ cites 9 H. 6. 66.— F. N. B. 281. (E) cites * 7 H. 4+ that a tenant in ancient de- 
= 02-3 merchandiſe, buy, and ſell, and ſhall pay no toll, and ſays, that the ſame agrees with the 


F. N. B. 228. (E) in the new notes there (b) ſays the caſe 7 H. 4. 44. was in treſpafs againſt | 
A. quod telonium aſportavit, & illud ſolvere recuſavit; (it was held that the writ was good, and the 


firſt words as to the aſportavit void ;) the plaintiff counts that the defendant had bought 12 beaſts in his 
market, and that he came the next market in the next weck and fold 6 of the beafts (oxen), and the 
other G at the fair heid there at the feaſt of, &c. Defendant pleads, that he is a tenant of ancient de- 
meſne, &c. and that all thoſe tenants have been free to buy and ſel! beafts, for manuring their lands, 
&c. without toll, &c. time out of mind, and that he bought ut ſupra, and ſome he uſed for manuring 
his land, and ſome he put to paſture + to make graſſes, and aſter convenient time ſold them, c. The 
plaintiff offers to aver, that he bought the beaſts to re ſell them, and that he re · ſold them ut ſupra ; the 
defendant demurs ; but the opinion of the Court being againſt him, he became nonſuit ; fo that it ſeems 
for things bought for their ſuſtenance, or manuring their lands, or concerning huſbandry, they are diſ- 
charged, but not to merchandiſe; and the merchandiſe of theſe is differerent from other merchandiſe, and 
cites © H. 6. 15. & 66. 3 E. 3. (Toll), 138. 

+ The words are (pur eux faire groſs & pluis able a vendre & puis aptes eux vend' al faire, &c.) 
which is (that he put them to paſture to make them fat and more fit for ſale, and ſometime after ſold 
them at a fair, &c.) 

Br. Toll, pl. 1. cites 9 H. 6. 25. That they ſhall be diſcharged of toll in every fair, market, or 
place, for the things arifing of the ſame tenements for ſelling or buying for their ſuſtenance, according to the 
quantity of their terements, 1 — beaſts and other things neceſſary for their uſe ww thin their b-uſe ; by all 
the J ee ——Fitzh, tit. oll, pl. 8. cites S. C. F. N. B. 228. (E) cites S. C. accordingly. 
But ſays, that for other things it is a queſtion ; but foraſmuch as they ſhall be quit of pontage, murage, 
and paſſage, he conceives that they ſhall be quit , toll generally, although they do merchandiſe with 
their goods. And ibid. 228. (A) ſays it appears that they ſhall be quit of toll for heir goods and 
chattels 4obich they merchandiſe with others, as well as for their other goods, for the writ is general, pro 
bonis & rebus ſuis. And it appears, that that wwrit may be ſued by all the tenants, as a writ of mon- 
ftraverunt hal be ſued ; and alſo that every particular perſon who is grieved, may ſue forth the writ 
if he will, 

They ſhall be free by their tenure of tall of all things which they ſell, if it be fold upon the ſame ſoil, and 
of all rhings wwbich they buy to manure their ſoil. But Br. makes a quere if they ſhall be free of all 
wings which they fel} and buy, &c, Br. Auncient Demeſne, pl. 22. cites 19 H. 6. 66. 1 

2 


r 
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2 Inſt. 221. ſays, that for things coming of thoſe lands they ſhall pay no toll, becauſe at the beginning 
by their tenure they appiied themſelves to the manurance and huſbandry of the king's demeſnes, and 
therefore for thoſe lands ſo holden, and all that came and renewed thereupon, they bad the faid privi- 
lege; but if ſuch a tenant be a c:mmon merchant for buying and ſelling of wares or merchandiſes, that 
riſe not upon the manurance or huſbandry of thoſe lands, he ſhall not have the privilege for them, becauſe 
they are out of the reaſon of the privilege of ancient demeſne; and the tenant in ancient demeſne ought 
rather to be a huſbandman than a merchant by his tenure, and ſo are the books to be intended. And 
herewith agrees an ancient record, the effect whereof is quod hii qui clamant eſſe immunes de theolonio 
præſtando, ut tenentes in antiquo dominico, vel per chartas regum, non debent diſtringi pro aliquo theo- 
lonio pro merchandiſis ad uſus ſuos proprios emptis ; imo pro merchandiſis quz emerint vel vendiderint 
ut mercatores, debent ſoivere pro eis. h 

By the cuſtom of the realm they ought to be quit of toll, &c. in every market, fair, town, or city 
throughout the realm ; and upon that every one of them may ſue to have letters patent under the king's 
ſeal, to all the king's officers, and to mayors, baitiffs, c. And alfo the tenants of ancient demeſne 
may have a writ directed to the bailiffs, or mayor, or others, who will compel them to pay toll, that 
they ſuffer them to go quit, &c. F. N. B. 223. (A). 


2. If lord dwells in ancient demeſne in a little tenement, he ſhall The lerd in 
be diſcharged of toll for things touching his ſuſtenance, to the ue 
. 1 . ne Him- 
quantity of the tenement only; quod nota. Br. Toll, pl. 1. cites (JF mall be 


9 H. 6. 25. ; az well ac- 
guitted of 
gell throughout the realm as the tenants in ancient demeſne ſhall be; and that“ appears by the Regiſter 
of an attachment ſued by the lord of the manor in ancient demeſne again{ the bailifFs of C. becauſe they 


tock toll of him. F. N. B. 228. (B). | 
*[ 293] 


3. Non molgſtando was awarded 70 the mayor of Calice out of 
Chancery, that he ſhall not take toll of the tenants of D. return- 
able in B. R. and ſo alias and pluries, and uo writ was returned, 


by which, by the opinion of the Court, attachment iſſued to the 


lieutenant of Calice againſt the mayor. Br. Procels, pl. 181. cites 


2... 

4. If citizens or burgeſſes have been quit of toll throughout the So if any 
realm by grant or preſcription, and afterwards the king's officer CENT 
demands toll of them, they may have a writ not to moleſt them, to 2 of 
and thereupon an alias pluries, and attachment. F. N. B. 226, 4 the the 

merciian- 
(1) 227. (A). diſes which 
they buy in another town or place, if any of them be compelled to pay toll, all the corporation may bring 
the writ by the name of their corporation, and may have an alias, and attachment thereupon, if need be- 
F. N. B. 227. (E). | | ; | 


5. Note, if the king grants to one to be quit of toll, this does not 
extend to cuſtom as it ſeems, nor is it any bar 7 a demand of toll, by 
them who have toll by a prior grant made to them. F. N. B. 
227. (A) in the new notes there (e) cites 39 E. 3. 13. and ſays, 
ſee 18 E. 1. Lib. Parl. 10. 5 | 
6. As wwell theſe tenants who hold of the manor which is ancient 
demeſne in the ſeiſin, or the poſſeſſion of another man, as the tenants 
which hold of the manor in ancient demeſne in the king's hands 
and poſſeſſion, ſhall be quit of toll. F. N. B. 228. (A). | 
7. + Tenants at will within ancient demeſne ſhall be diſcharged 18. P. Br. 
of toll as well as free-tenants, or tenants for life, or years of 1% Bt: 2: 


cites 9 H. 5. 
lands in ancient demeſne, ſhall be diſcharged of toll for their 835 : 
goods, &c. F. N. B. 228. (D) cites 9 H. 6. 14. | 5 , oe _ 

cites 3. C. 


8. If the king or _ of his progenitors, have granted to any to The king 
be diſcharged of toll eith 


er generally or ſ{ ecially, this grant is good grwadts 
ty 
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the arch- to diſcharge him of all tolls to the king's ownfairs or markets, 
biſkop of and of the tolls which together with any fair or market have been 
toll of cn granted after fuch grant of diſcharge ; but cannot diſcharge tolls 


fold in the formerly due to ſubjeFs either by grant or preſcription. 2 Inſt. 221, 


market of 
Rippen, and afte wards the king granted o the mayor and citizens of York to be diſcharged of toll 


through the whole realm; and afterwards tne archbiſhip exchanged his manor of Rippon. with the king 
for another manor. It was moved, if now the citzens of York ſhould be diſcharged of toll, for the 
grant to the archbiſhop was eigne to the grant to the citizens of York to be diſcharged of toll in Rip- 
pon. Dyer conceived that they ſhoul not be diſcharged, for the King had no right; and when the 
king grants over the manor of Rippon, the grantee ikail have the toll notwithſtanding the grant made 
to the citizens, for the grant made to them was vo:d, as to diſcharge them of toil at Rippon ; for the 


grant to the citizens ſhall no: take effect atter the exchange, for the grant was void ab initio: but if 


the grant of the king to the archbiſhop had been but for life, then the grant afterwards made to the 
citizens ſhould have taken effect after the eſtate for life determined. And the better opinion of the 
Court was, that toll ſhould be paid. 4 Leon. 214. pl. 346. Mich, 16 Eliz. C. B. York Arch- 
biſbop's caſe. ———4 Leon. 168. pl. 274. S. R. | 


9. King H. 3. did grant to the abbot of L. and his ſucceſſors, 
quod ip & homines ſui fint quieti ab omni theolonio in omni foro & in 
emmibus nundinis, &c. and there it is reſolved, that the abbot 
ſhould have this privilege by torce of this general grant in this 
manner, quod ipſi & homines ſui fint quieti a præſtatione theo- 
lonii in venditionibus & emptionibus pro /urs neceſſariis, ut in victu, 
ve/titu, & ſimilibus & hoc ad opus proprium iplius abbatis & ho- 

minum ſuorum. 2 Inſt. 221. SEX 

10. In 16 E. 3. the thing by letters patents for the con- 
ſiderations therein mentioned, conceſſit pro ſe & heredibus ſuis. to 
H. earl of Lancaſter, and the heirs of his body lawfully begotten 
(among other extraordinary grants) that the ſaid Earl and his heirs 
& omnes homines ſui in perpetuum fint quieti de pavagio, paſſagio, 

{ 294 ] Paagio, leſagio, flallagio, talliagio, cariagio, peſagio, pikagio, & ter- 
ragio per totum regnum, & c. After the death of the ſaid earl, the ſaid 
patents being produced by his fon and heir before the ſaid king 
and council, they were declared to be the difheriſon of the king, and by 
aſſent of the king and council, and alſo of the ſaid earl the on, 

were revoked, cancelled, and annulled ; and it wwas agreed, that all 
patents before granted ſhould be reflored and of no force or oe 
Afterwards, 25 Sept. 23 E. 3. the ſame king reciting the ſaid firſt 
grant, and that the ſaid ſon had voluntarily reigned the ſame and all 
right and claim by reaſon thereof, in conſideratiam thereof granted to 
the ſaid fon all the liberties, &c. in the ſaid firſt grant mentioned for 
his life. In replevin, tried before Mr. Juſtice Price at Exon 
aſſiſes, at which theſe charters were produced, there was a ver- 
dict given for the defendant, but a rule to ſtay, &c. in common 
form, And afterwards, on attending the judge at his chambers, 
he was of opinion, that the firſt charter was ſurrendered, and 
that in the 2d charter there were not words ſufficient to exempt 
$ the plaintiff from the toll in queſtion ; and thereupon was en- 
tered up a nonſuit of the plaintiff, and the defendant had the coſts 
thereof, MS. Voyſey v. Tottle. | 


«a - 
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(E) Grant good. In reſpect of the Manner, &c. 


©; JN treſpaſs for taking a cow, the deſendant juſtified by a Mo. 474. | 

| nt of H. 7. of a yearly fair to the mayor, &c. of N. f 3. 1 

cum omnibus libertatibus, & liberis conſuetudinibus ad hujuſmodi feriam Welbouſe. i] 
ſpeAantibus, &c. and that at a fair there held, J. S. fold a cow to S. C. The 
the plaintiff, whereupon the defendant demanded 1 d. for toll, 3 1 
and becauſe he refuſed to pay it, he diſtrained the cow as bailiff, N * 1 
&c. Popham, Gawdy, and Fenner, delivered their opinion, that of common 
by a grant of a fair cum omnibus libertatibus, &c. tall was not 23 1 
due nor demandable, becauſe it is not incident to a fair, but that fair, and [if 
it may be due if it had been granted by expreſs words in the let- judgment [il 


| ters patents; Cro. E. 558. pl. 15. Paſch. 39 Eliz. & pag. 591. — i 
pl. 29. Mich. 39 & 40 Eliz. B. R. Heddy v. Wheelhouſe. he 1 
ſaid, the 0 


caſe may be, that by the king's grant with ſuch words as here, toll may paſs; as where one has a fair 
by grant or preſcription, whereto toll has aſually been paid, which afterwards is forfeited to the king, who | 
then grants it, cum omnibus libertatibus ad hujuſmodi feriam ſpectantibus, now by this grant the grantee { 
ſhall have toll; becauſe toll was formerly belonging thereto, and therefore the king's grant did not grant 
a new fair, but the ancient one, which was not extinct by the King's poſſeſſion, Cro. E. 591. in S. C. 
———S, C. cited Palm. 78, 79. Hill. 17 Jac. B. R. in caſe of the King v. the Corporation of Maiden- 1 
bead; and Doderidge J. ſaid, he well remembered it, and that he argued it at the bar. And Mountague i 
Ch. J. faid, that the parties ſued in parliament to get it reverſed, but that it was affirmed ther. q 


: S. C. cited 2 Inſt. 220. | 
7 2. If the king grants a fair or * market, and grants 19 toll, he S. P. be- 1 
8 cannot after grant a toll to ſuch free fair or market, without quid pans, i 
„ pro quo ſome proportionable benefit to the ſubject. 2 Inlt. 220. market, and [if 
- Cites it as reſolved in the caſe of Northampton. e__ 1 
| | 
4 in the city, that being with a cuſtom for a ſum certain, they can never raiſe it but may n is. Arg» N 
5 2 Show. 266. in caſe of quo warranto. 
7 3. If the toll granted with a fair or market be outrageous or | 
11 unreaſonable, the grant of the toll is void; and the ſame is a free 1 
7. market or fair. 2 Inſt. 220, cites it as reſolved in the caſe of 1 

Northampton. | 
1¹ 4. The king granted to the city of London, that all perſons I 
70 bringing into London ſaleable commodities, ſbould pay ſo much for toll ; 1 
5 this was held to be a good grant, and yet generally ſpeaking, it 
n may ſeem to be againſt the liberty of the ſubject. Hard. 55. [L 295 J 
* pl. 1. Paſch. 1656. in Scac. in caſe of Hayes v. Harding, cites 
1 Mich. 43 & 44 Eliz. in B. R. Hawkeſhead v. Ward. 
8. 5. A grant of ſuch toll as «vas uſed to be taten ibi & alibi ina 
id | rognum Angliæ, and averring payment at another place, but not 
pt there, was held ill for uncertainty. See Prerogative (F. c) pl. 1. 
n- Lightfoot v. Levet. 
ſts 6. It was held per 3 Juſt. that toll was well granted, notwith- But New- 

ſtanding that the quantity of money to be paid for toll for every thing be LON 

A gued for 

was not expreſſed ; but Mountague Ch. J. contra. Palm, 86. Hill. the Corpora- 

17 Jac, B. R. the caſe of Maidenhead in Berks. | — n 

judgment was given for the king in this caſe, but that the corporation enjoyed the privileges notwicth= _ 1 

eng Sag action brought, Palm. $6. at the end of the caſe, And (ce there the caſe argued ſome · 

ully. 
Vor. Xx. | 2 A fre- 
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A preſcription to toll, and ſays not what in certain is void, and ſo is a grant from the king of ſuch 
uncertain toll. Arg. 2 Show. 266. cites Palm. 79. Agreed Arg. on the other fide, that a pre- 
ſcription to have a toll uncertain, and as often as occaſion requires to aſcertain it, is ill. But that in 
London it is good, though it would be ſo no where elſe. 2 Show. 273. Hill. 34 & 35 Car. 2. B. R. 
in caſc of the Quo Warranto v. the City of London. | 


7. The king cannot grant a toll for things not brought to market 


to be ſold. 2 Lutw. 1502. per Powel J. in caſe of Kirby v. 


Whichelow. 


() Toll. Due in what Caſes, and how. 


I. A Man cannot juſtify for toll f waggoners (charrettours), 

&c. nor for toll for paſſing of mem by land or by water, un- 
befs by age or preſcription. And Thorp faid, that a man cannot 
juſtify it by grant of the king, but may have toll by the king's 


grant of ſuch as buy in his fair or market. Fitzh. Tit. Toll, pl. 2. 


| cites Hill. 50 E. 3. 

78. P. Or 2. Toll-traverſe lies in * preſcription, but not toll-through ; for it 
— _ is an oppreſſion of the people. F. N. B. 226. (I) in the new notes 
rell-eboreugbh there (b) cites 22 Af. 58. and ſays, yet ſee a common perſon 
cannot be &y may preſcribe for toll-through, if he ſhews à reaſonable cauſe, and 
ne he proves that the country has a recompence; and cites 14 E. 3. 
tian, F. N. B. Bar. 275. 5 H. 7. 10. and ſo the king may preſcribe for toll- 


ee in through; quzre if without ſhewing cauſe, and cites 11 H. 6. 39. 
notes there (c) cites S. C. and 20 E. 3. Toll, 3. | 


* . 3. A man by /aw ſhall not pay toll for any thing brought to a 

ſk wy Hair, but for things fold ; but by cuſtom he may pay for every thing 

| brought to the fair, and he hall pay for his place, viz. his ſtanding, 
though he ſell nothing. Br. Toll. pl. 2. cites 9 H. 6. 45. 

4. Note, toll-through is in the highway, but toll-traverſe is 

for paſſing over another's land; yet it ſeems if a highway be in a 


city or town, toll-through may be there by preſcription. F. N. B. 227. 


(A) in the new notes there (c) cites 5 H. 7. 10. 13 H. 4. 15. 
And pontage, murage, or ferry, may be demanded in a highway by 
the king's grant, but not in a private way; and cites 13 H. 4. 15. 
and ſays, ihe there that the king may grant tronage, and good. 
5. No toll is due either an the part of the lord, when he has a 
fair or market, and not any toll, or on the part of the market-man 
wwho ought to be diſcharged of toll, or of the thing fold that is not tol- 
Ala. 220. | 
D296 6. No toll for any thing tollable brought to the fair or market 
+ By jpecial to be ſold, ſhall be paid to the owner of the fair or market before 
- 01. =o the ſale thereof, unleſs it be + by cuſlom time out of mind uſed, 
though the Which cuſtom none can challenge that claim the fair or market 
_— by grant within the time of memory, viz. ſince the reign of king 
miſt A'S R. 1. which is a point worthy of obſervation, for the ſuppreſſion 


23Bulf. 202. | i 
cites 9 H. 6. of many outrageous and unjuſt tolls incroached upon the ſubject, 


r be puniſhed within the purview of this ſtatute. So note, it is 
Per Coke better to have a fair by preſcription than by grant. 2 Inſt, 221. 


Ch. J. Paſch. 12 Jac. in the caſe of Hill . Hanks, Alias Hawks. 83. P. Agreed but that 
* 


annot 


. 


dierum. 2 Inſt. 222. 
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cannot be where the corporation is cretred within tine of memory, 2 Lutw. 1356. Trin. 2 Jace 4. 
Leight V. Pym. f 


7. Toll is not of common right incident to a fair, and none ſhall Oro. E. 558. 


have toll in a fair, unleſs he has it by grant or preſcription. 3 
Mo. 474. pl. 680. Mich. 39 & 40 Eliz. B. R. Heddy v. Well- B. R. 8. E. 
houſe, Os | a _—_— 
adjudged Cro. E. 59. pl. 29. Mich. 39 & 40 Elis. B. R. 


8. The owner of a port may have toll by preſcriptien, without ; 
alleging any conſideration, ſaid by Treby Ch. J. 2 Lutw. 1523. 
Paſch. 12 W. 2. in caſe of W1LKEs v. Kirsy, to have been fo 
held in the caſe of PRIiDpERAUx v. WARREN; but becauſe in the 
principal caſe the defendant had taken upon himſelf to allege a 
conſideration, it was left a quzre, ſuppoſing the conſideration 0 


to be well alleged, whether the plea be then good. 


(H) Aow much. Puniſhment of taking more than due. See (B. 2); 


I. 3 Edu. 1. E NACTS, That touching them that take * outrage- In the 
cap. 31. ous toll againſt the common uſage of the realm + in —_ 
market towns, if any do ſo in the king's own town which is let in fee reign of H. 
farm, the king ſhall + ſeiſe into his own hand the franchiſe of the 3. outrage- 


ous tolls 
[|] market. | wes es 


and uſurped in cities, boroughs, and towns, where fairs and markets were kept, to the great oppreſſion of 
the king's ſubjects, by reaſon whereof very many did refrain from the coming to fairs and markets, to the 
hindrance of the common wealth; for it has ever been the policy and wiſdom of this realm, that fairs 
and markets, and eſpecially the markets, be well furniſhed and frequented. 2 Inſt. 219. 

That is, where a reaſonable toll is due, and exceſſive toll is taken, or where no tell at all is due, and 
yet toll is unjuſtly uſurped ; for it is an outrage to do ſuch a common. injury and wrong. Sometimes it 
is called ſuperfluum vel indebitum, vel injuſtum. 2 Inft. 220, 

+ This is, in @ city, berough, or t©avn of merchandiſe, where fairs and open markets are kept for mer- 
chandiſing, and buying and ſelling. 2 Inſt. 220. 

That is intended of toll to the fair or market. 2 Inft. 220. 

1 That is, ſhall ſeize the franchiſe of the fair or market until it be redeemed by the owner. But 
this is intended upon an office to be fund; for in ſtatutes, incidents are ever ſupplied by intendment, 
2 Init. 222. | | 

[| This word here includes as well a fair as a market ; for forum, from whence fair is derived, fig- 
nifies both; and a mart is a great fair holden every year, derived a meice, becauſe merchandiſes and 
wares are thither abundantly brought; and mercatus is derived a mercando. 2 Inſt. 221. 


And if it be another's town, and the ſame be done by the { lords of & That is, 


the town, the king ſhall do in like manner ; and if it be done by a bat- |, 3 
Ii wvithout the command of his lord, he ſball render to the plaintiff as market. 2 


much again for the outrageous taking as he had taken from him, and a. 22. 


ſhall have 40 days impriſonment. 0 w_ 


fect of this former part of the act in theſe words, inhibitum eſt ne quis in viilis regis merchandiis, 
quæ dimiſſæ lunt & comm ſiz ad feodi firmam, indebita & injuſta capiat theolonia; quod fi quis 
® fecerit extunc eo ipſo capiat rex libertatem metcati in manum ſuam; eodem modo facit rex, licet ia 
alterius villa præmiſſa fieri contigerit, 6 balivus hoc fecerit fine wluntate demini ſui, reddet tantum que- 
renti quantum cepiliet balivus ab eo, ſi tolnetum aſportaſſet, & nihilominus habeat priſcnam 40 
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ret does ex- eit than it was granted, and of this are attaint, they Gall + boſe 


mw 3 »* their grant for ever, and ſhall be grievouſly amerced. 


jacloſe with wall a town, under which word is here included a city and burgh. It is à reaſonable tell 
to be taken of every cart, wayne, horſe laden coming to that town, fer the inclofſing of that tovon 
wirh walls of defence, for the ſafeguard of the people in time of war, inſurreion, tumuits, or uproars, 
and is due either by grant or by preſcription. But if @ wall be made wwhich is net defenfible, nor for 
of the people, then ought not this toll to be paid ; for the end of the grant or preſcription is not 


gerformed. 2 Inkt. 222 | 

He that has bzrghbote granted to him, is diſcharged of murage granted afterward ; and although mu- 

page be here particularly named, yet there are grants of like nature within the purview of this ſtatute, as 
tage, paviage, keyage, &c. 2 Inſt. 222. 

Here the wwbole franchiſe is forfeited 3 and ſo note a diverſity between the words (ſhall loſe the fran- 
eie, &c.) and the words (ſol! laſe the grant) the one implying a ſeiſure, as has ſaid, and the 
ether a forfeiture for ever; for it is a miſuſer or abuſer. And thereof Bracton ſays, hujuſmodi au- 
tem libertates, &c. Statim quaſi transferuntur, & quaſi poſſidentur, &c. donec amiſerit per abuſum, 
vel non uſum. 2 Inſt, 222. 

Fleta renders this laſt part of this chapter in theſe words: Item qui muragium ad villam claudendam 
gravius cepeript, quam conceſſum fuerit per cartam regis, perdant extunc gratiam ſuæ conceſſionis & 
graviter amercientur. And preſently after the making of this act, the effect thereof for juſtices in 
eyre to inquire of it, was inſerted in the chapters or articles of the Eyre, in theſe words, Item de hiis 
qui ceperunt ſuperflua, vel indebita tolneta in civitatibus, burgis, vel alibi contra communem uſum 
regni. Item de civibus & burgenſibus qui de muragio per dominum regem eis conceſſo, plus ceperunt 
quam facere deberent ſecundum conceſſionem domini regis factam. 2 Iuſt. 223. 

The Mirrour ſays, touching murage, thus, Le point que voet que ceux que miſuſent murages les per- 
vent ne fuit miſtier daver eſtre, car ley voet que cheſcum perdra ſon franchiſe que miſuſera ; ſo as this 
Katute was made in that point for 2 purpoſes, viz. to affirm the common law, and to add a further 


_ puniſhment, viz. to be grievouſſy amerced. 2 Inſt, 223. 


(I) Remedy. 


It ws 1. A Diſtreſs is incident to every toll. Noy, 37. in Hickman's 
„ ag caſe, cites 30 E. 3. 20. | 
that if toll be due, a diſtreis may be taken for it. Cro. E. 553. pl. 15. Paſch. 39 Eliz. B. R. in caſe 


of Heddy v. Wheelhouſe. 
2. The party has no remedy for the toll, if the goods are car- 
ried out of his juriſdiction. Noy, 37. in Hickman's caſe, cites 
20 H. 7. | 
Br. Toll, 3. Action upon the caſe was brought by the mayor and bur- 
CO geſſes of Glouceſter, againſt the burgeſſes and commonalty of B. 
caſetie becauſe they have »/ed, time out of mind, &c. to have fell of eve 


bridge at  fendant, faid, that if a man paſſed over land which ought to have 


* the toll, and the other did not diſtrain for the toll in his land, but 
Ferdant bad permitted him to paſs without payment or diftreſs, he ſhall not have 


carried ſo action of toll. Quzre inde. Br. Action ſur le Caſe, pl. 70, 
ry cites 21 H. 7. 16. | 


bridge ; that rhe tell rhereof, at ſo much per cart, amounted to 401]. which the defendart refuſed to pays 
c. Upon a demurrer it was inſiſted, that an action would not lie for a toll-traverſe for paſſing through the 
bighway wis bout ſhowing a title, and conſideration, Beſides this action was brought for a non feaſance, 
{viz.) not paying, &c. for which (if any thing is due), an action of debt, and not on the caſe, ſhould 
be brought. But on the other fide it was anſwered, that an action lies “ without ſhewing a title or con- 
fideration, and that this hall come upon the evidence; and as to the I non- ſeaſance, many caſes were 
cited to ſhew that ca lies for non- feaſante. But adjornatur. 3 Lev. 400. Trin. 6 W. & M. in 
C. B. Steinſon v. Heath. | 

See Actions, (K. c) pl. 2. | 25 : 
"32087 - 4. If 
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4. If a man ought to have toll in a fair, &c. and his /ervants 
are diſturbed to gather the ſame, he ſhall have treſpaſs vi & armis 
for aſſault of his ſervants, and for the loſs of their ſervice, and 
for the diſturbance made unto them, and for loſing the profit of 
his toll, and all in one writ. F. N. B. 91. (A). 

5. An ox hide was brought into Leadenhall-market, on the 
market-day, and ſold, and the bailiff of the mayor, &c. of Lon- 
don, and by their command, took it there damage feaſant. But 
it was agreed by all, that this ox hide, brought into the market 
and ſold, cannot be diſtrained damage feaſant. Cro. E. 627, 
628. pl. 21. Mich. 40 & 41 Eliz. B. R. Sawyer v. Wilkinſon. 


6. A cuſtomary toll was of 5d. a chaldron of coals. And it 1 Salk. 248. . 


5 , - $: © ads: 
was inſiſted, that a di/ire/s ought not to be on any thing, but on eee 


that commodity out of which the toll was payable. But the an- coringiy.— 
chor and cable, and fails, being diſtrained, it was adjudged that 5 Mod. 359. 


they were well taken, Carth. 357. Trin. 7 W. 3. Vinkinſtone — og 


v. Ebden, 3 216. Mich. 


N | | 10 W. 3. 
S. C. by the name of Winckeſline v. Ebden, adjudged accordingly. 


7. If A. has a market and toll, and B. is coming with goods to S. C. cited 


the market, for which, if ſold, toll would be due, and C. hinders 175 2 


B. coming to the market, the lord of the manor may have an action cg of fore- 
becauſe of the poſſibility of damages. Per Powell J. 6 Mod. 49. falling, 


Mich. 2 Ann. B. R. in caſe of Aſhby v. White, whereby toll 


is loſt. moos 
Per Wild J. 2 Vent. 26. in caſe of Turner v. Sterling. —— Ibid. 27, per Tyrrel J. accordingly. —— 
Ibid. 28. per Vaughan Ch. J. accordingly. 


8. An indebitatus afſumpfit was brought for toll. It was objected 


that this action would not lie for toll, but the only remedy was 


diſtreſs. But the Court inclined to think it would, if the corn is 

the duty; but gave time to move this and other exceptions at 

another time. Afterwards the matter was moved again, and the 

rule for ſtaying judgment was diſcharged. 2 Barnard. Rep. in 

— R. 243. Paſch, 6 Geo, 2, and 484. Hill. 7 Geo. 2, Cock v. 
IVian. 5 


(K) Writ and Declaration. Good or not. 


1. "PRESEA 88 by the vicar againſt A. that where he and his pre- 
deceſſors eught to grind without toll, there the defendant has 

taken toll, vi & armis, viz, of one quarter of rye, and one quar- 
ter of corn, and of all the corn that he ground there, from ſuch 
a day to ſuch a day. The defendant ſaid that he is only a ſervant ; 
judgment of the writ; et non alloeatur; and the writ was awarded 
good vi & armis, by which he pleaded to the writ, becauſe the 
1 has not alleged the price of the toll; et non allocatur, be- 
cauſe he has pleaded more high before. By which he zraver/ed 
the preſcription, and prayed aid of the tenant for life, to whom he 
was deputy; quod nota. Br. Treſpaſs, pl. 47. cites 44 E. 3. 20. 
2 3 2. The 
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| Br-Brief, 2. The action was for non-payment of toll; quad teoloneum afpore 
ph 113. cites hf E illud ſolvere recuſauit. Whereas toll, not paid, cannot be 


+5. C. cited by Coke, 2 Bulft. 223. in caſe of Willamore v. Bamforde; for the rule is, utile per 
jautile non vitiatur. | | 


| = Br. Toll 3- Treſpaſs for hindering him from taking the profits of his fair in 


Pl 2 eres F. viz, pro uno equo vendito 4d. for toll. And becauſe he did not 
. on. Hen, of <oham the buyer bought the barſe, therefore ill, by the opinion 


(G) in the of the Court; for the buyer may have notice of the name of the 
hae >) vendor. Contra in an action of wreck, or againſt an hoſtler. 
ſays, it ſeems But where he juſtifies the buying of a horſe in market overt to 
that the change the property, he ſhall ſhew of whom he bought. Br. 


A 990 Count, pl. 78. cites 9 H. 6. 45. 
of the thing fold, for which the toll is due, cwght to be ſbesun in the count; and cites S. C. but adds 


QUEC. ; 


Pr. Toll, 4. If a man preſeribes to have 00 every boat which paſſes by the 
g.. ces vill of B. he ought there to count upon what water, 3 the 


s brats were paſſing. Br. Preſcription, pl. 92. cites 21 H. 7. 16. 
Clench took 5. In caſe the plaintiſf declared of a leaſe for years of the toll, and 
— 2 fits of the markets and fairs, within the manor, &c. of T. and 


cauſe he did that the defandant diſturbed him in taking divers pieces of wool ; it was 
not ſet forth objected againſt this declaration, that the plaintiff did not few 


that toll : . ; 
to be paid. of that his leffor Was feiſed at the time of the demiſe. Sed non alloca- 
wool by tur; for the plaintiff, in this action, is to recover damages only, 


common and the right or title of land is not in queſtion. But contra, if it 


— * 3 were in ſuch action in which the right of the toll had come in de- 


for hens or bate, Ow. 109. Trin. 36 Eliz. B. R. Eſcot v. Lanreny. 

geeſe, or for & Ys 

many other things of ſuch nature, and ſo it might be that toll was not due for wool, Fenner was of 
the ſame opinion; but Popham contra, who ſaid, that the plaintiff had declared, that the defendant had 
diſturbed him from the toll of divers pieces of wool ; and by that is implied, that toll ought to be paid for 
wool. And at another day judgment was given for the plaintiff, Ow. 109. Eicot v. Lanreny. 
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6. A claim in quo warranto, to have toll in fpecte of grain ex- 
7224 to ſale, whether ſold or not, ratione manerii was adjudged to 
e ill, becauſe it ought to have been ratione mercati. Noy, 37. 
41 Eliz. Hickman's caſe. | 
7. In action ſur le caſe againſt the town of Uxbridge, for tak- 
ing toll of a Thurſday market there. The plaintiff made title by 
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conveyances under the lord Derby, to whom it was granted 
heretofore, and allowed in 38 H. 8. and 8 Car. 1. in 2 ſeveral 
quo warranto's, and the town diſclaimed. Twiſden J. excepted, 
becauſe in the count it was not ſaid by grant or preſcription, but on 
a ſeiſin only. 3 Keb. 12. pl. 16. Paſch. 24 Car. 2. B. R. k 


v. Baker. 
8. In caſe, the plaintiff ſet forth, that the city of Norwich has a 


common wharf and crane, and a cuſtom that all goods brought down 
the river, and paſſing by, ſhall pay ſuch a duty. It was objected, 
that this is for toll-thorough, which is malum tolnetum. Twiſden 
ſaid, that * if they had unladed at the key, or at any other place 
in the city, they ſhould pay the whole duty; or it he had ſet 
forth, that they had cleanſed the river. It was ordered to ſtay. 
1 Mod, 47. pl. 103. Hill. 21 and 22 Car. 2. B. R. Haſpurt v. 


Wills. 


void cuſtom as to ſuch veſſels as did not unlade at the key, or elſewhere in the city; bu 
Sid. 454. HEsHoRD v. WILLS, S. C. 


received their freight at the key, it might extend to them. 
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Vent. 71. 
Paſch. 22 
Car. B. R. 
S. C. it was 
alleged, that 
they main- 
tained a 
common 
key for un- 
lading goods, 
and held a 


t if they had 


that it was debt brought on a by-law, to have ſo much a tun for goods paſſing upon the river; and that 


the plaintiff had judgment in C. B. But that upon error brought in B. R. the ſame was held t 


error. 


9. When toll is claimed generally, it ſhall be intended toll. 
thorough. Per Atkins J. Mod. 232. in cafe of JaMes v. JoHN- 
SON, and ſaid that fo is the caſe in Cro. E. 710. Smith v. 


Shepherd. 


(L) Pleadings. 
Man cannot - preſcribe in the negative to pay no tell, but in 
the negative with an affirmative, viz. that he and all, Sc. 
have uſed to buy and ſell, &c. without paying toll. Br. Preſcription, 
pl. 17. cites 7 H. 6. 32. and 8 H. 6. 3. Per Paſton. 


in the affirmative, viz. to be quit of toll, and that he had not paid toll, 
new notes there (a) cites 14 f. 6. 12. 


1. 


2. If a man preſcribes to be quit of toll, he ought to ſhexv how 


o be 


Br. Cuſtom, 
pl. 23. cites 
S. Comms 
The pre- 
ſcription 
ought to be 


F.N.B. 227. (1) in the 


it has been allowed and put in ure; quære. Br. Patents, pl. 27. 


cites 14 H. 6. 12. Per Vamp. | 

3. Treſpaſs againſt him for taking a quarter of corn, he juſti- 
fied for that it was within the town of L. and it was damage 
feaſant in his freehold 3; the defendant pleads that they were by 
charter in the time of queen Mary incorporate, &c. and a market 
was granted to them, and the place where, &c. was appointed for 
the market place, and he brought his'corn on the market-day, and 
ſet it there, and the defengant took it; and upon demurrer it was 
adjudged without argument, that upon this matter the mayor 
could not juſtify the taking. Cro. E. 75. pl. 34. Mich. 29 & 30 
Eliz, B. R. The Mayor of Lawnſon's caſe. 


Cro. E. 117. 
pl. 2. Mich. 
30 & 31 
Eliz. in the 
Exchequer- 
chamber, 
KING Do 
. BAN ES, 
ſeems to be 
S. C. but 
differently 
ſtated, as if 
the action 
had been 


brought in right of the patentee, for taking away the corn which he had diftrained damage · feaſant; 


and ſays the defendant juſtifies as for his proper goods, and pleaded a ſpecial juſtification, that the plain= 
tiff made title to thera by ſeiſure, and pleaded that king P. and queen M. by letters patents inrolled in 


Chancery, dederunt & conceſſerunt willa de Launce/ton liberty of a market, & c. and ſhews a ſpecial cauſe 
| | 2 4 


of 


— 
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ot ſeiſure as an officer there ; whereupon it was demurred, and judgment for the plaintiff. And now 
upon error brought the error aſſigned was, that he pleaded that the king and queen granted by letters pa- 
tents, &c. but did nat ſay (u mag no figillo confectas ), and this was clearly held an error; for if the 
grant was not under the great ical, it is not good, and the ſaying it was inrolled in Chancery is not ſuf- 
ficient; for any patent may be inrolled there. And therefore the judgment was reverſed. —10 

94+ b. S. C. cited in Dx. LE VTI ID's casz ; and there the Court ſaid that the error aſſigned in the 
mayor, Sc. of LayNcxsToN's CASE, was the want of a profert bie in curia of the letters patents; and 
that it was reſolved that for this cauſe the plea was inſufficient in ſubſtance ; and therefore reſolved by 
all the Juſtices of C. B. and Barons of the Exchequer, that the judgment be reverſed. 


4- In treſpaſs for taking an ox-hide, the defendant juſtifies that 
the mayor, &c. of L. was ſeiſed in fee of, &c. and that it was da- 
mage feaſant, and therefore he took it by command of the mayor 
of L. as bailiff, The plaintiff rep/ied, that the place where, &c. is 
a market, and that he on a market day bought the hide in the market 
of one W. B. and delivered it to 7.8. to carry away, who put it in 

L 301 J a baſket ; and in carrying it away on his ſhoulders from the market, the 
OO defendant took it away, & c. which he is ready to aver, &c. Defend- 
ant demurred, 1ſt, Becauſe having juſtified damage feaſant, the 
plaintiff”s replication ſhews this matter to take from defendant his 
authority for the taking, whereas the plaintiff varies from the manner 
of the taking, and does not conclude que eft eadem, & c. 2dly, Becauſe 
defendant * for a taking, which is intended upon land damage 
feaſant ; but the plaintiff's replication is of another, and does not 
traverſe; ſed non allocatur; for the plaintiff ſhewing the ſpecial cauſe 
of the hide's being there, and that therefore the defendant had colour 
to take it, but that by reaſon of the matter in law which he ſhewed, 
his taking was not juſtifiable, it ſeems that the replication was 
good, and needs no traverſe ; and that the concluſion of the plea, 
quz eſt eadem tranſgreſſio, is not requiſite, he having agreed in 
the time and place of the caption, but ſhews cauſe why it is 
not deſtrainable. But Popham held that the plaintiff ought to 
have traverſed, becauſe he does not agree in the manner of the 
caption ; but Gawdy and Fenner e contra, becauſe it is his matter 
in law. Adjudged for the plaintiff, Cro. E. 627, 628. pl. 21, 

Mich. 40 & 41 Eliz. B. R. Sawyer v. Wilkinſon. 
Cro.E. 7100 5. Treſpaſs for taking of his ſheep, the defendant juſtified as 
mt: th. ſervant to the lord B. by preſcription to take 2d. for every 20 ſheep 


exception Paſſing per & trans the vill; and if it was denied upon requeſt, to de. 


b Pre- tuin one ſheep of every 20 till payment. Upon demurrer it was 
Adra the adjudged for the plaintiff, becauſe the preſcription was not good 
theep in via to take toll for paſſing in via regia ; for that the inheritance of 
- . p< every man for paſſing in the king's highway is precedent to all 
not good, Preſcriptions ; but if the party /hewws cauſe for the toll, as if he is 
becauſe it bound 7o repair a bridge or cauſeway, c. This would be good, 
was againit f but no ſuch is ſhewn here; but it is clear that a man may pre- 
Marlbridze, ſcribe for toll traverſe, becauſe it is a paſſage over his own free- 


eee - hold, but not ſo for toll-thorough. Beſides, the defendant ſhould 
; for 


er cli da. have ſhewn that the ſheep were paſſing through the town before 


tute ir.teng.. he took the diſtreſs, otherwiſe it does not ſuit with the preſcrip- 
ed only dif- tion to diſtrain them, Mo, 574. pl: 793: Trin. 41 Eliz. Smith 


mt v. Shepherd. | 


ſervices, and not ſuch things of which no diſtreſs can be but in the highway. And exception being 
taken, becauſe the c:fom was a'leged to be, that if the ſheep of any foreigner be driven threugh, a * 
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be paid; and if denied by any foreigner that drives them through, a diſtreſs may be taken, and it is net 
averred that be tvbo drove them through was a foreigner, but only that the maſter was a foreigner : 
Sed non allocatur ; for the driving of the ſervant is the driving of the maſter, and if he be a foreigner 
it ſuffices. Another exception was, becauſe he juſtified qucd repit & abduxit, and ſays net by diſtreſs, 
nomine diſtriftionis ; for that he cannot otherwiſe juſtify, This per tot. Cur, was held a material ex- 
ception, becauſe without that it does not meet with the precription, Popham thought toll-traverſe and 
toll-thorough might be by preſcription, but that it ought to be for ſome reaſonable cauſe which muſt be 
ſhewn, but no ſuch being alleged here, he conceived the plea ill. Gawdy and Clench held the plea well 
enough notwithſtanding, becauſe being by preſcription, the cauſe cannot be intended to be known ; but 
fince it might have a lawful beginning, it is well enough without ſhewing it; but Gawdy doubted upon 
the reaſon of 22 Aſſ. 58. whether ſuch toll might be claimed by preſcription ; Fenner delivered not any 
opinion herein. But for default in the pleading it was adjudged for the plaintiff. 


6. In treſpaſs for taking a cow, the defendant juſtifies that the 
biſhop of D. had a fair by letters patents with toll, and that the 
plaintiff ſold certain hides, and the defendant demanded 1d. for 
toll, which the plaintiff denied, and thereupon he diſtrained . The 
plaintiff replied, that it was ancient demeſne in which he diſtrained, 
which is found againſt him. Jones moved in arreſt of judgment, 
that the juſtification was ill; for toll is againſt common right, and 
here is no grant or preſcription laid for diſtraining; judgment ſtayed 
per Curiam, had not a non proſ. been before entered. 1 Keb. 342. 
pl. 14. Mich. 14 Car. 2. B. R. Harris v. Hawkins. 

7. Treſpaſs of taking, cutting, and ſpoiling ſo many yards of 
cloth, the defendant juſtified as to the taking by preſcription to take 

a reaſonable ſum for flallage, and that 5 5. was a reaſonable ſum ; the {| 302 
plaintiff demurred, becauſe this was [not] to diſtrain only, but to 
tzke and keep the goods until the ſum is paid. 2dly, It is not ſaid 
certainly what, but a reaſonable ſum ; nor, 3dly, ſhewed how 5 s. 
was a reaſonable ſum, that the Court may judge it ſo; but per 10 
Twiſden J. the preſcription for a reaſonable ſum is as ſufficient as | il 
for fine of copyhold, without ſhewing what ſum ; for this is iſſu- = 
able: but the juſtification of he taking at the place agreed, and carry- ij 
ing to another out of the county, ſhould be traverſed ; and judgment for "i 
the defendant niſi; for it cannot be ſaid quz eſt eadem. 3 Keb. 
722, 723. pl. 7. Hill. 28 Car. 2. B. R. Ricroft v. Roberts. 

8. In treſpaſs for taking his cattle, the defendant juſtified by 2 Med. 143. 
preſcription to have toll for all beaſts driven over the manor of B. ef. i 
A ſpecial verdict found that the manor, &c. was parcel of the this toll is i 
poſſeſſions of the priory of B. that the prior had ſuch a toll by not became I! 
preſcription as appurtenant to the maner ; that by the difſolution it ws = "A 
came to the crown, and fo to J. S. in whoſe right, and as tervant to iltolutlon ; 
him, the defendant juſtified ; and conclude, that if the defendant and jueg- 
may claim by a que eſtate, then they find for him, if not, then 8 
for the plaintiff. It was argued, that toll may be appurtenant to 
a manor, as well as any other proſit apprender; and for the que 
eſtate, though a thing which lies in grant cannot be claimed by a 
que eſtate directly by itſelf, yet it may be claimed as appurtenant 
to a manor, by a que ęſtate in the maner. And to this the Court 
freed, and gave judgment for defendant. Mod. 231. pl. 21. 

ill. 28 & 29 Car. 2. C. B. James v. umn n N 

If defendant preſcribes for toll for paſſing the Bi , he mu 
L 4 ſome cauſe 4 himſelf ü of pry a 
1 ſomething of public advantage. Admitted Arg. 2 Mod. 144. Hill. 
s 28 & 29 Car. 2. C. B. in caſe of James v. Johnſon, | 
”" | | 3 10. In 
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2 Show. 34 10. In treſpaſs for taking a buſhel of oatmeal, the defendant as ts 


pt. 26. all beſides one quart, pleads not guilty, and as to that he juſtified for 
— B. R. 20 in the market at Penzance, and made a title to the market and 
8. C. by the toll by preſcription, &c. The plaintiff replied that before the defend- 
zune of anf had any thing in it, & c. queen Eliz. was ſeiſed of the market, 


H:LL v. and by letters patents, reciting that R. t. and K. Fohn had granted 


Pprovnt, 


the Court f the borough of Hilfton, that it ſhould be a free borough, and quit 
fad by ao of tell, of pontage, paſſage, flallage, and ſallage through all Cornawall ; 
_ rh 2a he incorporated the ſaid borough, and preſerved to them all the ſaid re- 
a is nor cited privileges. Then he ſets forth, that he war born in, and a 
_ wo free burgeſs of Hilfton, and fo exempted. The defendant rejoined, 
wa laid it &c. that the burgeſſes of Hilflon had always paid toll ; and upon de- 
hat been murrer the Court faid, it was a doubt whether this toll be within 
erf the word /allage, or any other particular word of diſcharge, and 
at recital, that the word 7heolonium will not extend to all the particulars * 
beravſe it mentioned. And their opinion was, that the charter of Q. Eliz. 


_— nd did not diſcharge the plaintiff, and ſo gave judgment quod nil 
paſſed chat Capiat. 2 Jo. 118. Gill v. Prior. | | 

the queen | 

had, but Pere it refers to Ring Jobn, and be never had this. Scroggs faid, the queen only paſſed thoſe 
tols which belonged to the kings of England, particularly which king John had, and not thoſe which 


came to her fince, and by another means; to which the reſt agreed, and judgment was given for the 


EcfLdant 

11. In treſpaſs for taking 4 buſhels of wheat at 4 ſeveral days, 
(viz.) 2 in the market place in Lancgſton, and 2 more in the houſe of 
J. S., &c. The defendant as to all but 16 pints, pleads not guilty, 
and as to theſe actio non, and juſtifies as ſervant to the mayor and 
commonalty of Lanceſton, and by their command, &c. for toll 
in the ſaid market; and that he took the 16 pints at taus ſeveral mar- 
bets, (viz.) 12 pints for 12 buſhels expoſed to ſale, &c. and 4 pints 
for 4 other buſbels, &c. que eft eadem captio. Plaintiff demurred, 

L303] becauſe the taking in he ſeveral places mentioned in the declaration 
are not anſwered ſeverally, fo that it might appear whether the 
pints of corn were taken in or out of the market; for though the 
taking may be juſtified in a market, yet it cannot be juſtified out 
of it: ſed per Curiam, the plea is good; for it is ſufficient for 
the defendant to anſwer the taking in the vill, and the very place 
where taken is not material in treſpaſs, as it is in a replevin; and 
had the taking been out of the market, the plaintiff ought to ſhew 
it. And judgment quod nil capiat. 2 Jo. 207. Paſch. 34 Car. 2. 
B. R. Specot v. Carpenter. | 

12. In treſpaſs for taking his corn, the defendant juſtified for 
toll, but did nt ſet forth that the corn was fold ; and exception be- 
ing taken for this reaſon, becauſe none can otherwiſe be due, un- 
leſs by ſpecial cuſtom, judgment was given for the plaintiff, 
2 Lutw. 1329. 1336. Trin. 2 Jac. 2. Leight v. Pym. 

13. Treſpaſs for taking two lambs at F. the Alen pleads in 
bar a grant of 2 fairs to W. R. and his heirs, to be held every year 
in F. auith all tolls, &c. to theſe fairs belonging, &c. That a fair 
was held there 5 Aug. &c. and that the plaintiff bought 600 


ſheep and lambs, for which 6s. became due for toll, of which he 


gave notice; but he refuſing to pay it, the defendant, as ſervant 
| x6 to 


«49 "> 


Toll, 


to W. R. diſtrained the two lambs for toll, and took and carried 
them away, which is reſiduum tranſgreſſionis, &c. The plaintiff 
replied, that he was inhabitant in T. within the duchy of L. and fo 
preſcribed to be quit of toll, and that he gave notice to the defends 
ant. Upon demurrer it was objected, that no toll was expreſsly 
ranted, and therefore none is due by law. The grant is (as be- 
eee or accuſtomed to the fair) which cannot be by preſcrip- 
tion, which ought to be averred. adly, For that the defendant 
ſet forth, that he did take and carry away the lambs for the toll 
not paid, but did net ſay nomine diſtrictionis, as was reſolved Cro. 
E. 710, 711. in SMITH AND SHEPPARD's caſe ;. but in this caſe it 
was ſaid that he diſtrained the lambs for toll. But admitting the 
plea good, the Court were of opinion, that the preſcription for 
inhabitants to be quit of toll is good, and ſo the replication and 
count being good, though the bar was not, the plaintiff ought to 
have judgment, and ſo he had for this reaſon. 2 Lutw. 1377. 
Paſch. 4 Jac. 2. Oſbuſton v. James. 

14. Treſpaſs for taking deal-boards; the defendant preſcribes to 
repair a wharf, and. ratione cujus to have à toll of 2d. per tun of all 
merchandize landed within the maner, (but did not ſay upon the wharf, } 
and for non-payment to diſirain a reaſonable part of the goods. 
The plaintiff replied de injuria ſua propria, and traverſes the pre- 
ſcription ; upon which they were at iſſue, and there was a verdict 
for the defendant ; and now it was objected that this preſcription 
was void, becauſe without any conſideration, it being for landing 
goods on the manor, and not on the wharf; ſo that this is as a 
toll-thorough, and without conſideration, and not good. But the 
Court held, that his ig rather toll-traverſe than toll-thorough, and 
gave judgment for the plaintiff. 3 Lev. 424. Trin. 7 W. 3. C. B. 
Criſpe v. Belwood. | 

15. In treſpaſs, &c. the defendant preſcribed for a fair every 
year on ſuch a day, to be held in the place where, &c. and to have 

reaſonable toll, (viz.) inter alia, one ſhilling for every double or large 
Hall, and for the ground near it and about it. Upon ifſue joined, 
the defendant had a verdict. It was moved in arreſt of judgment, 
that toll could not be due for ſtallage, for they are different things. 
Sed non allocatur; becauſe folnetum may well fgnify ſtallage, as a 
general word for all ſuch duties and payments. 2. It was objected 
that the defendant had preſcribed for toll, inter alia, (viz.) 18. for 
a large ſtall, which is incertain; and ſince the preſcription is in- 
tire, the duty ought to be ſo too. Sed non allocatur; for the de- 
fendant need not ſet forth more than what the preſent occaſion 
required. 3dly, The words near and about the flall were objected 
as uncertain and void. Sed non allocatur; for this ſhall be aſcer- 
tained by the common uſage of the fair. And judgment, per tot. 
Cur. for the defendant. 2 Lutw. 1517. Paſch. or Trin. 12 W. z. 
C. B. Bennington v. Taylor. 
16. In treſpaſs of goods taken, the defendant juſtifies, that R. 
| Biſhop of W. was ſeiſed in fee of a market in C. and that he, 
as bailiff, diſtrained them damage feaſant. Plaintiff replied, a grant 
by letters patent te J. late Biſhop of W. and alleges, that he. brou 6 
5 13 the 
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al.” adjudg- the goods into the market for ſale, when the defendant took them of 


za accord- his own wrong. The defendant, by his rejoinder, craved cyer of 


a the patent, and faid, that plaintiff did not pay toll, and therefore de- 
Ch. J. Page, fendant defired him #2 remove his goods; which not being done, he 


ans Prodyn, diſtrained them, &c. Plaintiff demurred, becauſe defendant de- | 


= egy manded oyer of the patent, which was not pleaded with a pro- 


ſays it was fert; that he did not allege, that any toll was due, nor for what, 


never moved or in What manner, nor that any was denied; and that the re- 


2 65 joinder 1s a departure from the bar. The defendant's counſel! 


agreed, that the rejoinder could not be maintained : but ſaid, that 
the replication admitted his bringing the goods for fale into the 


market; but that plaintiff, before his doing ſo, ſhould have ten- 


+2 Roll's dered ſtallage to the lord's bailiff; and cited + 2 Roll's Abr. 123. 
Abr. Mar relating to the town of Cambridge. But the Court declared, they 
ket, (B) pl. 2 

x. Mich. 15 were by no means ſatisfied that toll or ſtallage was due to a mar- 
Jar. B. R. ket, without any expreſs clauſe in the grant, or preſcription for 


Pins, that purpoſe; but if theſe duties were incident to markets of com- 


casz. And mon right, they thought that fallege could not be neceſſary to be 
ſays, that tendered before the goods were brought into the market ; and that it 
. _ was enough to do it after they were brought in. And as to the 
at a day be- Caſe cited out of 2 Roll's Abr. 123. the Ch. J. and Judge Page 
fore. declared, that they doubted whether it was law. Accordingly 
| judgment was given for the plaintiff, unleſs cauſe, on Thurſday 
next. 2 Barnard. Rep. in B. R. 161, 162. Trin. 5 Geo. 2. Bigley 

v. Pechey. 


(M) Verdict. 


x Salk. 24%. 1. IF it be found, that the corporation, &c. are bound to repair, 
4 . 


"I {ay &c. the thing, on account whereof the toll is to be paid, 
does not ap- It is ſufficient, without finding that it was then in repair; for it is 


rer. — the obligation which lies on them to do the thing, and not the 


— 7 performance of the thing itſelf, which is the conſideration of the 


10 W. 3. duty; per Holt Ch. J. And judgment accordingly. Carth. 359. 
S.C. by Trin. 5 W. 3. B. R. Vinkinſtone v. Ebden. f 


name of 


Winckeſline v. Ebden. But ſame point does not appear. 


Ser Marker, (N) Toll-Book. 


1. 4)- 


Ow. 27, 1. A Stole a horſe, and ſold him in market overt ; but he en- 
8. O. ge- * tered a falſe name in the toll- book. This does not alter 
9 the property of the thing tolled. Le, 158. pl. 225. Mich. 31 Eliz. 
and Rhodes, C. B. Gibbs's caſe. | 


If | 
one takes my horſe, and ſells it in a market overt, and pays toll for it, though he ® enters his 
name falſely in the toll-book, yet the ſale is clearly good, and the property altered, if there was no covin 


in the wende. For the miſnoſmer of the party is nothing to him, when he buys it bona fide, and is not 
conuſant of thefortious taking. And they adviſed the plaintiff to diſcontinue his ſuit, and ordered that 


ſmall coſts ſhould be aſſeſſed ; and it was ſo done. Cro. Eliz. $6. pl. 6, Hill. 30 Elia. B. R. Wickes 
v. More ſoots. | | 


* [ 395 ] For more of Toll in general, ſee Market, Preſcription, and 
| bother proper titles, 
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Tort. 


— 


(A) Conſtruction of Law, relating to Torts. 


t. * a man /ells a diftreſs which he took and impounded, and 
after rebuys it, and impounds it again, yet the ſelling is not 
excuſed, Per Mountague J. And Knightly ſeemed of the ſame 
opinion, and cited 5 E. 4. D. 35. b. pl. 34. cites in Marg. 
2 E44. 6. 5. b. 

2. The ſame of trees cut by leſſee, and by him ſold, and after- 
wards by him bought again, and employed for repairs. D. 35. b. 
pl. 32. Trin. 29 H. 8. Maleverer v. Spinke. 


ſells them for money, and ꝛvith the money repairs the bouſe, it is waſte. Co 


23. A. deviſed a term to B. and makes C. executor, and dies. 

The executor takes a new leaſe, which is a ſurrender and a de- 
vaſtavit. The deviſee enters without aſſent of the executor, by 
which he is a difſeiſor, and then grants his intereſt to the executor. 
Adjudged that this ſhall enure as aſſent of the executor rf? to the 


term deviſed; and this makes the deviſce to be in by right, and then 


he is in of ſuch term in eſtate, as he may grant. Mo. 358. pl. 487. 
Trin. 36 Eliz. Carter v. Love. 

4. When a man enters, having a goed title, he ſhall not be ſaid 
to enter by a tortious one. Arg. Mo. 363. pl. 494. in BULLIE's 
CASE, cites 12 Aff. where the lord diſſeiſed his tenant by knight- 
ſervice, who died his heir within age. This prrged the difſeifin. 
So 38 H. 6. Tenant pur auter vie is diſſeiſed, ceſty que vie dies, 
he ſhall be occupant and the diſſeiſin purged. 

5. A man cannot apportion his tort. Cro. E. 651. pl. 6. Hill. 
41 Eliz. B. R. in caſe of HELIAR v. WHITRAR.—6 Rep. 24. b. 
HELYAR's CasE. 


S. P. Co. 
Litt. 5 3. 5. 


— s if 


leſſee curs 


trees, and 


. Litt. 33 b. 


6. Where a zortious paſſeſſor ſhall be liable to anſter conſe- | 


quential damages, though a poſſeſſor bona fide ſhall not in the 
like caſe, fee Hob. 100. in caſe of Moors v. HvussEy, cites 
- CE..3-:$S add . „ 

7. When right and wrong do meet together, the right ſhall ever 
be preferred. See 3 Bulſt. 47. in caſe of Harris v. AUSTIN, 
And ſee Roll. Rep. 214. in S. C. | 


For more of Tort in general, ſee Dilleiſin, Ratihabitio, Ke⸗ 
leaſe to Dilleiſors, and other proper titles. | 
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Tout temps Priſt. 


(a) Tout temps Priſt. [And Uncore Pri] 


Br. Touts [I. IN debt upon obligation, upon FOO ORs of payment of a leſs ſum, 


temps Priſt, if defendant pleads a tender, and refuſal by plaintiff, 


21. cites . / 
1 C.—— yet he ought to ſay uncore priſt. 10 H. 6. 16. b. 11 H. 6. 27. 
But if the * 14 H. 6. 23+] J ' 
money was 
t be paid to a firanger, he need not to ſay uncore priſt. And. 4. pl. 7. Paſch. 3 & 4 P. & M. in 
caſe of Pannel v. Nevel. : | 

Where a man is beund in 60 J. te pay 40 1. if he pleads tender of the 40 1. in action of debt brought 
exainft bim of the 60 J. he ought to ſay that he is yet ready, and always has been ready to pay tne 40 l. 
and bring the money into court, becauſe the /eſs ſum is parcel of the greater ſum expreſſed in the obliga- 
tion, and there refuſal of it ſhall not ſerve, tor it is parcel, &c. Br. Tout temps, &c. pl. 31. cites 
20 E. 4. 1. per Brian & Cur, But ibid. pl. 33. cites 21 E. 4. 42. 52. that it was held, per 


tot. Cur. in ſuch caſe, that he need not ſay that he is yet ready to pay; quod nota. But it is ſaid, that 


21 H. 6. is contrary, and fo are ſeveral other books thereof. | 

Bur if the obligation be of 601. to enferff the plaintiff by ſuch a day, or to deliver to him a berſe, or 
ſuch like, <ubich is not money, tender by the defendant, and refuſal by the plaintiff, is ſufficient for the 
defendant for ever. And there in pleading the defendant need not to ſay, that he has becn always ready, 
and yet is; but in the one caſe and the other the penalty is ſaved. But Tout temps, &c. pl. 31. cites 
20 E. 4. 1. per Brian & Cur. | a . 


[2. If A. covenants with B. to pay him 101. after Michaelmas, 
and before Zaſter, in debt upon this covenant, if defendant pleads, 
that within the ſaid time he tendered to the plaintiff the ſaid 101. 

and plaintiff refuſed it, it is not good without ſaying uncore priſt, 
&c. Hill. 1649. between NEwTox and NEwToON, in 2 actions. 
W iy. upon demurrer. Intratur. M. 1649. Rot.] 

3. In debt upon ebligation, if condition be, that a firanger ſhall 
make another deed to the plaintiff ; if he pleads a tender to the 
plaintiff, and refuſal by him, he need not ſay uncore priſt. 
10 H. 6. 16. b.) | | 
[4- The ſame law would be, if the defendant himfelf ought to 

male the deed. Contra, 10 H. 6. 16. b.)] 

S. P. per 5. In debt upon obligation upon condition to perform an award 
Bran& if the defendant pleads a tender and refuſal of the ſum awarded, 
Tout temps, he need not to ſay uncore priſt. 14 H. 6. 23. Curia. Contra, 
= z- 11 H. 6. 27.] 

4. 1-—But in debt npom arbitrement, he ſhall ſay that he has been always ready, and yet is, c. Br. 
Tout temps, &c. pl. 31. cites 20 E. 4. 1. per Brian & Cur, 


[3071 16. If 7 deliver 10 1. to anther without deed, to my uſe, and male 
a defeaſance by deed, if he pays 51. &c. if he pleads a tender at the 
day, he needs not to ſay uncore priſt. Contra, 18 E. 3. 39- b.] 


(7- In 


D. 30 


in C 
not S 


© Tout temps Priſt. 307 
7. In debt upon obligation, whereof a defeaſance is made by ano- S. P. That 


ther deed to pay a ſmall ſum, if he pleads tender at the day, he a _ 
need not to ſay uncore priſt. Contra, 18 E. 3. 53. b.] | e 


per Priſot 
and Littleton, by which they took iſſue that he did not tender; quod nota. Br. Tout temps, &c. pl. 4. 
citas 33 H. 6. 3. Heath's Max. 124. cap. 5. Cites S. C. S. P. accordingly, 9 Rep. 79. b. 
in Peytoe's caſe, cites 13 H. 6. 2. a. b. ——D. 36. pl. 119. Trin. 4 Eliz. Anon. per Dyer. 

So in debt upon an obligation, it was held, that where an obligation is made, and afterwards a defea- 
ſance is made thereof, if he pays a leſſer ſum, &c. there, if he pleads the defeaſance and the tender 
of the leſſer ſum, he need not to ſay, tout temps priſt; for by the tender he was diſcharged of all. But 
otherwiſe it is of an obligation, with a condition to pay a leſſer ſum, Cro. Eliz. 755. pl. 16. Paſch. 
42 Eliz. in C. B. Cotton v. Sir Gervaſe Clifton. 


[8. The /ame law is where the defeaſance is upon a ſtatute. Contra, g 22 


9. . m 
22 K. 4 5-1 — 
5 | caſe cites 33 H. 6. 2. & b. 


Co. If a man confirms land to a man in fee upon condition of 
payment of certain tinne, if he pleads a tender of the tinne at the 
day, he need not to ſay, et uncore priſt. Quære. 30 Aff. 11. 
10. In detinue of a horſe, he ſhall not ſay, that he has been 
always ready, &c. Br. Tout. temps, &c. pl. 31. cites 20 E. 4. 1. 
Per Brian & Cur.—So of Arbitrement. 16 H. 7. 7. Ibid. | 
11. It was ſaid, that in debt upon an obligation, it is a good plea Heath", 
that the defendant has been a/zvays ready to pay, &c. if he could Max. 27. 


have acquittance. Br. Tout temps, & c. pl. 39. cites 1 R. 3. and ky og" 
5 2 85 aft 


by this it ſhould ſeem that the plaintiff in that caſe ought to offer an acquittance as he is to demand 
rent that is payable on the ground, quære inde. | 


12. When a bend is for payment of money in diſcharge of a debt, 
tout temps priſt muſt be pleaded, notwithſtanding a tender; buf 
where the payment of the money is in defeaſance of ſome other col- 
lateral matter, as a bond to ſave harmleſs, &c. it need not be 
pleaded. Arg. 10 Mod. 282. cites Co. Litt. 207. a 

13. A difference taken between a bare debt and a penalty to pay So in at. 
a debt, as an obligation with a condition; for in that caſe it ſhall _ 
be ſufficient to plead a tender at the day without [with] an uncore gefendane 

priſt, without a tout temps priſt; there he may plead a tender to imparied 

perform the condition, without ſaying, that he was always ready; 2 
t when it is for a bare debt, there he muſt plead, tout temps J. ſald, that 


priſt. And the Court agreed the difference between an obligation if he had 


with a penalty and a bare debt. Freem. Rep. 205. pl. 209. 3 
Mich. 1675. in caſe of Serle v. Bunnion. be was now 
ready, as in 


D. 300. it might have been goed, but now it ſeems he is eſtopped to plead always ready; and Atkins 
inclined to this, cæteris abſentibus; ſed adviſare volunt. Freem. Rep. 134. pl. 156. Mich. 1673. 
in C. B. Bone v. Andrews. — 3 Salk. 220. pl. 9. S. C. but not S. P. —2 Mod. 70. 8. C. but 
not S. P. 


14. If a promiſe be to pay money on a particular day, there a tender 2 Salk. 622, 
with a tout temps priſt is good enough, but it is otherwiſe where - 
the money is to be paid on requeſt; for there might be laches 
before the tender. Per Holt Ch. J. Cumb. 444. Tzin. 9 W. 3. 
B. R. Giles v. Hart. 
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408 Tout temps Pri. 


(B) At what Time he may plead this Plea. 


1 JF the defendant in the action of debt takes his delays by 
Fol. 54. efſoine 51 * comes by 2 difireſs, yet he may plead 
——— tout temps priſt. 18 E. 3. 53. b.] | 
gan executors, they ought to ſay, that they have been always ready, and yet are, &c. for otherwiſe 
they mall render damages; and they were permitted to fay fo ar the fre quod nota, Br. Tout 
temps, &c. pl. 37. cites 22 E. 3. and Fitzh. Damages, 103. | 
Is debt the defendant came at the diſtreſs, and ſaid that be bas bren always to pay, and yet is, and 
brought the money into court, and the plaintiff demurred becauſe he came at the diſtreſs, et non allo · 
catur ; for it may be that be was never warned by the ſperi, by which he recovercd the ſam teadered, 
Sc. without damages, as it ſeems. Br. Tout temps, &c. pl. 8. cites 7 H. 4. 9. —— Heath's Max. 
128. cap. 5. cites S. C. | 


But in ann ty, the defendant came at the diſtreſs, and ſaid that be has been alway: ready, and yet is, to 


pay, &c. and no plea per Cur. becauſe he came at the diſtreſss Br. Tout temps, &c. pl. 7. cites 
2 H. 4- Jo | ; 


Heath's 2. Dower unde nibil habet, the tenant came at the firft day, and 


Ma 12% ſaid, that he had been always ready to render dower, and the demand. 
S. C. ant ſaid, that oftentimes before the writ ſhe demanded dower and 


18. P. and could not have it; and was received, inaſmuch as it was at the 


es oY firſt day. And it is faid elſewhere this is inaſmuch as the 
demand be heir is in by title, but contra in coſinage aiel & mortdanceſtor z 
oP Co. for this is to diſaffirm the title and eſtate of the tenant ; note the 

Be * . diverſity, for there ſuch averment ſhall not be taken. Br. Tout 


temps, &c. pl. 34. cites 2 H. 4. 7. 

3. In debt the defendant joined iff for part, and as to the reſt 
tendered it in court, and ſaid, that he has been always ready, 
and yet is, and ſaid, that he tendered it to the plaintiff at the 
ſummons, and attachment, and diſtreſs in London, &c. Br. Tout 


temps, & c. pl. 11. cites 11 H. 4. 55. | 
S. P. Br. 4. In desuer, eſſoin caft for the defendant does not eftop him to ſay, 
eq 3g that he has been always ready, and yet is, to render dower in caſe 
cites 7 H. 7. 


me 6403 ſtranger, and therefore ſhall not prejudice the tenant ; quod nota, 
cap. 5. cites per Cur. Br. Tout temps, &c. pl. 20. cites 14 H. 6. 4. 


fame caſcs. | | 
Heath's 5. In dower, the tenant ſaid, that he has been alzways ready to ren- 
Max. tag. der dower, and yet is, to which the demandant ſaid, that to this he 


$1 lacy nat be received ; for at ſuch a day the original was returnable 


Br. Tout and the parties appeared, and the demandant made her demand, and 
dme gg imparled, and had day ſuch a day; and per Aderne J. 


Pl. 42. cites 

* and 
— ready, &c. Br. Tout temps, &c. pl. 27. cites 5 E. 4. 141, 

tion, the defi ndant, after oyer of the ſame, imparled, and now pleaded that he was ready to pay the 
money at the day and place, and that none was there to receive it, and that he is now ready, and ten- 
dercd the money in court, and ſ1id not tout temps, and a good plea as it ſeems ; for he had excuſed the 
forfeiture by the plea above, and he ſhall not be eſtopped by the imparlance to plead the plea above, per 
ſeveral Juſtices, tut Lennard cuſtos brevium aliter ſentiit. D. 300. pl. 37- Paſch. 13 Eliz. Anon-— 
Cro. J. 627. pl. 22. Mich. 19 Jac. B. R. Steward v. Coles. S. P. and the plaintiff oftered to demur 
becaulc the defendant did not plead tout temps priſt, and though he tendered it at the day, whereby he 
faved it for the time, yet if he pleads not this plea, it ſhall be intended that he has forfeited his obligation, 


and whether te fhou'ld have judgment or no was much doubted : ſo that the defendant durſt not = 
10 | E 5 


the demandant will render him his evidence concerning his land 
16.—— which he has by deſcent, &c. For the eſſoin may be caſt by a 


anby Ch. J. this is an eſtoppel, to ſay that he has been always 


ja caſe of Horne v. Luines. 
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upon this plea ; but by direction and mediation of the Court he paid 5001. in ſatisfaction of the debt, 
and 1co1. coſts and damages. It is true in debt upon bond ſuch plea is good after imparlance, 
becauſe it is to ſave the peralty. Arg. Cites D. 300. bur when a ſingle duty is demanded, and the party 
is entitled to damages for non-payment, the plea of tout temps priſt is not good. Arg. 2 Mod. 62. Anon. 
(And judgment according to the laſt part of the diverſity.) —— The caſe of D. 500. is good law. Per 
Holt. Cumb. 334. Trin. 7 W. 3. B. R. Broom v. Pine. 

Aſſumpſit for money due for work, the defendant has a ſpecial imparlance, ſalvis omnibus excepti- 
onibus tam brevi quam narrationi (& advantagiis omitted), and then comes and pleads that he tendered 
him the money, and was always ready to pay him, and uncore priſt. The plaintiff in his replication 
ſhews, that the defendant did imparl ut ſupra, and demands judgment, whether or no, after this im- 
par ance, he ſhall be permitted to plead a tender, and that he was always ready. And it was inſiſted, that 
it is a contradiction after an impailance, to plead he was always ready; for if he were ready, why did he 
impari ? Beſides, the entry is ſaving all exceptions to the writ and the declaration, and he ſhall not have 


more than he has reſerved, and cites Br. Tout temps Priſt, 27. accordant. 2 H. 6. 13. Windham J. 


perhaps if you had pleaded your tender, and that you are now ready, as it is pleaded in Dyer, 300. it 
might have been good; but now it ſeems that you are eſtopped to plead that you were always ready. And 
Atkins inclined hereto cæteris abſentivus ; ſed adviſare voiunt, Freem. Rep. 134. pl. 159. Mich. 
1673. Bone v. Andrews in C. B. 

It cannot be pleaded in an indebiitatus aſſumpſit after imparlance z for it is contradictory to ſuch plea, 
for the money was due on the day of the aſſumpſit. Carth. 413. Giles v. Hart. — 2 Salk. 622. 
pl. 1. Mich. 9 W. 3. S. C. 12 Mod. 152. S. C. | 

So in debt for rent, the defendant imparis generally, and then pleads tout temps priſt. The Court 
held this plea could not be pleaded after a general imparlance ; for it is f contradictory to ſay he was 
always ready, and yet to take time to anſwer to the declaration. Freem. Rep. 205. pl. 209. Mich. 
1675. Serle v. Bunnion 

4 8. P. Per Holt Ch. J. Comb. 334» Trin. 7 W. Js B. R. in caſe of Broom V. Pine. 8. P. 
2 Mod. 62. Anon. 

One muſt plead tout temps priſt a/zvays before imparlance. 12 Mod. 72. Paſch. 17 W. & M. Anon. 
S. P. 12 Mod. 83. Mich. 7 W. 3. in caſe of Wigmore v. Veale. 

Upon point of pleading of tender this diverſity was taken by Holt Ch. J. that tender at the day is no 
plea te @ fingle bill but only in bar of damages, in which caſe you mult plead it before imparlance with a 
tout temps and uncore priſt & profert, &c. but tender at the time is a good plea 0 a penal bond in bar, 
becauſe it ſaves the forfeiture, and therefore may be after imparlance. 12 Mod. 354+ Paſch. 12 W. 3. 
But the reporter cites 1 Inſt. 207. a. 21 Ed. 4. 25. pl. 39. and ſays, 
this ſeerns to hold only where the penal bond is for doing a collateral thing, and not where it is for pay- 
ment of money, but ſays, vide the caſe in Dyer, 300. a. that in caſe of a bond for payment of money, he 
may plead tender and uncore priſt after imparlance. 12 Mod. 354+ in caſe of Horne v. Luines, 


6. In debt, at the capias the defendant came and found ſurety, and 
had ſuperſedeas, and tendered the money, and ſaid that he has been 
always ready, &c. and yet is, and tendered the money. And per 
| Littleton, he may plead this well, becauſe he was returned nihil 
upon the original, and had not conuſance till the capias. Contra 
if he had had conuſance before. Br. Tout temps, &c. pl. 30. 
cites 8 E. 4. 9. 
7. In detinue of divers parcels, tender of part is a good plea to it gg: 
before verdift, &c. Br. Tout temps, &c. pl. 39. cites 1 R. 3. c. 5. 8. C. 


But if there be a verdict, then is the ſum of the value made a thing entire, whereof the plaintiff is not 
bound to receive part without the whole. : | 


8. In debt upon a fingle bill, or for rent, the plaintiff declares 
that the defendant hath not paid him licet ſæpius requiſitus; the 
defendant may plead that he was always ready and ſtill is ready, 
and pray judgment of damage; and then the plaintiff, if he wall 
have damage, muſt reply, and ſhew a ſpecial requef? ; per Holt 
Comb. 334. Trin. 7 W. 3. B. R. Broom v. Pine. 
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[(C) Tout temps Priſt. [Aud Uncore Prift, after 
Verdict for Defendant on the Tender. 


. I the defendant be te pay a leſs ſum, and defendant pleads 4 
tender at the day with an uncore prijt, if the plaintiff refuſe 
the money, and fates ifue that he did not tender it at the day, and it 
is found againſt him, he has not any remedy for the leſs ſum. 
18 E. 3. 39. b. quzre. 53. b. quære. 25 E. 3. 45. b. quzre.] 
[2. So if he pleads payment of part, and tender and refuſal of the 
reſidue with an uncore priſt, and plaintiff refuſes the money, and 
[ 310 ] takes iſſue that he did not pay the ſum alleged, and this is found 
againſt him, he ſhall not have the refidue of which defendant 


pleaded uncore priſt. Contra, 22 E. 3. 5. Curia.] 5 


[3. But he might have taken that money after the iſſue joined. 
22 E. 3. 5:] 


(D) How the Pleading ſhall be. Where he ſhall 
bring the Thing | viz. Money| into Court. 


fr. FF a man pleads a tender of money ⁊uith an uncore priſt, c. it 
is no good plea without bringing the money into court. 
Mich. 1650. between WITHAu AND LiTTLE adjudged upon de- 
murrer. Intratur Hill. 1649. Rot. 121. ] 
Debtupon [2. In debt upon chligation, if condition be to pay a leſs ſum at D. 


3 if defendant pleads a tender and refuſal, with an uncore priſt, 
thatif be it is not ſufficient to ſay wncore priſt at ſuch a place, but he ought 
paidio! to bring the money into court. 11 H. 6. 27.] 


a: D. ſuch a 
day, that then, &c. And he ſaid that he car there that day, and tendered it, & bor, Ec. Tirwhit ſaid, 


you ought to tender it in court now. Et non allocatur; tor he is not bound to pay it at another place 
than is compriſed in the condition ; as in replevin the defendant avowed, the plaintiff alleged tender upon 
the land tempore captiqn>, and he refuſed, and good without tender now; for the rent is only payable 
upon the land. Br. Tout temps, &c. pl. 35. cites 5 H. 4. 18. Br. Tender, pt. 6. cites S. C. 

But in debt by cb/igation of 601. upon condition te pay 10 l. at ſuch a day and place, the defendant 
faid that be ta. has at the day and place, and offered, &c. and the plaintiff refuſed, and the plea chal- 
lenged, inaſmuch as he did not 55 that he bas been always ready after, and tender the money in court ; and 
the defendant faid that he is not bound to tender it, uniefs at the place exprefled in the condition. And 
yet per tot. Cur. he ought to tender it now. Contra, 5 H. 4. 15. ſupra, But this bouk is taken for the 
beit law at this day. Br. Tout temps, &c. pl. 43. cites 7 E. 4. 3. | 

So where rhe leſs ſum was to be paid at the holt in the manſion-houſe of the obligor, at a certain 
day, and the obligor pleaded that he was ready at holt to have paid, but nobody came to receive it, but 
did not ſay uncore prift ; and therefore beld no plex. And. 4. pl. 7. Paſch. 3 & 4 P. & M. Pannel 
v. Nevel. D. 150. pl. 84. Trin. 3 & 4 P. & M. S. C. And becauſe he did not ſay uncore priſt, 
with a tender of the money in court, nor ſay uncore prift to pay at the holt, the Court without argu- 
ment adjudged it no plea ; but that it would be het wiſe if the condition had been to do a collateral act, 
and not to pay money, which is of the nature of the ſum in the penaliy, and the wery duty, by intendment of 
law, for ſurety [whereof the obligation of the greater ſum was made, and cited 7 E. 4. But per Catlyn 
and Griffia the attorney genera), the law is not fo, becauſe the place of payment is parcel of the condi- 
tion, and it onght not to be paid elſewhere. * And fo is the diverſity in 7 H. 4. where a place of payment 
3s put, and where not, &c.———Bendl. 54. pl. 90. S. C. adjudzed no plea by all the Juſtices, becauſe 
the ſum remains a debt fill, notwithſtanding the tender at the hot; and cites 7 E. 4. according to this 
judgment, though in 7 H. 4. it was adjudged contrary ; but they did not hold this to be law now. 
And the reporter adds a quiere, if he had pleaded that he was uncore priſt to pay this ſum at the holt 
aforeſaid, whether. this weuld have been a good pica ? 


[3. The 
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Tz. The /ame law is, where the condition is to perform an award, Debe upon 
dich wvas to pay a ſum at D. it is not good to ſay, ready at . 


D. (admitting that he ought to ſay uncore priſt. Contra, vn i fand 
11 H. 6. 27.4 | | to arbitre- 


ment; the 

d-fendant pleaded that the arbitrators axvarded that he ſpuld pay in ſuch a place, which he has been al- 
ways ready to pay, and yet is, and did not tender the money in court; and ye: good by the opinion there, 
becauſe it is payable at another place, and he is ready to perform the award. And ſoit ſeems that if the 
place certain had not been in the a@vgard, he 6:g0t te baue tendered the money in courts Br. Tout temps, 
Kc. pl. 41. bits 11 H. 6. 27. 


— 


4. In aſſiſe of rent the tenant pleaded to part a releaſe, and to other 
part difſeiſin of the land for a time, to ſuſpend the rent, and to the 
reft that he has been always ready, and yet is, and tendered the mo- 
ney in court; nota. Br. Tout temps, &c. pl. 25. cites 8 Aff. 35. 

5. Covenant by the leſſee againſt the leſſor for ouſting him of his (3211 } 
term, the defendant pleaded in bar a clauſe of re-entry for rent arrear, 
and the plaintiff to part of the rent pleaded accord to recoup it for 
b:arding the defendant, and to the reft pleaded tender, and that the de- 
fendant refuſed it and ouſted him, and yet is ready, &c. and ten- 
dered the money in court; quod nota, and demanded judgment, 
and prayed reſtitution, and his term and damages. Br. 'Tout 
temps, & c. pl. 5. cites 47 E. 3. 24. 

6. In zreſþaſs the defendant pleaded arbitrement to pay 10l., &c. 
This is no plea, per Marten, if he does not ſay that he has paid it, 
or ſay that he has been always ready, and yet is, and bring the money 
into court, and this ſeems to be where the day of payment is paſt. 
Br. Tout temps, &e. pl. 15. cites 8 H. 6. 25, © 

7. In debt the defendant as to parcel ſaid that he has been always 
ready to pay, and yet is, and brought the money into court, and to the 
reſt pleaded in bar, the plaintiff pleaded in efloppel to the ſaying that he 
has been always ready, &c. for that he unparled the laſt term ; judg- 
ment if he ſhall be received to ſay that always ready, &c. . And 
per Danby, the plaintiff ſhall not have the money here till the 
other iſſue be tried, and this by reaſon that the damages ſhall not 
yet be tried till the other iſſue be tried; but per Prifot, he may 
have judgment of his debt of this parcel, and his damages, & 
cefſet executio; for thoſe may be well aſſeſſed by the Court as to 
this parcel, but the plaintiff ſhall not have it till the other iſſue be 
tried, by reaſon that the coſts ſhail be entire, which cannot be 
taxed till the other iſſue be tried; and when the plaintiff pleaded 
the eſtoppel above, the defendant prayed to have his money again. 
And per Priſot, he ſhall re-have it; quod non fuit conceſſum 
for he has confeſſed of this part. And by him, if the plaintiff 
will relinquiſh his eſtoppel, he ſhall have delivery of the money 
without damages and coſts; and the plaintiff afterwards relin- 
quiſhed the eſtoppel, by which the money was delivered to him. 
Br. Tout temps, &c. pl. 22. cites 36 H. 6. 13. | 

8, Debt upon an obligation of 10. to pay 40s. ſuch a day; the Heath's 
defendant pleaded payment of 205. at the day, and that he offered 20g. __ 9 
rgſidue there the ſame day, and the plaintiff refuſed it, and that he has SC | 
been always ready to pay it, and yet 1s, and tendered the money in 
#urt, and the plaintiff tendered to aver that he did net tender the 
| aA a 2 | 205. 
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207. at the day. Per Cur. now the defendant ſhall have the mo- 
ney again, and ſo he had; and if the iſſue be found for the plain- 
tiff the obligation is forfeited; and if it be found for the defend- 
ant, the plaintiff has loſt the 20s. Quod nota; for he has re- 
fuſed it by matter of record, and took the other iſſue at his peril. 
| Br. Tout temps, &c. pl. 32. cites 21 E. 4. 25. 
Comb. 443, 9. In indebitatus aſſumpſit, & quantum meruit, the plaintiff laid 


. a ſpecial requeſt at ſuch a day and place, and that the defendant 


they mould refuſed to pay, the defendant pleaded that ſuch a day before the re- 
— ons gueſt, he tendered, and the plaintiff refuſed, and that afterwards 
1 ſemper paratus fuit, & profert hic in cur. Holt Ch. J. ſaid, that 
promiſe they Where the agreement is to pay at à certain time, there a tender at 
. e that time, & ſemper paratus, is a good plea; but where the mo- 
* wp ney is due, and payable immediately 7 the agreement, there the de- 
r 


tendered, &c. . . 
——3 Salk. fendant muſt plead ſemper paratus from the time of the promiſe. 


343- —_ 2 Salk. 622. pl. 1. in caſe of Giles v. Hart. 
413. S. C. and adjudged ill upon demurrer, becauſe the defendant has nor ſaid any thing as to the time 
berween the promiſe and the requeſt, and the money was due on the day of the promite ; and therefore the 
defendant ſhould have pleaded the tender on that day, and that he from that day was always ready; for 
the ſpecial requeſt laid in the declaration is only ſurpluſage, and therefore the day on which the requeſt 
was made is immate-ial ; and when once the cauſe of action accrued, a ſubſequent tender could not take 
it away. Burt per Holt Ch. J. In theſe caſes the beſt way of pleading is to plead generally ſemper pa- 
ratus, &c. & profert hic in curia, without pleading any tender. If he pleads that he was always ready, 
this 1efers to the time of the promiſe made, and not to the time of the tender; per Holt Ch. 1. Ld. 
Raym. Rep. 254+ S. C. and ſays that judgment was given for the plaintiff, and that if the detendant 
had pleaded tout temps ptiſt, the plaintiff ſhould have replicd, and ſhewn the requeſt, and the time when 
it was made. 


[312] 10. There is a difference between debt and afſumpſit ; for in debt 
| Where debt the damages are but acceſſary, but in aſſumpſit they are princi- 


l pal; therefore in debt the defendant may plead in bar of the da- 


conditioned mages; but in aſſumpſit he muſt plead ſemper paratus, with a 
to pay mo- profert in cur. and demand judgment de ulterioribus damnis. 
ney at a 2 Salk. 623. pl. 1. Mich. 9 W. 3. B. R. Giles v. Hart. 


certain, if 
the defendant pleads a tender at the day, and that he has been always ready, &c. it is good. But ia 
aſſumpfit, or debt upon a ſingle bill, he muſt plead that he has been always ready. Ld. Raym. Rep. 


254+ per Holt Ch. J. in caſe of Giles v. Hartis. 3 Salk. 353. 8. C. 


11. In debt upon bond, with condition to pay the money, if 
the defendant pleads a tender with adbuc paratus, he ought to bring 
the money into court ; becauſe it is parcel of the demand. Per 
tot. Cur. Ld. Raym. Rep. 643, 644- Hill. 12 W. 3. in caſe of 
Horn v. Lewin. | 


(E) Where he ſhall bring the Thing into Court. 


In d:tinve of CI. FF the thing in demand be /o ponderous, that it cannot be car- 


+ ue 4 ried, he may plead uncore priſt, without bringing it into . 
is no pa court. 11 H. 6. 29. b. 30 Aſſ. 10.] 
that chey 2. But in ſuch caſe he ought to plead ſo; that is to ſay, that it | 
cr hg, is fo ponderous, that it cannot well be carried, 11 H. 6. 29. b. 

enſealed, az 39 Al. 10. fo pleaded.] 

EXeECULTOTS ; 


aud that they have been always eidy, and yet are to deliver tiem, &c. unleſs they offer them to the 
63 & 4 Courts 


temps, &c, pl. 19. cites 24 E. 3. 
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Court, or ſay that they are ſo ponderous that they cannot bring them here fer the aue gbr; quod nota, pee 
Cur. Br. Tout temps, &c. pl. 3. cites 9 H. b. 65. 


In ward, he who pleads that ſuch a writ is brought againſt Heath's 
him, and that he is ready to deliver to whom the Court ſhall award, . 


and ſays, that he does not claim any thing but by cauſe of nurture, S. G. — 
ought to have the infant ready at the bar. Br. Tout temps, &c. The d:fend- 


pl. 17. cites 24 E. 3. 31. - 8 c 


pleaded, that be claimed nothing, & c. but for nurture ; and that W. bas brought ſuch a ꝛvrit agairft bim; 
and prayed, that they interplead, and that he is ready to render bim to whom the Curt ſhall award ; but be 
has not the body ready; far it is in peril of death, and in peril of water at S. Et non allocatur. But it was 
awarded, that the plaintiff recover the marriage. Quære of the damages; quod nota. For Green ſaid, 
that to thoſe matters the plaintiff cannot have anſwer, &c. Quære if this be the reaſon. Br. Tout 
Br. Gard. pl. 49» cites 24 E, Jo» 66, So . Heath's 


Max. 125. cap. 5. cites S. C. ä | 
Where tero ſeveral writs of 2vard are brought, and the defendant ſays be is ready to render the in fart 


to whom the Court ſhall award, and has not the infant, there he ſhall find mainprite to have the infant 


there at the day. Br. Tout temps, pl. 38. cites 8 E. 3. and Fitz, Gard. 25. ——— Heath's Max. 125, 
cap. 5. cites S. C. . 

4. He who pleads arbitrement in treſpaſs, to give a piece of cloth, ſhall Br. Arbitre- 
ſay, that he has been always ready to give it, and yet is, and bring — "PY 
or” cloth into court; quod nota, Br. Tout temps, &c. pl. 9. cites 31. S. C. 

* 4» 
f 5. In detinue of 10 quarters of barley, the defendant, as to four Heath's 
quarters, ſaid, that he has been always ready to deliver them, and ns 
yet is, which he could not have in court for portage, but is ready S. C. 
to deliver them, &c. and to the reſt waged his law. And the 
laintiff to the four quarters ſaid, that after the bailment, and 
fore the action brought, he required him at D. in the county 


of 8. and he refuſed, &c, Br. Tout temps, &c. pl. 28. cites 
6 E. 4. 1 I, ; | 


(F) Uncore Priſt. Neceſſary to be pleaded, or not. [ 313] 
In what Cafes. 


1. IN audita querela, the plaintiff declared upon defeaſance to pay 
10 l. at ſuch a day, and 10 l. at another day, and that he 

paid the firſt ſum at the day, and tendered the laſt at the day, and he re- 
Juſed, and be is yet ready to pay, and tendered the money in court; 
quod nota, Br. Tout temps, &c. pl. 6. cites 47 E. 3. 25. 

2. Debt upon an obligation. Newton ſaid, it is inder/ed upon 
condition, that if J. N. ſhall fland to the award of W. P. of all 
matters between him and the plaintiff; if the award be made 
before ſuch a day, or that the ſaid J. N. render himſelf to the plain- 
tiff about the ſame day, that then, &c. And ſaid, that the arbi- 
trators did not make any azvard ; but the ſaid J. N. about the afore- 
faid day, proffered himſelf to the plaintiff, and he refuſed him, & hoc, 
&c. Judgment ſi actio, &c. Caund. ſaid, you ought to ſay, that 
you are yet ready, as upon obligation of 40 J. to pay 20/, But 
the Court held the plea good, and a great diverſity between the 
gaſes. The reaſon ſeems to be, inaſmuch as the one is to de an 
att dehors, and the other of payment of money. Br. Tout temps, 


&. pl. 21. cites 14 H. 6. 23. 
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Br. Tout 3. In debt upon an obligation of 201. to pay 10 J. if the defend. 
* ant pleads tender and refuſal, he ſhall ſay, that he has been always 
S. C. for he ready, and yet is, and tender the money in court. Br. Dette, 
Daa nd other pl. 98. cites 22 H. 6. 39. | 

remedy but ; 
upon the ſame obligation. S. P. Ibid. pl. 6. cites 47 E. 3. 25. S. P. Ibid, pl. 44. cites 
16 Hf. 7. 7.—— Heath's Max. 124. cites S. C. S. P. For this is parcel of the ſum in the ob, 
Ugation; per Cur. | Br. Tout temps Priſt, pl. 1. cites 19 f. 8. 12. 


Br. Tout 4. But if it be upon an obligation to fland to the arbitrement, 


priſt : ; do 0 ; >bt 1 | 
* ee which awards ts pay 10/7. before Chriſtmas, and debt is brought 


8. C. per after Chriſtmas, and he pleads payment and refufal, he need not 
Newton; for ſay that he has been always ready, and yet is, &c. Br. Debt, 
3 pl. 98. cites 22 H. 6. 39. 
pay before the day, where the day is paſt, Contra by him, if it had been to be paid at a day which is to 
come, and in this caſe he may have dedt upon tae arbitrement, over and above the obligation. 
S. P. Br. Ibid. pl. 44. cites 16 H. 7. 7. For the ſum awarded by the arbitrement is not any part 
of the ſum in the obligaticn. Heath's Max. 128. cap. 5. cites S. C. 
S. P. Ibid. pl. 1. cites 19 H. 8. 12, For it is an exterior and collateral act. 
S. P. Arg. Show. 129. in caſe of Ca TER v. Dux is, cites 1 Inſt. 207. Pryrox's caſe, 
9 Rep. 79.— S. P. per Littleton. But by him, in action. of debt upon arbitrement, he ſball ſay, that 
he has been akvays ready, &c. Quod non negatur. Br. Tout temps, &c. pl. 4. cites 33 H. 6. 3. 


This ſeem F. B. brought deb? for 40 quarters of malt, and counted upon 2 
++ Obligations, in which the defendant acknowleged himſelf to owe 
xeaſon of D. 20 quarters, to be delivered at L. ſuch a day, and if he failed, to 
Ale 84. forfeit 40 quarters; and averred, that he did not deliver the 20 
bow : oi quarters. The defendant pleaded tender, and that the plaintiff refuſed 
paid is ofthe fo receive them. Judgment, &c. The plaintiff demurred, and had 
nature of judgment; and he remitted 20 quarters, &c. For defendant ought 
ad work to have ſaid, that he was uncore priſt to deliver the 20 quarters. 
and the very D. 24. b. pl. 154. Mich. 28 H. 8. cites Trin. 12 H. 8. Brickhead 


duty by in- „. Wilſon. | 
tendment of | 


law, for ſurety whereof the obligation of the greater ſum was made.—9 Rep. 79. a. b. Mich. 9 Jac. C. B. 
in PzYTor's CASE, cites it as held in 28 H. 8. according to Carrel's report of it, that the obligor 
needs not plead it with an uncore priſt ; becauſe this corn is bonum periturum, and it is a charge to the 
obligee to keep it . Co. Litt. 107. a. accordingly. c 1 IN® 5 


[314] 6. In delt upen an obligation of 201. which is indorſed, to pay to 
| the plaintiff ſo much money for ſuch a treſpaſs as J. N. ſhall afſeſs, 
it is a good plea, that J. N. aſſeſſed 101. which he offered to the 
plaintiff, and he refuſed, without ſaying that he is uncore priſt, and 
tendering the money in court; for it is an exterior and collateral 

act. Br. Tout temps, &c. pl. 1. cites 19 H. 8. 12. 

7. Where J. S. is bound to me in 20 J. that M. fhall perform the 
covenants contained in a certain indenture, &c. which covenant is, 
that W. Pall pay to me 101., &c. if the defendant ſayt, that M. ten- 
dered the money to me, and J refuſed it, this is a good plea, and need 
not ſay, that he is uncore priſt, and tender the 101., &c. And the 
reaſon ſeems to be, maſmuch as the defendant is a flranger to the 
payment. And allo the condition is to perform the covenants in 
the indenture; and it is not as an obligation of 201, upon condi- 
tion that the obligor ſhall pay 10 l. by a day. Note the diverſity. 

Br. Tout temps, &c. pl. 2. cites 27 H. 8. 1. A 
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8. A legacy is deviſed to H. and the executor gives bond to 
perform the will, and yet he is not bound to tender the legacy 
without regugſt. And in debt upon the bond, tout temps priſt, 
and uncore priſt, is a good plea; for the bond has not altered the 
nature of the legacy, but the ſame remains payable as before upon 
requeſt. Le. 17. pl. 20. Paſch. 26 Eliz. B. R. Fringe v. Lewes. 

9. In debt on bend, no place being named, if the defendant 
pleads that the plaintiff was beyond ſea at the day, he ought to ſay 
uncore priſt. Sid. 30. pl. 7. Hill. 12 Car, 2. B. R. Hobſon v. 


Rudge. | 
10. Condition of a bond was to pay money 1 B.'s adminiſtrators Raym. 416, 


evithin 2 months after B. i deceafe ; thou gh 19 letters of adminiſtration —_ 1 
were granted within 2 months after B. 's deceaſe, yet to an action 
of debt for the 200 l. defendant muſt plcad uncore priſt; for the 
debt is not loſt. 2 Show. 143. Mich. 32 Car. 2. B. R. Lee v. 


Garret. 
11. Uncore priſt is nowhere neceſſary but where the duty is Per Oould. 
* demanded ; here is only covenant, which is not to recover the b rye 
duty, but damages. But were it otherwiſe, wherefoever the nature re- 
money is payable to a ſtranger, or at a particular place, there needs ym a _ 
ö . 0 - Q mand, a bond 
no uncore priſt. Arg. and judgment accordingly. Show. 129. fir doing 


Mich. 1 W. & M. in caſe of Carter v. Downith, I Thereef is not 
forfeited till 


demand; and in that caſe the defendant muſt take advantage of the want of demand, by pleading that 
he was always, and ſtill is ready to pay it; for if he plead performance generally, and plaintiff aſſigns a 
breach in his replication, the defendant ſhall not rejoin, and allege want of demand; for that would be a 
departure; quod Holt conceſſit. 12 Mod. 414. in caſe of Levias v. Ranzall, cites 1 Cro. 76, 77. 


12. There is no neceſſity for uncore priſt in any caſe of cove- 
nant Where damages, and not the debt, is in demand; per Pol- 
lexfen Ch. J. Show. 130. Carter v. Downiſh. 

13. Debt on bond conditioned to pay to obligee, or ſuch as he ſhould 

' appoint, he appoints it to be paid to J. S. and the defendant ten- 
dered it to J. S. who refufed, it is good without an uncore priſt. 
Arg. Show. 130. in caſe of Carter v. Downiſh. 


(G) Uncore Priſt. Neceſſary to be pleaded, or not. 
| | In what Actions, and how. | 


1. 29 SISE of 10 f. rent, and 40 acres of land put in view, and 
the tenant ſaid that the plaintiff himſelf is ſeiſed of 15 of the 
acres, and he himſelf is tenant of the reſt, and ſaid that he has tendered 
the ſervices for the portion of the land which he has, and yet is | 315 } 
ready, &c. Br. 'Tout temps, &c. pl. 24. cites 4 All. 5. 
2. In dower the tenant ſaid that the demandamt detained from him 5 + = 
certain evidences concerning the ſame land, and if the will deliver the |) ſaid that 


evidences, he is and always has been ready to render dower, judg- fee is, aw 
always ba 


ment, &c. Br. Tout temps, &c. pl. 13. cites 14 H. 4. 33. e 
render the evidences, priſt; by which ſhe had judgment immediately; and yet it does not appear that 


he offered the evidences to the Court, Er. Tout temps, &c. pl. 14. cites 21 E. 3. 8. 
Uncore priſt is no plea in dogver, unleſs an actual aflignment is made. Arg. and ſeems admitted. 


3 Mod. 25. Hill, 7 Geo. 1. 1721. in caſe of Spiller v. Adams. f 
Aa 4 3. Annuity 
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Heath's 3. Annuity of. arrears by 5 years, the defendant ſuid that it was 
Max. 126. gramted till he promoted the plaintiff to a competent benefice, and he 


* 4 ene tendered to him a competent benefice pending the writ, and he refuſed ; 


fays the de- and a good plea without ſaying that he is uncore priſt ; for by - 


fendant 5 6 - 
e the refuſal the annuity is determined. Br. Tout temps, &c. 


tender the pl. 18. cites 5 H. 5. 1. and 14 H. 7. 32. 


de⸗ | 5 
exuſerhe plaintiff mal have debt for the ſame. 


Heath's 4. Detinue of a writing, the garniſbee came by preceſi, and ſaid 
_ that it was delivered to the defendant, upon condition to fland to the arbi- 


S. C. trement of J. N. that then he ſball re-have it, and that . N. awarded 
that he ſhould pay to the plaintiff 40 g. which he tendered, and the 
plaintiff refuſed it, and did not offer the money now in court, 
nor ſay that he is uncore priſt, &c. and yet good per Cur. 
becauſe the money is not now in demand; quod nota. Br. Tout 
temps, &c. pl. 23. cites 36 H. 6. 26. 

$.P.Heath's 5. Where the defenaant in treſpaſs of gards makes a good juſtifi- 

—— gra cation, he ſhall not ſay that he has been always ready, and yet is, 

7 Mia. 3. to deliver them to the plaintiff, notwithſtanding that he has con- 
feſſed that they belong to the plaintiff. Br. Tout temps, &c. 
pl. 29. cites 7 E. 4. 3. | | 

6. In a quantum meruit, or other declarations, it is uſual to plead 
uncore priſt ſpecially, viz. that the plaintiff deſerved only ſo much, 
which the defendant was always ready to pay. Sid. 365. a nota 
of the reporter's, at the end of the caſe of Ludlow v. Stacy. 


bee (B). (H) Uncore Priſt. Pleadable, at what Time. 


I. D B T upon a leaſe for years rendering rent, payable annually 
: ot D. the defendant ſaid, that he has been always ready to 
pay, and yet is, and tendered the money to the Court. The plaintiff 
pleaded efioppel ; that the ſheriff returned the defendant ſummoned, 
and after returned him attached, and after returned diſtring. nhil ; 
by which capias iſſued till the pluries, when he came in ward of the 
ſoeriff, and day given over. At which day be made default, and 
diſtreſs iſſued, and returned that he had natking ; and capias iſſued 
again, returnable, &c. at which day he came and pleaded, judgment, 
if againſt this record he ſhall ſay always ready. And per Hank. 
and Hill, the return of the ſheriff is no eſtoppel ; but Thirn. e 
contra, & adjornatur. And much default was ſaid to be in the 
defendant, becauſe he appeared and had day over, and made de- 
fault, and after came again; ſo that it cannot be that he has 
been always ready, &c. And per Norton, he ought to plead this 
tender at D. according to the reſervation. Quzre inde. And 
ſo, per Hill and Hank. clearly, he ſhall not be eſtopped; for it 
L316] may be that he «vas never ſummoned, attached, or diſtrained, natwith- 
landing the return. But Thirn. contra, and that if it be ſo, he 
ſhall have action of diſceit againſt the ſheriff, Br. Tout temps, 
' &c. pl. 12. cites 11 II. 4. 61. Bs 


2. It 
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2. It was ruled, that after imparlance in debt upon an obliga- 8. C. For 
tion, the defendant ſhall be admitted to plead always ready; nut? 


though 13 Eliz. in DTER, was urged to the contrary. Win. 68. not be pleads 
: ed in 

Mich. 21 Jac. C. B. Anon. . — 
Mod. 8. Mich. 13 W. 3. Anon. 80 in caſe upon a nutuatus for 205. the plaintiff likewiſe de- 
clared upon 2 other promiſes ; and the defendant, after an imparlance, pleads uncore priſt. Upon de- 
murrer it was held per Cur. that where the ſum and day are certain, the defendant may plead uncore 

riſt ; but not after an imparlance, for that ſhews that he was not tout temps priſt. Sid. 364+ pl- 13s 
Paſch. 20 Car. 2. B. R. Ludham v. Stacy. | 


For more of Tout temps Pr ift in general, ſee Conditfon, Des 
tinue, Dower, Tender, and other proper titles. 


(A) Town and County. 


t. Ae UN upon receipt in Newcaſile upon Tyne, brought 
in the county of Northumberland, the defendant de- 
manded judgment of the writ; for Newcaſtle is a county in it- 
ſelf; and becauſe it vas made a county after the tefie of the aurit, 
therefore the writ awarded good. Br. Brief, pl. 530. cites 
21-4. 3%. 
2. Treſpaſs; the writ was put T. D. of Norwich, gentleman, 
the defendant demanded judgment of the writ, becauſe Norwich 
extends. into the county of N. and into the county of the Vill of 
N. and yet the writ good per Cur. But if it was againſt T. D. 
of the county of Devon, or of Devon, which is a county, and not a 
vill, it is ill. Contrary of this which is a vill and county. 
Br. Brief, pl. 23. cites 27 H. 6. 4. | 
3. A man in plea of /and in the county of York recovered land 
which lay in York, and after, before execution, the vill of York was 
made a county, by which he ſued ſcire facias to the ſheriff of the 
county of the city of York, and not to the ſheriff of the county 
of York. Br. Variance, pl. 8. cites 28 H. 6. 1. 
4: The county of the city of Glouceſler extends 4 or 5 Miles further 
than the city. Arg. Cro, E. 264. Mich.” 33 & 34 Eliz. in the 


Sheriff of Glouceſter's caſe. 
And like- 


5. King R. 3. made the city of Glouceſter a county, with a „ ee | 


clauſe of exemption from the county of Glouceſter, and from the power was a ſaving 


of the officers of the county and magiſtrates, ſaving to the king and his —— _ 
} TI Ore 


1eIrs liberty or their zuflices of afſiſe, gaol-delivery and peace, -t0 et 

keep their /effions there. And upon the reſolution of all the juſtices bold his 

at Serjeant's-inn, this was a good ſaving, and that thoſe zufices in dons bf 
courts there, 


their Man to be held within the city, may hear and determine , bo e 


offences 
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their ſeſſions offences done in the county, but + 9 offence done in the city, though 
and county done in time of the feffrens, This was a queſtion moved by 
any matter Pirryam Ch. J. of aſſiſe there. Anno 35 Eliz. Mo. 661. 
arifing out pl. 905. 35 Eliz. at Serjeant's-inn. The City of Glouceſter's 
of the ſaid caſe. | SE | 
county of | y 

faid, and that they ſhall have a mayor, 2 ſheriffs, and one recorder, and that the miniſters 


the town afore 
of the ſheriff of the county ſhall not enter to execute there “ any thing whereto their office of ſheriff 


appertaineth, or any ways to intermeddle with it, except for the ſheriff of the county to hold his county 
courts, and the mayor and aldermen, and their ſucceſſors, &c. to dete mine, &c. all things which 
juſtices of peace of the ſaid county did before, and the juſtices of peace of the county not to intermeddle, 


Poph. 16. S. C. 
+ S. P. Though it be a felony done in the hall during the ſeſſions, Poph., 17. S. C. 
6. Where a corporation is a county, there the ſheriff is mi- 


Fre. niſter to this court, and ſhall be charged with the priſoners here at 


S. C. 
Doderidge Weſtminſter ; per Jones J. Lat. 19. Hill, 1 Car. in caſe of Wal- 


faid, that den v. Velcy. | 


where the 
city is a county alſo, if the ſheriff or bailiff does execution, he ſhall not perchance take the fees limite 


by the ſtatute; and Jones I. ſaid it would be a queſtion if an execution iſſued out of the county to take 
one in a City, and the ſheriff makes a mandate to the bailifF there, if he ſhall have the ſees by the ſta. 
tute. But if the town be alſo a county, and an execution comes out of B. R. he ought to have his 


fees, And to this Doderidge and Whitlock accorded, | 
7. Formerly Blackfriers was not within the franchiſe of the 
city; yet it is and always was within the county of London. 
Per Holt Ch. J. 12 Mod. 155. Mich. 9 W. 3. B. R. Brown v. 
Burlace. | 
8. A mandamus was directed to the mayor of the tity of Lincoln 
in the county of Lincoln, and not in the county of the city of Lin- 
coln; and was quaſhed, there being no ſuch perſon. 12 Mod. 190. 
Paſch. 10 W. 3. B. R. the King and Morrice v. the Mayor, &c. 
of Lincoln. | | 
For more of Town and County in general, ſee Trial and other 
ä proper titles. | 


Trade. 


r 


— — 


(A) What Trade is within Statute of 5 Elis. cap. 4. 


1. Brewer is within the ſtatute. See (K) pl. 1. 

2. None can hold a ont 2p to ſell to others unleſs 
he has been an apprentice, &c, for they are expreſsly named in 
the act as arts and myſteries, 13 Rep. 12. Mich. 6 Jac. in caſe 
of Taylor v. Shoiles. | | 

3. The act of 22 H. 8. cap. 13. is explained, that a brewer, baker, 


ſurgeon, and ſcrivener, aliens, are not handicrafts mentioned within 
| | cer- 


* 
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certain penal laws; but the ſame does not prove but that they are 

arts or myſteries ; for art or myſtery is more general than handi- 

craft, for the fame is reſtrained to manufactures. Per Cur. 
13 Rep. 12. pl. 4. Mich. 6 Jac. Taylor v. Shoiles. 
4. A miller is of an art and faculty. 2 Inſt. 621. 


inclined that er was not a trade 1 Roll. Rep, 
g. The Court all inclined that an wvpholfter de 3 


within the reſtraint of this act; but pronounced no final judg- 12 fac. B. R. 
ment. 2 Bulſt. 186. 191. Hill. 11 Jac. the King and Allen v. The King 
Tooley. | ee 


zornatur. The reporter remarks, that it ſeems to be great {kill to make valence, and the appurtenances 
of a bed. 

* After a verdict for the king in an information at the ſeſſions in Middleſex for uſing the trade of an 
upholſter; the cauſe was removed into B. R. and an exception (among others) being taken that an up- 
holſter is not a trade within the ſtatute, and cited the caſe of 2 Zulſt. 286. and Calth. City Law, 48 & 
59. But contrary to theſe 2 authorities, after 2 ſeveral debates, the Court were of opinion that it is a 
trade within the 5 Eliz. and they ſaid, they knew not the reaſon of the cafe above. Sid. 367. pl. 4. 
Trin. 20 Car. 2. B. R. The King v. Cellers.— Lev. 243. The King v. Sellers. S. C. and the 
Court, viz. Keeling, Twiſden, and Windham, held it a trade within the ſtatute, and affirmed the judg- 
ment. S. P. cited by Scroggs Ch. J. and Dolben J. to have been lately ruled to be within this 
act. Vent. 346. Hill. 31 & 32 Car. 2. in B. R. in caſe of the King v. Plume. Holt Ch. faid, 
that 2 Bulſt. 186. ig not law. 2 Salk. 611. pl. 3. Hill, 11 W. 3. B. R. in caſe of the King v. 
plaughter, * [ 3 18 ] 


6. There is a corporation of gardeners, and yet a gardener is Vent. 326. 


12. : Hill. 29 & 
out of the ſtatute of 5 Eliz. for every one that will, may be a e 


gardener. Per Coke Ch. J. 2 Bulſt. 191 Hill. 11 Jac. in caſe of B. R. in the 


the King and Allen v. Tooley. 2 of the 
: IT ing v. 


Plume, it was ſaid, Arg. that a gardener hath been reſolved not to be within this act. 


7. In an information for uſing the trade of a baker within the Hob. 183. 


2 "*L . . - l. 220. Da- 
city of Norwich, not having been an apprentice 7 years, the in- P. on 8 


former had a verdict. It was moved in arreſt of judgment, that ber, S. C. 

a baker is not within the ſtatute by the name of a myſtery ; but it accordingly. 
was ruled that it is. Then it was moved that it was not ſaid he was Ow 
a common baten; but this was diſallowed. Mo. 886. pl. 1245. <4 BR 


Hill. 14 Jac. Daviſon v. Barker. Anon. Ex- 
; | ception was 
taken to an indictment for uſing the trade of a baker, becauſe it did not ſhew that it was an ancient 
trade, ſed non allocatur ; for the Court will take notice of it. None can hold a common bake. 
houſe, to ſell to others, unleſs he has been an apprentice, &c. for they are expreſsly named in the act as 
arts and miſteries. 13 Rep. 12. Mich. 6 Jac, in caſe of Tailor v. Shoiles. : 


8. An information was brought upon the ſtatute 5 Eliz. for 
exerciſing the trade of an ironmonger, not having been an ap- 
prentice; and after verdict and judgment for the plaintiff, the 
ſame was affirmed in error. Cro. C. 316. pl. 8. Trin. 9 Car. Anon. 

9. In error on a judgment in London, upon an information s. c. cited 
upon the 5 Eliz. it was held per tot. Cur. that a hempdreſſer is not Arg. Vent. 
within the ſtatute; for it is not a trade requiring much learn- 2 the Ki 
ing or ſkill, and every huſbandman uſes it for his neceſſary oc- v. Plume. 
caſions, and it is not within the words or intent of the ſtatute, —and alſo 


2 Salk, 61x. 


Cro. C. 499. pl. 4. Paſch. 14 Car. in B. R. the King, &c. v. pl. 2. in caſe 
Fredland. 50 he of the King 
| h | Ard alſo 12 Mod. 312. in S. Ce 


v. Paris Slaughter. 


10. An action of debt was brought againſt a fagger of points, 
for uſing that trade not having ſerved, &c, which 1s a — of 
| ow 
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low and mean concernment. To which he pleaded the cuſtom 
of London, that a man who had ſerved an apprenticeſhip to one 
trade might exerciſe any other. And the cuſtom was found 
againſt him, and judgment given againſt him accordingly. 
Hard. 54. pl. 1. Paſch. 1656, in Scacc. in caſe of HAxREs v. HaR- 
DING, cites it as Mich. 14 Car. B. R. Appletoft v. Sturton. 

11. Action was brought for uſing the trade of a draper. After 
verdict for the plaintiff, it was moved in arreſt of judgment, 
that the ſtatute does not name the trade. But it was anſwered 
by the other fide, that the trade ig compriſed in the meaning of the 
ſtatute, becauſe it was a trade uſed at the time of making the flatute. 
Sty. 223. Trin. 1650. Naylor v. Aſh. 

12. Whether the art of /cap-makting be within the 5 Eliz. 
cap. 4. fee Hard. 53. Paſch. 1656. in the Exchequer. Hayes 
v. Harding. | 

[319 1 13- Upon an indictment on the ſtatute 5 Eliz. the queſtion was, 
The trade of if a Zallow-chandler is within it. But adjornatur. 2 Sid. 177, 178. 


* 0-5 Hill. 1659. B. R. Stubington's caſe. ; 


ſeems admitted to be within the ſtatute. Sec 4 Le. 9» pl. 392 at (C) And ſee (D) the King 9, 


Keb. 477. 14. In an action on the ſtatute 5 Eliz. for uſing the trade of a 
. barber, Twiſden J. heſitated at firſt whether it be a trade within 
We, the ſtatute; but at length all agreed that it is. Lev. 87. Mich. 


Mich. 14 14 Car. 2. B. R. Anon, 


Car. 2. B. R. 
ſeems to be S. C. and held accordingly. Vent. 326. Hill. 20 & 30 Car. 2. B. R. in the caſe of 


the KING v. Proms, Arg. it was ſaid, that in 14 Car. 2. an indictment was for uſing the trade of a 
- barber, but no judgment given. But others ſaid, that in that caſe judgment was given for the King. 
Le. 200. in the caſe of the KixG v. PI YM, S. C. Arg. ſaid this point was adjudged, and that 
it was agreed. | | 

Sid. 367. pl. 4. Trin. 20 Car. 2. B. R. in caſe of the KN v. Cerrens, it was faid, per Cur. 
to be commonly held that the law is, that a barber is within the flatute. Lev. 243. S. C. the Court 
faid, it had been reſolved that a barber is a trader within that act. 


15. The uſing the trade of a butcher in ſelling meat, was con- 
ceived per Cur. not to be within the ſtatute 5 Eliz. 4. 2 Keb. 391, 
pl. 76. Trin. 20 Car. 2. B. R. the King v. Jackſon. 
16. The Court ſaid, that the law is commonly held to be, that 
a mercer is within the ſtatute of 5 Eliz. Sid. 367. pl. 4. Trin. 
20 Car. 2. B. R. in the caſe of the King v. Cellers. 
17. The Court ſaid, that it had been reſolved that a 7aylor is 
a trader within the ſtatute 5 Eliz. Lev. 243. Trin. 20 Car, 2. 
B. R. in the caſe of the King v. Sellers. | 
18. Whether a //t-xveaver is, ſee 2 Mod. 246. Trin. 29 Car. 2. 
Foreſt qui tam, &c. v. Wire. | | 
z Lev. 206. © 19. P. was indicted upon the ſtatute 5 Eliz. for uſing the trade 
— pa Of a fruiterer, not being apprentice to it for 7 years. Upon de- 
the Kixs murrer to the indictment the Court was divided; two judges 
v. Pry», thought it was a miſtery within the ſtatute, there being great art 
e A in chuſing the times to gather and preſerve their fruit. The other 
22 judges ſeemed of opinion otherwiſe; but the Court took time to 
4 pros A Fan" b l . 426. Hill, 
— * , deliver their politive opinions, & adjornatur. Vent. 326 $i 


Trade. | 319 


29 & 30 Car. 2. B. R. and id. 346. Hill. 31 & 32 Car. 2. B. R. 1 


the King v. Plume. is tee 


trade within the ſtatute. Rainsford dubitante, Wilde abſents, adjornatur.——2 Salk. 611. pl. 2 in 
caſe of the KING v. SLAUGHTER, Arg. ſays, that Paſch. 4 Jac. 2. ſuch indiftment was reverſed, 

Roll. Rep. 10. Paſch. 12 Jac. B. R. in the caſe of the KI&X GV. ToLLIN, it was cited by Coke 
Ch. J. to have been adjudged and affirmed in a writ of error, that a pippin-menger is not within the ſta- 
rate, becauſe it requires not any {kill to exerciſe this trade. S. P. cited by Coke Ch. J. 2 Bulſt. 


189, 190. to have been adjudged and alfirmed in error; for the ſtatute ſpeaks of miſtery or trades, and 


they reſolved there was no miſtery in buying of pippins. : 


20, In the caſe of the King v. Plume, Vent. 346. Hill. 31 & 
32 Car. 2. B. R. it was ſaid by Scroggs Ch. J. and Dolben J. to 
have been lately ruled, that a coach-makey is within the act of 
Eliz. | 
f 21. Upon demurrer to an indictment, the ſole queſtion was, 2 Keb. 610. 


whether a ſaleſman was within the ſtatute of 5 Eliz, becauſe it Pl. 47. Hill. 
21 & 22Car. 


ſeemed to be a new trade. But reſolved it was a trade then uſed, , B. R. dle 
and ſo within the ſtatute. Raym. 385. Trin. 32 Car. 2. B. R. Kixe v. 


. - GREEN 

the King v. Biſhop. GS. ho 
| | Court conceived it no trade at the time of the ſtatute. 
22. A pin-maler was reſolved within the ſtatute, Arg. Show. 3Mod. Rep. 


241. Mich. 2 W. & M. in caſe of Honns qui tam, &c. v. YOUNG, 8 


cites it as reſolved 3 Jac. 2. in caſe of Maſon v. Nightingale. v. Vou dn. 


S. C. cited 
by the name of Morſtyn v. Nightingale. 


23. A Horner is an ancient trade for the preſſing of horns. Per [ 320 J 
Holt Ch. J. Show. 242. Mich. 2 W. & M. in the caſe- of Hobbs 


v. Young. | 
24. 8 was indicted on this ſtatute for uſing the trade of a felt- 12Mod.31s 
monger, not having been apprentice for 7 years. It was urged, 40 
that it is a buſineſs which requires no ſkill. Per Holt Ch. J. If per Hoit Ch 
in the indictment it be“ averred to be a trade at the time of mak- J : 
ing the ſtatute, we will not quaſh it; for whether it was a trade ;, uf _ 
or no, or whether ſkill is required or not, is + matter of fact the Court 
proper for the inquiry of a jury; and there are many trades within _— _— 


the general words and equity of this act, beſides ſuch as are mentioned „ichin the 
therein. And the Court would not quaſh the indictment. 2 Salk, ſtatute. 2 


Salk. 61 1 : 


GIL. pl. 2. Hill. 11 W. 3. B. R. the King v. Slaughter. roars he 


Harper. 

+ Sid. 269. pl. 21. Trin. 17 Car. 2. B. R. in the caſe of Pr. AIR v. PRT Tr, where — 
was as to the trade of an upholſter. It was ſaid and agreed, per Cur. that though it be matter of fact 
to be tried by a jury, whether this employment was uſed at the time of making the ſtatute, or whether 
the defendant had uſed ir, and to the proving whereof it is no evidence that a maid ſervant ſeweq a bed, 
or that the maid-ſervant of a tailor ſowed tbe pockets ; yet this fact being found, rhe Court are judges 
whether an upholſter, &c. are trades within the ſtatute. 


25. It was affirmed by Holt Ch. J. that the trade of a 4vool- 
comber is within the ſtatute, though the contrary has been adjudged 
4 Jac. 2. 12 Mod. 312. Mich. 11 W. 3. in caſe of the King v. 
Slaughter. ö 
26. Exception was taken to an order of juſtices for diſcharging 
an apprentice, becauſe it appeared upon the face of the order, 


that the maſter was a callur- maler, and non conſtat what the trade 
15, 


Dees 
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is, nor that it is within the ſtatute, like CourorT's casr, where 
one was bound to a mantua-mazer, when there was no ſuch trade 
within the ſtatute, nor at the time of the ſtatute. 2 Salk. 490: 
pl. 53. Paſch. 13 W. 3. B. R. in Drrrox's cass, but nothing was 
anſwered thereto. | 

27. Whether a /eam/ire/s be or not within the ſtatute. See (K) 
pl. 2. 

28. Merchant taylor is not within the ſtatute. See (T) pl. 14: 

29. It was moved to quaſh an indictment againſt a woman for 


| uſing the trade of a millener, not having ſerved an apprenticeſhip. 


But the Court refuſed to quaſh it, and Holt ſaid it ought to be 


tried if it was within the ſtatute or not; for it did not appear 
to the Court but that it might be a trade at the time of making 
the ſtatute; and all trades are not enumerated in the ſtatute, but 
yet they may be within the meaning. 11 Mod. 63, 64- pl. 5. 
Trin. 4 Ann. in B. R. Anon. 

30. Whether the trade of a barber-ſurgeon is within the ſtatute, 
was argued, but adjornatur. 11 Mod. 110. Paſch. 1707. 6 Ann. 
B. R. the Queen v. Standiſh. 

31. One was indicted for uſing the trade of a /a/ter contrary 
to the 5 Eliz. not having ſerved 7 years apprenticeſhip. An ex- 
ception was taken, that this myſtery was not within the number 
of thoſe: mentioned in the act, and conſequently not puniſhable 
by that ſtatute. But it was anſwered, that this act had provided 
a very proper remedy for the advancement of trade; and there- 
fore was not to be confined barely to thoſe myſteries mentioned 
in the act; but where there are like zrades, that require knowledge 
and experience, they are within the intention of it, and the myſteries 
mentioned in the af are only ſet down for examples. Accordingly the 
Court ovyer-ruled this exception. Barnard. Rep. in B. R. 30. 
Mich. 1 Geo. 2. 1727. the King v. Liſter. | 

32. A rope-maker was thought by Page and Probyn J. not to be 
a trade within the ſtatute 5 Eliz. though Page J. ſaid it might be 
otherwiſe of a cable- maler. 2 Barnard, Rep. in B. R. 225. Hill. 
6 Geo, 2. the King v. Langley. | 


[321 ] (B) What is an Hing a Trade within the 5 Eliz. cap. 4. 


And 
ibid. 266. 
Trin. 7 W. 
& M. 2d. 


1. PHE making candles for a man's own uſe, or a ſervant's 
making them for the private uſe of his maſter, without 
making any ſale of them, is not uſing the trade of a zallow-chand- 


f ler, ſo as to be puniſhable within the intent of the act; for the 
ſale is the wrong, and trade is in tradendo, which is to deliver over; 


per Coke, to which Foſter and Daniel agreed. 2 Browul. 289. 
Mich. 7 Jac. C. B. Waggoner v. Fiſh. 
2. Debt on the ſtatute 5 Eliz. for uſing the trade of a c/ath-4worker, 


not being brought up apprentice; the jury found that the defend- 
ant was a Turkiſh merchant, and exported awoollen cloths thither; and 


that he employed clothiers, who had ſerved apprenticeſhips to work the 


chaths in his own houſe at his own charge, and with his own mate- 
4 | rials, 


Trade. 


rials, which he ſent into Turkey as merchandize; but that the 
defendant never ſerved an apprenticeſhip. Per Cur. the defend- 
ant is the trader, becaufe he employs the reſt, who work but as 
his ſervants, and the loſs and gain is to be his: that this is a trad- 
ing within the ſtatute, becauſe the cloth is not confined to be 
uſed in his family, but to be vended by way of commerce. 
2 Salk. 610. pl. 1. Trin. 3 W. & M. B. R. Hobbs qui tam, &c. 
v. Young. | 


S. C. accordingly. 3 Mod. 313. S. C. accordingly. 
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judged a 
uſing the 
trade within 
the ſtatute, 
by 3 Juſt. 
contra Dol. 
en. 
Carth. 162. 
„ee 
cordingly.— 


Comb. 179. 
8. C. cited as adjudged to be an uſing 


the trade. Skin. 428. Arg. Paich. 6 W. & M. in B. R. incaſe of the King v. Buggs. 


3. If a man uſe to trade 14 days in one month, and then ceaſes 
and uſes again 14 days in the next month, he is not puniſhable by 
the ſtatute. 12 Mod. 642. Hill. 13 W. 3. B. R. Stretchpoint v. 


Savage. 


(c) Service. What is a Service ſufficient. 


1 * an information upon the ſtatute of 5 Eliz. cap. 4. againſt one 

for exerciſing the trade of a chendler, not haying been an ap- 
prentice to the fame by the ſpace of 7 years, it was holden by 
the juſtices, that foraſmuch as he had been apprentice de a taylor for 
7 years, which is one of the trades mentioned in the ſaid ſtatute, 
that the penalty thereof did not extend to him : but judgment was 
given againſt the informer; for it was holden clearly upon the 
ſaid ſtatute, that if one has been an apprentice for 7 years at any 
trade mentioned within the ſaid flatute, he may exerciſe any trade named 
in the ſaid flatute, although he has not been an apprentice to it. 
4 Le. 9. pl. 39. Mich. 33 Eliz. in the Exchequer, Anon. 

2. Moor was indicted at Hicks's-hall upon 5 Eliz. cap. 4. ſor 
uſing the trade of a weaver, not having ſerved as an apprentice 
7 years; the evidence was, he ſerved 6 as an apprentice, aud had 
ſince as journeyman in the fame trade worked above that time; and 
by all the juſtices, the ſerving 7 years is ſufficient either way; 
and the defendant was found not guilty; and fo by Thompſon 
for the defendant, it was reſolved by Hale Ch. juſtice at the nifi 
prius at Weſtm. for Middleſex, in the cauſe of the Mamms _ 
But Offly ſaid that 15 Car. 2. in VorTH's casz, at the Guildhall, 
it was held by Hale Ch. J. as party per pale, and no ſufhcient 
ſervice; which was agreed if the ſervice were not in the ſame 
trade. 3 Keb. 400. pl. 106. Mich. 26 Car. 2. B. R. the King v. 
Moor and Dibloe. | 

3. If a man takes one to live 20% him in the exerciſe of the trade 
for 7 years, this is a ſuſſicient qualification, though the party is 
never bound as an apprentice; and he ſhall have equal privileges 
with one bound; per Cur. 12 Mod. 46. Mich. 5 W. & M. Maſ- 
ter, Warden, and Company of Cutlers.in Highamſhire v. Buſkin. 


C 322] 


Upon in- 
dictments on 
the ſtatute of 
5 Eliz. we 
allow in evi- 
dence the 
following : 


the trade for 7 years to be ſufficient without any binding, this being a hard law, 2 Salk. 613. pl. 7s 


Paſch. 5 Ann. B. R. The Queen v. Maddox. 


But where one was indicted for uſing the trade of a grecer, and he offered to give evidence of his hav- 


ing exerciſed this trade fer 7 years, as being matter tantamount to his having ſerved an apprenticeſhip for 


that 
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that ume, Ch. J. Eyres did allow, that the caſes had gone ſo far as to allow a wife's living in the ſhop 
with her kuſband for 7 years to be equivalent to an apprenticeſhip, but thouglit the preſent cafe not 
irong enough to comply with the meaning of the ſtatute. Accordingly the evidence was diſallowed. 
Baznard. Rep. in B. K. 367. Trin. 3 Geo. 2. The King v. Morrice, 


3. One brother living with another at the trade of a tallow-chand. 
ter for 7 years, may ſet up the trade, though there be no inden- 
ture; and he is a good apprentice within the ftatute of 5 Eliz. 
Per Eyres J. Comb. 254, 255. Paſch. 6 W. & M. in B. R. the 
King v. Coller. bs 

A man that F. H. ſerved 7 years as an apprentice beyond ſea, but was not 

1. hen gk bound ; this is ſufficient to excuſe him from the penalty of 5 Eliz. 

2 z %% Per Holt Ch. J. at Surrey aſſiſes. Salk. 67. pl. 5. 10. Will. 3. 

Jo, es Froth's caſe. | 

— ale a trade in England. 1 Salk. 67. Paſch. 11 W. 3. B. R. King v. For. | 
So is was reſolved obiter, by the Court upon the 5th of Eliz. that ferwing 5 years to a trade ou? of 

Eryland and 2 in England was enough, and ſatisſied the ftatute. But there muſt be a ſervice of a full 


ttt either in Expland or out of Eg; therefore ſerving 5 years in a country where by the law of 
the country more is not required, will not qualify a man to uſe the trade in England. 10 Med. 70. 


Me. 10 Ann, B. R. The Queen v. Morgan. 
6. A jr. living with her huſband 7 years, may after his death 


continue the trade; for the act does not require a man or woman 
to be an actual apprentice; but the words are tanguam an appren- 
tice. 10 Mod. 70. Mich. 10 Ann. B. R. the Queen v. Morgan. 
7. If a man iuer with ancther that uſes a trade, which other is 
not qualified for uſing it, 7 years, he may ſet up the trade as well 
as if he had lived with one never ſo well qualified. 10 Mod. 70. 
the Queen v. Morgan. | | 


(D) Service. In what Caſes a Man may uſe a Trade 


without Service, &c. 


But 22 Ann. 1. 5 Eliz. cap. 4. FENACTS, That, it Hall not be Jawful to any 
455 _ 31. ſon to uſe any occupation, now uſed within 
feldiers re uſe England or Wales, except he ſhall have been brought up therein 7 years 
feel trades ar an apprentice, nor to ſet any perſon on work in ſuch occupation, 
—_ 6M except he ſhall have been apprentice, or having ſerved as an appren- 
mae or place Tice will become a journeyman ; upon pain of 495. for every month, 
within the 
caunties lere they were born. At common law no man was reſtrained from working at any lawful 
trade, or uſing as many arts and myſteries as he pleaſed. 11 Rep. 54. Mich. 12 Jac. in the Taylors of 
Ipſwich's caſe. —Show. 266. Hobbs v. Young. S. P.—Per Tirtel J. Cart. 118. cites Hob. 211» 
but ſays a ci may reſtrain, and cites 43 E. 3. 52.—Per Br:dgman Ch. J. ibid. 120. 


. 


'( 323] 2. In an information againſt T. for uſing a trade different 
Uron an from that to which he had ſerved an apprenticeſhip, he pleaded 
13 a cuſtom in London, that every citizen and freeman of London 
recrder of may relinquiſh his trade wherein he has been an apprentice for the 
Tordon, cer- Jpace of 7 years and exerciſe another trade; and the queſtion was, 


N if this be warrantable by the rules of law or no, inſomuch that 
there wasne before the ſtatute of 5 Eliz. 4. which reſtrains it, it was lawful 


10 5 for 


ms } +» 


Trade. 


for every man to uſe what trade he would, although he had not 
been apprentice by the ſpace of 7 years; and then it being 
the common law of the realm, that a man might. uſe any trade 
although he had not been an apprentice for 7 years, it may not 
be alleged by way of cuſtom in London, but it ought to have been 
ſhewed as the cuſtom of the realm; for that which is the common 
law of the realm, is the cuſtom of the realm. It was anſwered 
and agreed, that as this cuſtom was alleged in this information, 
the allegation of it was warrantable in the law, and it may well 
be ſaid to be a cuſtom before the ſtatute of 5 Eliz. for firft, 
the cultem is reftrained ta a citizen and freeman of London, fo as 
he that is not a citizen and freeman may not enjoy the benefit 
of this cuſtom; and it being reſtrictive of the common law, 
which gives power unto all, as well freemen as citizens to exer- 
ciſe what trade they will, ſtands well in cuſtom, and may well be 
alleged by way of cuſtom. 2. This is alleged to be the cuſtom 
of London, and ſo is tied to a particular place; and howſoever it 
may be the common law of the realm in other places, yet in Lon- 
don, which is for the-moſt part governed by their particular cuſ- 
tom, it may well be ſaid a cuſtom and ſo the plea in bar good 
enough as to this exception. Calth. Rep. 15, 16, 17. Hill. 
12 Jac. B. R. Allen v. Tolley. 
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any ſuch cuſ- 
tem gene- 
rally; for he 
ſaid, that th 
cuſtem is not 
that one 
brought up 


as an ap- 


prentice in 


tbe trade 0 
a c++ 6 
cutler, &c. 
being a free- 
man of Lone 
don, by co: 
lour thereaf 
may uſ- a 

ot her . 
trade; but 
one of a 
trade, ab 
uſrs buzin 
2 feling, 
may exerciſe 
another trade 
of buyir 

But this ne 
did not men- 
tion in his 


certificate, but generally that there is no ſuch cuſtom as is pleaded, Cro. C. 361. pl. 1. Paſch. 10 Car. 


B. R. The King v. Bagſhaw. 


S. P. certified accordingly by the recorder, with the difference of 


manual trades and trades of buying and ſelling, as mercer, grocer, &c. Cro. C. 516. Mich. 14 Car. 


B. R. in caſe of Appleton v. Stougton.— See (H) pl. 1. 


3. Iudiclinenl for uſing the zra.le of a woollen-draper at F. in 
Suffolk, not having been apprentice to that trade for ; years ; the de- 
fendant pleaded the patent of H. 3. ta London, that every citizen, &c. 


Saund. 311. 
8. C. and 
was argued 


that the 


not intend 


hereafter es freely trade tam per mare quam per terram, and charter did 


ſaid that 
| ſed his uſing it aliter vel alio modo. 
Court held the traverſe and alſo the plea ill, becauſe the patent 
cannot be pleaded in bar of the ſtatute; and though the cuſtom 


e was a freeman of London, and fo jultitied and traver- 
Upon a demurrer, the 


to grant any 
other liber- 
ty, but only 


th 2 . = 
8 at the citi 


zen and 


of London are confirmed by parliament, yet this itatute intends genen of 
to include all but their cuſtom concerning taking apprentices, and London may 


not their cuſtoms in general. 
Sid. 427. Mich. 21 Car. 2. B. R. the King v. Kilderly. 


* 
vill, norwithflanding ſome cities aud boroughs claim a liberty of excluding foreigners from felli 


And judgment for the king. 


fell their 


mercha ndiſes 
and refide 
where they 
ng and buy- 


ing merch and {es within ſuch city or borough, as appears Cro. Eliz. 110. 352. Dy. 279. b. Co. 8. 1238, 
and that that was the ſole intent of the charter, as by the words thereof it fully appears, whetefore it 


was concluded that the plea was ill, and of ſuch opinion were the whole Court. 
givea pro rege niſi, &c. and it was not moved atterwards ex parte defendentis. 


4. 5 Eliz. is a negative ſtatute, and no one ſhall exerciſe a 


trade againſt it unleſs by virtue of a cuſtom, as the widews of 


tradeſmen who by cuſtam carry on the trades of their huſbands, 


which the Court held not within the ſtatute. 2 Salk. 610. pl. 1. 


Trin. 3 W. & M. B. R. Hobbs v. Young. 
Vol. XX. B b 


And judgment was 


Show. 256. 
Per Eyres |. 
S. P. and 
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324 Trade. 


(E) In what Caſes a Man may « Z ſeveral Trades. 
| And what Trades. 


1. A N information was brought upon 5 Eliz. cap. 4. (for 
| uſing the trade of a dyer, whereof he had not been an 
apprentice) at the quarter-ſeſhon in Southwark, and was removed 
by certiorari and traverſe taken; and upon the evidence it ap- 
peared, that the defendant was a felt-maker ; and that the felt- 
makers for the ſpace of 60 years laſt paſt have uſed to die felts ; 
and many haberdaſhers depoſed, that the colour dycd by them 
was better than that which was coloured by the common dyers. 
And it was adjudged by the Court, that that is part of their trade 
of felt-maker. And the jury found accordingly for the defend- 
| ant. Noy, 133. Hunter v. Moone. | 
® Comb. 2. He that uſes one trade cannot uſe the trade of another for or 
179,8. C. abort the ſame commodity uſed in his own trade; as a * coach-makter 
and S. P. . N . 
Carth. 163. cannot make the wheels of his own coaches; a whee/wwright can- 
S. S. and not uſe the trade of a ſmith. Per Holt Ch. J. Show. 267. Trin. 
* 3 W. 3. B. R. Hobbs v. Young. 


he keep 
workmen to curry his own leather, this is againſt the ſtatute, becauſe it is he only who receives all the 


profits of the ſeveral trades, and the wheelright and the currier are but his ſervants. 


Show. 242. 3. A comb-maker preſſes and ſmooths horns for his own uſe in his 
SP. PT trade, this was held at the aſſiſes to be within the ſtatute 
5 Eliz. and the counſel were well ſatisfied with the judgment. 
Hobbs v. Cited by Holt Ch. J. Comb. 180. Trin. 3 W. and M. in B. R. 
1 in the caſe of Hobbs v. Loung. 

by Holt Ch. J. as adjudged, becauſe it was a diſtinct trade, 11 Mod. 190. 7 Annæ, B. R. in caſe 


of the Queen v. Prew. 


4. A man is a mercer and he ſells hats, and the party is appren- 
tice to him as mercer, he may uſe the trade of a hatter (in the 
petty towns it is uſual) becauſe he ſerved him who did ſo. 
Show. 242. Arg. in caſe of Hobbs v. Young cites it as a Shrewſ- 
bury caſe of Rotheram v. Morris. 3 

5. A ſerge- maler cannot uſe the trade of a dyer to dye his own 
ſerges. 11 Mod. 189, 190. pl. 4. Mich. 7 Ann. B. R. the Queen 
v. Prew. | 


(F) In what Caſes Securities given in Ręſftridtion of 


Trade are good. 


1. 28 H. 8. N O maſter, wardens, Wc. ſhall cauſe any apprentice 
cap. 5. or journeymen, by oath or bond, or otheraviſe, that 


he after his term expired ſhall not ſet up nor keep any ſhop, houſe, or 
cellar, nor occupy as a freeman without licence of the maſter, wardens, 
Sec. nor take of any ſuch apprentice or journeyman, nor any other 
occupying for themſelves, nor of any other perſons for them after their 
gears expired, any money or otner things for their freedom or occupation 


others 
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Trade. 
otherwiſe than is appointed in the act 22 Hen. 8. cap. 4. upon pain 


the party that will fue, WI | 
2. N. bound himſelf apprentice to a mercer at Nottingham, and 


after the maſter took B, of him nat to exerciſe his craft in 4 years 


in Nettinghem. In debt upon the bond, it was held that the 
action is not maintainable. Mo. 115. pl. 259. Paſch. 20 Eliz. 
Anon. | 5 

3. A bond conditioned that the obligor ſhould not exerciſe the 
trade of a blackſmith in South-Sims in Surry, was held void by all 
the juitices; becauſe the condition is againſt the neceſity of the 
commonwealth in ſome place within the realm. Mo. 342. pl. 379. 


Mich. 29 Eliz. Anon. 


againſt law. 


10 forfeit 20 l. the one half to the king, Sc. and the other half to 


+ 324 
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2 Le. 210. 
pl. 259. in 


C. B. Anon. i 


but S. Q. 
that the 
bond was 


void and 


3 Le. 217. pl. 288. Mich. 30 Eliz. S. C. in the ſame words. — But as was ob- 


ſerved by Sir Bartholomew Shower in his argument in the caſe of the Iaylors or Exeter v. Claike, 


2 Show. 357+ this was an extra-judicial opinion. 


4. In debt upon a bond of 30 l. the condition was, that if R. B. 
ſon to the defendant, did uſe the trade of haberdather, as journeyman, 
ſervant, or apprentice, or as a maſter, within the county of Kent, 
within the cities of Canterbury and Rocheſter, within 4 years 
after the date, that then, if he pay 201. upon requeſt, the obliga- 
tion to be void. And all the juſtices agreed, that the condition 
was againſt law, and then all is void; for it is againſt the liberty 
of a free-man, and againſt the ſtatute of magna charta, cap. 20, and 
is againſt the commonwealth, and cited 2 H. 5. & 5. And 
Anderſon ſaid, that he might as well bind himſelf that he would 
not go to church. And judgment was given againſt the plain- 
tif. Ow. 143. Mich. 43 & 44 Eliz. Claygate v. Batchelor. 


Cro.E. 372. 


pl. S. Cox - 


GATE v. 
BACHELER, 
S. C. and 
that to pro- 
hibit or re- 


ſtrain any at 


any time, or 
at any place, 
is againſt 
law. For 2s 
well as he 
may reftrain 
him at one 
time, or at 
one place, 


he may reſtrain him for longer times and more places, which is againſt the benefit of the commog- 
wealth; and though the prohibicion be not abſolute not to exerciſe the trade, but that if he exerciſe it 
he ſhali pay 201. and ſo was ſaid to differ from the caſe of 2 H. 5. 5. b. yet the Court ſaid it was all 
one; for he ought not to be abridged of his trade and living. S. C. cited Noy, 98. in caſe of 
J=rLLiItT v. Bxoape, by the name of LEGGATE v. BATCHELOUR, S. C. cited All. 67. Trin. 
24 Car. B. R. in caſe of PxRUGNELL v. Goss E, and agreed by Roli Ch. J. for law ; but ſaid, that 


if there were a conſideration for the reſtraint, as the taking off brajded ware, ſuch bond or promiſe is 


good; and ſo it was adjudged in FRowarnD's CASE, upon 4 writ of error out of Bridgenorth. But a 


reſtraint general throughout England is void, notwithſtanding a confideration. 


5. The defendant, in conſideration of ſo much by him paid to 
the plaintiff, promiſed not to exerciſe the trade of a joiner in a ſhop; 
parcel of a houſe to him demiſed for 21 years, durante termino prædicto. 
All the Court agreed clearly, that as this caſe here is, for a time 
certain, and in a place certain, a man may be well bound and 
reſtrained from uſing of his trade; and fo, by the whole Court, 


here is a good breach of promiſe aſſigned, which well intitles the 


plaintiff to his action, and that the declaration is good. And ſo, 
by the rule of the Court, judgment was given, and ſo entered 


for the plaintiff. 2 Bulſt. 136. Mich. 11 Jac. Rogers v. Parry. 


S. C. cited 
by Ld. Ch. 
J. Parker, 
Wms. s Rep. 
186. in cale 
of Mir 
CHFL v. 
RE YNot Ds, 
that where 
ſuch a con- 
tract is made 
upon a good 
and ad2quate 
confidera- 


tion, ſo 2s to make it a proper and uſeful contract, it is good. Though he ſald, that<aſe is wrong 
reported, as appears by the roll, which he had cauſed to be ſearched; tor it is B. R. Trin. 11 lc. 
Rot. 223. + And ſaid, that the reſolution of the judges was not grounded upon its being a particu u 
reſtraint, but upon its being a particular reſtra nt with a conlideration ; and che ſtreis lies on the wor 1s, 


as the caſe is bere ; though as they ſtand in the bock they do not leem material. 
| B b 2 x 


6. T. 
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Palm. 12. 
Paſch. 19 

. 

C. that 
the plaintiff 
had bought 
as much 


Trade. 


6. T. in conſideration of 10 8. promiſed to pay B. 100 J. F he 
thenceforward lept any draper's ſhop in Neweate-market ; and 
adjudged good, and the plaintiF recovered. Cro. J. 597. pl. 19. 
in caſe of BroaD v. JOLLYFE, cites Paſch. 18 Jac. Bragg v. 
Tanner. 


goods of the defendant as came to 5001. in confideration whereof the defendant made the promiſe ; and 
reloived that the aſſumpſit was good, and judgment for the plaintiff. | 


*[326] 
This judg- 
ment was 
afierwards 
affirmed in 
the Exche- 
guer cham- 
ber, Mich. 
19 Jac. Ibid. 
597. 
Jo. 13. pl. 


5 ac 
ingiy; 


and fays it 
was affirmed 
by all the 
Juſtices, ex - 
cept Tan- 
field, who 
faid nothing 
againft it, — 
2 Noll. Rep. 
201. for- 
LIE Vs 
BzxoAD,. 
S. C. but 
the cauſe 
was rſt in 


7. In aſſumpſit plaintiff declared, that the deſendant was a mer- 
cer, and kept a ſhop in N. and ad his ſhop furniſhed with old ſullied 
wares, and the plaintilf had a ſhop there furniſhed with new and 
freſh wares; and in confederation the plaintiff would buy his wares, 
and pay for them ſuch * prices as he paid when he firft bought them, the 
defendant promiſed he would no longer keep any fhop at N. and al- 
leged he bought the defendant's wares, and paid 3001. for them, 
the price the defendant bought them at, whereas the wares were 
then not worth 1001. and yet the defendant, contrary to his pro- 
miſe, kept his ſhop there, and furniſhed it with new wares, &c. 
to the plaintiff's damage 500 l. On a verdict for the plaintiff 
it was ſaid, that this promiſe being to reſtrain trade, was againſt 
law; but all, except Houghton J. held the aſſumpſit good; for 
that it is voluntary, and a man upon a valuable conſideration 
may reſtrain himſelf from uſing his trade in ſuch a particular 
place; and it is uſual in London for one to let his ſhop and 
wares to his ſervant when out of his apprenticeſhip; as alſo to 
covenant not to uſe that trade in ſuch a ſhop or ſtreet; ſo, for 
a valuable conſideration, and voluntarily, one may agree that he 
will not uſe his trade; for volenti non fit injuria. Cro. J. 596. 
pl. 19. Mich. 18 Jac. B. R. Broad v. Jollyfe. 


C. N. and the judgment there afütmed in B. R. by Mountague Ch. J. Doderidge, and e 


laine J. but Haughton contra. 


Mar. 77. pl. 121. Trin. 15 Car. C. B. S. P. cited by Littleton 


Ch. . to have been adjudged in B. R. which ſeems to mean this caſe; but that if one be bound that be 


il mt uſe bis trade, it is no good bond. 


Noy, 98. FELLIET v. Broads, S. C. reſolved, that 


the action well lies; for it was a voluntary promiſe for a good conſideration, ani is reſtrained to a place; 
otherwiſe had it been a general reitraiat, or upon a co- action, or without conſideration. 


8. In debt againſt a ſurety in a bond 72 perform covenants, one 
of which was ust to ſet up a trade in Cicefler. Lo which the de- 


fendant demurred, becauſe void, being encouragement of idleneſs; 


and the defendant's being a ſurety does not alter the caſe. 
Windham ſaid, that an apprentice might be bound on this con- 


+ See pl 12. dition, as HALL v. Haws, 9 Car. 1. when the +original taking 


Sty. Tr. 
Pz AGcNEL 
v. Gor F, 
S. C. 'and 
judgment 
affirmed. — 
S. C. cited 
3 Lev. 242, 


243. in caſe of Clerk v. the Taylors of Exeter. 


and inflruftion is on theſe terms. But he doubted this caſe ; for 


he ſaid, to oblige a lawyer not to give counſel to any man in 


Saliſbury was held void by Jones; and the Court inclined it was 
void here; but adjornatur. 2 Keb. 377. pl. 35. Trin. 20 Car. 2. 
B. R. Ferby v. Arrowſmyth. 

9. A. in conſideration that B. would marry her daughter, pro- 
miſed, inter alia, to aſſign over her ſhop in Baſing ſtols to B. and that 


ſhe would nit uſe her trade in Baſing floke any langer. Upon an 


action brought, the plaintiff had a verdict and judgment in C. B. 
and now that judgment was affirmed in B. R. Allen, 67. 
Trin. 24 Car. 2. B. R. Prugnell v. Golle, by 


to. Debt 


T rade. 


10. Debt on a bond conditioned not to uſe the trade of a taylor 
in Exeter, the defendant pleaded that he. was an expert taylor, 
and ſkilful in that art; and that the plaintiff, pretending that no 
one, who was not a member of the company of taylors there, 
ouzht to uſe that trade there, did many ways vex and trouble the 
defendant, which to get clear of, he gave this bond, which is 
againſt law, and void; the plaintiff replied that the defendant 
ſealed and delivered the ſaid bond as his deed. And it was ad- 
judged in B. RK. that the bond, being only to reſtrain trade in a 
particular place, was good. Whereupon error was brought in 
the Exchequer-chamber, and this judgment was reverſed, and the 
bond held void. But an aſſumpſit, upon & good conſideration not to uſe 
a trade in a particular place, they held would be good ; becauſe in 
ſuch caſe, damages only being to be recovered, the jury may aſſeſs 
the ſame, having reſpect to the conſideration upon which the pro- 
miſe was made. But in this caſe all the penalty is forfeited, be 
the conſideration what it will, and though the offence be never fo 
little; and ſuch promiſes upon good conſiderations have always 
been allowed in ſuch caſes becauſe the jury may try of what va- 
lue the conſideration was, and what “ damage the uſe of the trade 
is to the party to whom the promiſe was made; and cited ſeveral 
authorities. And the reverſal was by the unamimous conſent of 
all the juſtices. 3 Lev. 241. Mich. 1 Jac. 2. in the Exchequer- 
chamber. Clerke v. Taylors of Exeter. 
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2 Show. 345 
Pl. 353» 
Paſch. 36 
Car.2. B. R. 
the TA Y- 
Loks of 
EXETER v. 
Crx, in 
B. R. ſtates 
it, that the 
condition of 
the bond was 
to gay 200. 
within a 
month after 
be fhall uje 
the trad: of 
a taylor in 
Exeter, 
the g ον e 
than as 4 
Journeyman 3 
and it he 
leave the 
town on 40 
days notice, 
then, &c. 
Adjudged, 
that the 
bongl was 
good. But 
at the end of 
the caſe, 


page 364. ſays, that in the Exchequer-chamber the bond was held void, and the difference between a 
bond and aſſumpſit agreed, becauſe of the conlideration, without any regard to the conſideration implied 


in law, upon ſealing and executing the bond; and ſo the judgment was reverſed, 


11. A bond recited, that whereas the defendant had af/igned to 


the plaintiff a leaſe of a houſe and bake-houſe, in ſuch a pariſh, for the 88 


term of 5 years. Now if the defendant thould nat exerciſe the trade 
of a baker within that pariſb, during the ſaid term; or, in caſe he 
did, ſhould, within 3 days after prof thereof, pay to the plaintiff the ſum 
of 50ol. then, &c. The Court were all of opinion, (as the fame was 
delivered by Parker Ch. J.) that a ſpecial confideration being ſet 
forth in the condition, which ſhews it was reaſonable for the parties 
to enter into it, the ſame is good; and that the true diſtinction, in 
this caſe, is not between promiſes and bonds, but between con- 
tracts with or without conſideration ; and that wherever a ſuffici- 
ent conſideration appears to make it a proper and an uſeful con- 
tract, and ſuch as cannot be ſet aſide without injury to a fair con- 
tractor, it ought to be maintained; but with this conſtant diver- 


ſity , viz. where the refiraint is + general, not to exerciſe a trade 


throughout the kingdom, and where it is limited to à particular 
place; for the former of theſe muſt be void, being of no benefit 
to either party, and only oppreſſive. Wms.'s Rep. 181, 182. 
pl. 44. Hill. 1711. Mitchell v. Reynolds. 


P1237 3 


10 Mod. 27. 


85. 130. 
e. aC- 
cordingly. 
+ General 
reſtraints are 
all void, 
whether by 
bond, cove- 
nant, or pro- 
mile, &c. 
with or 
withoutcone 
ſideration, 
and wwhetber 
it be of the 
party's own 
trade Ir vat. 
Per Ld. Ch. 
Parker, 
in delivering 
the judg- 
ment of the 
Court. 
Wms. “'s Rep. 
185. Mit- 


chel v. Reynolds. 
The reſt tant muſt be upon good conſideration, and the breach of it muſt apparently tend to the damage 


of the ol ligee, or otherwiſe the reftraint is void, though for a particular place. 


Per Ld. Ch. J. Parker, 


10 Mod. 133- in caſe of MiTcner. v. REYNOLDS. ——For what does it ſignify to a tradeſman in 
London what another does at Newciftle? And fare!y it would be an unreaſonable thing to fix a certain 


lols vn one ſide, without. any benefit to the other; per eundem. Wms. s Rep. 190, 191. 


2b 3 
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327 | | Trade, 

12. In debt by A. againſt E. on bond of 100]. conditioned, 
that whereas A. at the ſpecial requeſt E. is to take E. into her ſhop 
fer her hired ſervant, to attend in her ſhop, and inſpect her cuſto- 
mers, and to afhit A. in her trade of a linen-draper. And 
whereas the ſaid A. conſents to hire and tale the ſaid E. upon her ex- 
preſs agreement, that after her leaving A., ſervice ſhe will not exer- 
ciſe ſuch trade, either by herſelf or any other directly or indirectly, 
in any ſhop, room, or place, within half a mile of A."s now dwelling- 
bauſe in Drurz-lane, or other houſe the may remeve to; nor ſhall 
AA any ether perſon to carry on ſuch trade, &c. which agreement 
is the ſole conſideration of A.'s taking the ſaid E. into her ſervice. 
The breach aſſigned was for aſſiſting J. S. in carrying on the ſaid 
trade within half a mile of A.'s houte in Drury-lane, and verdict 
and judgment for the plaintiff, and afterwards affirmed in B. R. 
and afterwards in the Houſe of Lords, with the unanimous opi- 
nion of all the 12 Judges, and with gol. coſts. 2 Ld. Raym. 
Rep. 1456. Hill. 13 Geo. 1. Cheſman v. Nainby. 

13. An action was brought on articles, by which the defend- 
ant agrecd not to exerciſe a certain trade within the weekly bills of 
mortality. Judgmentwas giventorthe plaintiff. Andinerror brought 
it was ſad, that ſuch agreement was determined to be good in the 
caſe of JasPEN v. LaMeeR, Hill. 13 Geo. 1. and likewiſe in the 
caſe of Michl. v. REYNOLDS; for which reaſon the Court af- 
firmed the judgment directly. 2 Barnard. Rep. in B. R. 463. 
Trin. 7 Geo. 2. Clerk v. Crow. 125 


L328 J (G) Reſtrained. By Charter, Cuſtom, or By-laws. 


wax . 1400 2 P. Exacrs, That no perſon dauelling out of any city, 


| Judge . 7. borough, town corporate, or market-town, ſhall ſell 
e by retail any wollen or linen clath, haberdaſhery wares, grocery or 


bab tants of mercery wares, within any of the ſaid cities, towns corporate, or mar- 
"Ge market- Fete, or liberties of the ſame, except in open fairs, on pain of 65. 
- town may | | . 

ſeil goods in 8 d. for every offence, and the forfeiture of all wares ſo offered to be 

anotner mar- fold, one moiety to the crown, and the other to the proſecutor, to be re- 
keit wen, covered in any of their maje/ties courts of record. ; 

not prohi- 8 : 
© bited by this ſtature 5, for this extends only to ſuch as are living in country towns, and come and ſell 

their goods in market towns. 2 Lev. 89. Trin. 25 Car. 2. B. R. Davis v. Leving. 

An indi 4ment upon this ſtatute ſet forth, that the defendants had fold earthen- ware in London, con- 

tra formam ftaruti ; but it was quaſhed upon a motion, becauſe the ſtatute does not give juſtices of peace 

any juriſdict ion to proceed in this matter at their ſeſſions, for they are not ſo much as named in the act 


” 


1 0 5 Mod. 149. Hill. 7 W. 3. the King v. Clough & al'. 
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Provided, that this da nat extend to any ſuch wares to be fold by 
wholeſale. | 
Provided alſo, that every freeman in ſuch town corporate, or mar- 
_ bet-lawns, dwelling within the ſame, may ſell the ſaid wares by retail 
as heretofore. | | | 
Provided alſo, that all perſons may ſell by retail, or otherwiſe,. all 
manner of cloth, linen or 4woollen, of their own making, in every ſuch 
town corpc rate or market-town as heretofore, Th | 
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| This aft ſhall not be prejudicial to the privileges of the umverſities of 
Cambridge and Oxford.  — | 4 5 

2. Upon a return, that the cſtom of London was, that no perſon 
not being free of the city, Mall, directiy or indirefly, either by him- 
ſelf or any other, keep any ſhop inward or outward, for putting to 
ſale any wares, & c. by way of retail, or uſe any art, trade, myſtery, | 
or handicraft, for hire, gain, or ſale, within the city, upon pain of 
ſorſeiture of 51. it was reſolved this was good by way of cuſtom, 
but not by way of charter or grant to the city; and therefore no 
corporations made within time of memory can have ſuch privilege, 
unleſs by act of parliament. 8 Rep. 124. b. 125. a. Hill 7 Jac. 
the City of London's caſe. _ ; 

3. One found guilty of having uſed the trade of a working 
goldſmith, and a working jewveller, not having ſerved as an appren- 
tice to the trade, was committed in London; and being brought 
into B. R. it was ſhewn for cauſe why a procedendo ſhould not 
be granted, that the declaration is founded on a by-law founded 
on a cuſtom ; and that if either be not in all parts good, the de- 
claration is naught; and here the cigſtom is certified in the negative, 
and is contradictory, and that the by-law certified is uncertain 
and unreafonable; for every ſtroke the defendant ſtrikes is uſing 
his trade, and to pay 51. for every itroke is unreaſonable. 2dly, 
That the declaration is not applied to the by-law, becauſe doing a 
thing one day is not a uſing to de it, and the words diverſis vicibus 
do not help it; nor is it ſaid that he gained his living by the trade 

or ſale of the commodity wrought, and the words pro /ucro & pro ! 
ficuo do not help it; for perhaps he ules it to his private uſe, 
which is to his profit, though he ſells it not. And that it 1s un- FE 
reaſonable a ſtranger be reſtrained by a by-law made 40 years ago, $ 
whereof he had no notice, and yet puniſh him for doing what the 
common law allows, viz. the getting his own living. Befides, it 
is ſaid non exi/tens liber homo uſus eft arte, Sc. which is uncertain z 
for ſo every apprentice may be puniſhed, he not being liber homo. 3 
The other fide cited 5 E. 3. that a negative with an affirmative 32g J q 
implied, is good, and that it is exclufive of ſtrangers, and inclu=e | 
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ſive of citizens, and that the offence, and not the time of uſing i 
the trade, is the matter; and as to the apprentice, he uſes not | 
the trade for himſelf but his maſter's benefit. The Court defired 9 
books, & adjornatur. Sty. 226. Trin. 1650. B. R. London (City) . 
v. De- roy. | 1 


4. In caſe, the plaintiff declared of a cu/fom in Derby, that 
every butcher in Derby having ſerved an apprenticeſhip for 7 years, 
might uſe that trad? abſque damno alterius, vel ab alters; but that 
the defendant not being a freeman, nor having ſerved an apprentice- 
hip, fold fleſh in Derby on ſuch a day, not being a market-day, by rea- 
fon whereof the plaintiff could not ſell ſo much as otherwiſe he might, 
ad damnum, &c, The defendant demurred, becauſe the cuſtom 
is not laid poſitively, but only potentially, (viz.) that he might uſe * See (H) 
that trade; beſides, there is no by-law to reſtrain foreigners, and l. . 
without a by-law, or a cuſtom, any foreigner may ſell in market- 
towns, except on the market-days. And as to the declaration 


|" Me, * . 


DS 
TEN 


RG 


e 


= Men" pf 


* R 
? oe OF . 5 ö * 2 al * * ae 5 Soba FOR 
: $64.4 
4 9s OR 1 — . SRIY at — A er * * e . * 
- „ = —_— = £ I U Pr Wears n — A 1 1 * 1 8 

PREY ee of ge mt AG; „ II IN HTO RN 2 e N 5 5 N Ren JA WS” Q LP N 8 r 22 - 
e Ts TILE ET CRT Rr 

2 Nac Nen ? * co» WV - n : n =" " I 2 F 8 N Fe 

le 9 nn r C ö <P 9 rr rr n 9 2 4 8 8 


OI I ee ee e 


* 5 
CAE s 
A 
ROLE TO: 


ee 


" ww 


329 Trade. 


that he ſold fleſh, it is not ſufficient; for it may be a horſe or a 
dog. And upon theſe exceptions judgment was given for the 
"defendant. Lev. 262. Hill. 20 & 21 Car. 2. B. R. Wilmot v. 
Nixon. | | | 

See (H) pl. 5. Cuſtom thai none [fall trade in a town, befedes perſons free of 
4 SC pe gilda mercatoria there, qurere if good in any place, except Lon- 
don? 1 Salk. 203. pl. 2. Paſch. 4 Ann. B. R. Mayor, &c. of Win- 
ton, v. Wilks. | 
10Mcd. 131. 6, Reſtraints of trades by by-laws are 3 ſeveral ways. 1ſt, To 
exclude foreigners, and this is goed, if only te enforce a precedent cuſ- 
tem by a penalty; per Parker Ch. J. in delivering the opinion of 
the Court; and cited Cart. 68. 114. and 8 Rep. 125. But that 
where there is no precedent cuſtom, ſuch by-law is void; and 
cited 1 Roll. Abr. 364. Hob. 210. 1 Bulſt. 11. and 3 Keb. 808. 
But ſaid that the caſe in 3 Keb. is miſreported; for there the de- 
fendants did not plead a cuſtom to exclude foreigners, but onl 
to make by-laws generally, which was the ground of the reſolu- 
tion in that caſe. 2dly, All by-laws made 7o cramp trade in gene- 
ral, are void; and for this he cited Mo. 567. 2 Inſt. 47. 
1 Bulſt. 11. 3dly, By-laws made fo refirain trade, in order to the 
better government and regulation of it, are good in ſome caſes, viz. 
if they are for the benefit of the place, and to avoid publick in- 
conveniencies, nuſances, &c. or for the advantage of the trade 
and improyement of the commodity; and for this cited Sid. 284. 
Raym. 288. 2 Keb. 27. 873. and 5 Rep. 62. b. Wms.'s Rep. 184. 
Hill, 1711. B. R. Mitchel v. Reynolds. ; | 


See(D) f. 3 (H) Proceedings and Pleadings. 


S. C. cited 1. JNFORMATION for uſing the trade of a goldſmith, not 
. 479- 33 having been apprentice to that trade; the defendant pleaded 


27 F = the cuſtom of Lenden, that one having been an apprentice there for-) 


v. Bac- gears, and made a freeman of London of any trade, may uſe any other 
3 * trade in that city ; and then pleads that he ſerved an apprentice- 
for a Lon- ſhip 7 years in the art of a cordwainer, and was made a freeman 
ener touſe of London, and ſo juſtified. Upon demurrer it was objected to 
any trade by the plea, becauſe it was * quod uti poſſit any other trade, and not 
the cuſtom of N h 5 

London, was quod uſus fuit. It was anſwered, that this being alleged by way 
adjudzedto of cuſtom in the city, and not a particular preſcription, it was 
fed rg well enough; and to that cpinion the Court inclined. Cro. C. 347. 


though it Pl. 9. Hill. 9 Car. B. R. the King v. Bagſhaw. 


may be good | f ; 
in evidence, yet it is not ſo in a return. And he ſaid that all cuſtoms ought to be alleged in facto. 
dee () fl. 4. | | 


[330] 2. In action ſur ſtatute 5 Eliz. for uſing the trade of a grocer, 
the defendant pleads a former act depending in the Exchequer 1% 
bar, which ſhould be in abatement; et per Curiam no reſpondeas 
ouſter, but abſolute judgment for the plaintiff as on plea in bar. 
2 Keb. 716. pl. 102. Mich. 22 Car. 2. B. R. Smith v. Poyner. 

* . 3. Debt 
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3. Debt upon the ſtat. of 5 Eli. for uſing the trade of making 

chartas pictas, anglice, playing cards, from the 23d of February till 
the 23d of January following, viz. per duodecim menſes integras, not 
having ſerved his time for ) years. After verdict it was moved 
in arreſt af judgment, that the computation here is by Zalendar 
months, whereas by the ſtatute it muſt be by lunar months; and 
for this was cited the caſe of the KixG v. STowBRIDGE, Mich. 
6 W. 3. And if this ſhould be conſtrued, that if he uſed it for 
the time mentioned here, he muſt have uſed it for 11 lunar months 
of neceſſity, then it will be uncertain when they will begin the 
computation, and the defendant may be again charged for part 
of the time for which this recovery now is, and cannot plead this 
recovery in bar; and the right way had been to fay, that from 
ſuch a day per undecim menſes prox' ſequent” he uſed it. And 
per Cur. it would be fatal, but is he{ped by the verdichs finding him 
guilty of 2 £12] lunar months next after the 23d of February. And 
if a man uſe a trade 14 days in one month, and then ceaſes, and uſes 
again 14 days in the next month, he 15 not puniſhable by the ſtatute. 
12 Mod. 641. Hill. 13 W. 3. B. R. Stretchpoint v. Savage. 

4. In caſe, the corporation of Wincheſter declared, that Win- It was agreed 
ton was an ancient city, &c. and that there was a cuſtom, that none _ ſuch 
but perſons free de gilda mercatoria of the ſaid city, ſhould exerciſe a Londen 
trade there, unleſs brought up copprentice to it within the ſaid city; might be 
that the defendant nevertheleſs did exerciſe, &c. Holt Ch. J. = 3 
ſaid that all people are at liberty to live in Wincheſter, and aſked (noms are 
how they could be reſtrained from uſing the lawful means of confirmed 
living in a place where they had a lawful liberty to live? That this 13 yy 
was the cauſe of making the ſtat. 5 Eliz. That ſuch cuſtom is an Es bot 
injury to the party, and prejudice to the public; that the caſe of it was doubt- 
London differs, becauſe they have by cuſtom the bringing up the wy mn - 
youth of that city; and therefore they have power by cuſtom to good in any 
make infants apprentices, and to aſſign apprentices, and after other city or 
ſuch apprenticeſhips they are free, but other cities have no ſuch "agg 
cuſtom : but this declaration is ill, becauſe the action ought to be agreed per 


brought by the gilda mercatoria. 1 Salk. 203. pl. 2. Paſch. 4 Ann. tot- Cur. 
B. R. Mayor, &c. of Winton, v. Wilks. that the de- 


claration was 
naught; for non conſtat that the corporation has any guilda mercatoria; nor does it appear who the 
homines ſiberi de guilda mercatoria are, ſo as they may be the whole corporation, or ſome part of them; 
and anciently the king's grant to have guildam mercatoriam, made them all a corporation, viz. all the 
whole vill. 3 Sa!k. 349. S. C. 2 Ld. Raym. Rep. 112c. S. C. argued by counſel, and ſpoke to by 
the Court; and Holt Ch. J. ſaid, he would give judgment for the plaintiff if he could tell why; but 
Judgment was entered quod querentes ni! capiant per billam, upon the exceptions to the declaration. 
6 Mod. 21. Mich. 22 Ann. S. C. ſays, note this action was not grounded on any by-law, nor for any 
penalty. And Holt Ch. J. faid, it was a print not determined whether fuch a cuſtom was goed, though 
many corporations did pretend toit; and that ſome corp »rations pretended a right by cuſtom to exclude 
foreigners, but he thought they could not ſupport it. And the reporter ſays, that in Paſch. 4 Ann. 
Judgment was ſtayed upon faults in the declaration; and the Court declined ſaying any thing upon the 
merits, Which, they ſald, was a queſtion of great conſequence. 
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) Forfeitures for uſing a Trade by 5 Elix. 4. 


In an infor- 1. 5 Eliz. NACTS, That the forfeitures mentioned in this 


mation for . <# 
cap. 4. / 39. /atute ( excepting thoſe otherwiſe limited ſhall be 
— - divided betwixt the queen and the proſecutor ; and all juflices of peace, 


baker within or any tuo of them, ( 1 quor.) and every head-efficer, ſball have 
— power to hear and determine the breach of this flatute, upon indiftment 
not W er otherwiſe, and to award proceſs and execution accordingly, and ſhall 
ſerved as ap- yearly in Michaclmas term by great certify into the Exchequer the 


rn = fines which accrue apon this ſlatute, in manner as they ought to do in 


was ſaid that Other caſes. 
it ſeems no S. 45. Provided that all manner of amerciaments, fines, iſſues, 


—_— ferfeitures which ſhall ariſe, Fc. by reaſon of any offences or de- 


crues to the . 1 25 
informer for | faults mentioned in this act, within any city or town corporate, ſhall be 


a penalty ſevied, gathered, and received by fuch perſon or perſons of the ſame city, 


„„ e corporate, as ſhall be appointed by the mayor or other head- 


this at 


within the officers mentioned in this act, to the uſe and maintainance of the ſame 


city of Nor- city or town corporate, in ſuch caſe and condition as any manner of other 


ich ; and | 
5 act amerciamentt, fines, iſſues, or forfeitures, have been uſid to be levied 


the juſtices and employed within the ſame city or town corporate, by reaſon of any 
varied in = grant or charter party from the queen's majeſty that now is, or of any 


pinion. Et - - : 
2 Aber of - her grace t noble progenitors, made and granted to the ſame city, bo- 


 pendet. Mo. rough, or town corporate, any thing or clauſe in this af ta the contrary 
386. pl. notwith/tanding. 

T1245. Hill. 
14 Jac. Daviſon v. Barker. Hob. 183. pl. 220. S. C. And Hobart Ch. J. ſaid, that if the 


_ clauſe is to be underftocd fo as that they are given thereby to the uſe of the city or town corporate, the 
_ conlequence will be, that this information cannot ſtand, it being for the king and the informer ; and he 
* was of opinion that the word (forfeiture) in this latter clauſe was not to be underſtood of the main pe- 


nalty of the Jaw for 2 reaſons : 1, Becauſe it was penned beginning with amercements, &c. which im- 


_ ports the farfeitures of the like, or leſs nature. Again, that it appoints them to be levied in ſuch ſort 
© as other amercements, &c. granted to ſuch cities are to be levied, which are of record, and due, as ſoon 
- as they are impoſed, and want nothing but the levying. Now fines, iſſues, and amerciaments are often 
granted to cities ; and yet that could not extend to the like, growing upon ſuits, upon offences made by 
new ftatutes. Note, thoſe are not due till there be a conviction, ſo the queſtion is of the ſuit, and not of 


the levying. But no city has, or can have grant by charter of any penal law. And where it was urged, 


that the former c auſe did except from the queen the penalries othe wiſe appointed, which muſt needs be 
underftood of theſe, there is in the ſtatute 51. forfeiture given againſt him that departs without licence 
out of a work undertaken to him from whom he departs ; at Coventry the ſummer aſſizes 17 Fe Ho- 
port Juſtice of aſſiae there, adviſed Stapleton to give judgment for the informer in the ſheriff's court 


there. 


(K) Indiftments, or Informations, as to uſing Trades. 


$ Rep. 129 I. SRFORMATION qui tam on 5 Eliz. 4. becauſe the de- 


| oy ar fendant at S. the 1ſt December 3 Jac. and continually after 
ere 5 till 12 Nov. 4 Jac. (which was until the day of the information) 
of the Ci: y for the ſpace of 11 months, and more, exerciſed and occupied he 


of London. art and occupation of a brewer, being an occupation uſed within 


275 2. the realm 12 Jan. 5 Eliz. ubi revera, he did not exerciſe the 
— Bulft. ſaid trade the 12 Jan. 5 Eliz. nor was ever brought up for 7 


4 years, as an apprentice in the ſaid art, contra formam ſtatuti, 


eaſe of xx &c. The defendant pleaded not guilty, and found againſt — 
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and after verdict moved in arreſt of judgment, firſt, that the art Ki, AN 

of a brewer is not ſuch a trade, the uling whereof is prohibited rTIEX v. 

5 ſed llocatur; for by the expreſs words of th * 
by the ſtatute; ſed non allo ; y the expreſs words of the is paid by 

fatute * it is reckoned as a trade or occupation. And the words in Coke Ch. J. 
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5 3 the ſtatute whereupon this information is founded, refers to the _— — 4 | 
e ; trade aforeſaid. Cro. J. 178. pl. 17. Trin. 5 Jac. in the Exche- Exchequer 1 
s N quer, Shoyle v. Taylor. held a brew- 1 
| 1 : er to be out | ; 
f | + of the ſtatute ; for if they are d'vid-d into 10 parts, there are not 9 of them that have been-appren- = 
{4 Z tices ; and that it was therefore adjudged for them, and affirmed. Roll. Rep. 10. Paſch. 12 Jac. 1 N 
ll 8 B. R. in caſe of TRE KING v. Tol LIx, Coke Ch. J. cited S. P. to have been adjudged within the 8 
t : | ſtatute, becauſe it is for the ſuſtenance of man; and ſaid it was affirmed in error. 1 
* ; A Þ public brewer ought to ſerve apprentice 7 years; otherwile he is within the ſtatute of 5 Eli. 9 
1 dut not ſo of a private brewer in private houſes. Upon an information againſt a public brewer upon *Þ 
| the ſtatute of 5 Eliz. it is ſufficient in the count to declare that be was not a brewer at the time of making ik | 
5 ebe ſaid ſtatute; and there is no occaſion to ſay, that he did not then uſe any other trade; for although the » 
75 5 ſtatute is obſcurely penned, this is the true ſenſe of it; if he had uſed the trade of a batber at the time of by 
_ 5a making the ſaid ſtatute, it would not ſerve to excuſe him for being a brewer. Panis & potus ſunt duo 15 
be 8 vitæ ſuſtentacula; and therefore the law provides, that the brewer and baker ſhall be apprentices for 7 : q 
| | years. Theſe trades alſo concern the health of the bodies of men; and the la does not ſuppoſe that 5 
** unexperienced perſons can direct or work at them; and the law judges that 7 years are a convenient and | 
8 > nece ſlary time for inſtruction before ſuch public employment. Jenk. 284. pl. 15. 


+ Cro. C. 499. pl. 4. S. P. agreed, in caſe of the King, &c. v. Fredland. 


2. An indictment on the ſtatute, for uſing a trade not being S. P. Keb. 
apprentice to it for 7 years; but it was quaſhed, becauſe it did 253. = 14 
not ſet forth that it wwas a trade uſed at the time of the flatute ; for 


J 15 Car. 2. 
the Court as judges cannot take cognizance that it was, and the B. R. The 


ſtatute ſays (trade at this time lawfully uſed). Palm. 528. Paſch. * 


| Hubbard. 
4 Car. B. R. Anne Stafford's caſe. . 


| died for 
exerciſing the trade of a mercer, not having been an apprentice exception was taken, that it is faid that 


it was a trade 13 Feb. 5 Eliz. whereas the parliament began 12 Feb. But the Court held it well 
enough, and it might have been I omitred that it was a trade 5 Eliz. for that exception is worn out. 
Comb. 288. Trin. 6 W. & M. in B. R. The King and Queen v. Taft. | 

1 But 2 Salk. 611. pl. 3. ſays, it is a-good exception that it is act averred in the indictment, that 
tbe trade therein mentioned <vas a trade at the time of making the ſtatute. Trin. 4 Ann. B. R. The 
Queen v. Harper. And the fame term between the Que» x AND Cox NIS N, it was moved to quaſh 
an indictment for uſing the trade of a ſcamſtreſe, not having ſerved as apprentice; and the Court refuſed, 
becauſe it was ſet forth in the indictment to be a trade in England at the time of making the act; wherein 
the words are, any craft, myſtery, or occupation now vſed. So that if this trade of a ſeamſtreſs be not 
within the act, the detendant would have the advantage of it upon the trial. Ibid. ——2 Ld. Raym. 
Rep. 1188, 1189. in caſe of the QEEN V. HazxeEx, cites S. C. accordingly ; and the Court refuſed 
to quaſh the indictment, becauſe they ſaid they could not take notice what was, or what was not, a trade 
within the ſtatute. . | 

It was moved to quaſh an indictment, for exerciſing the trade of a baker, the defendant not having 
ſerved a legal apprenticeſhip. The exception took to it was, that the trade was || not laid to be uſ-d in- 
fra regrum Angliæ at the time of the act. The Court ſaid the trade of a baker was within the words of 
the act; and no averment of the trade being uſed at the time of the act is neceſſary, but where the 
trade only falls within the general concluſion of the clauſe at laſt. Barnard: Rep. in B. R. 277. Hill. 
3 Geo. 2, The King v. Munroe. : 

| So in indictment for uſing the trade of a grocer. 2 Keb. 226. pl. 83. Paſch. 19 Car. 2. B. R. 
the King v Hopkins, the indictment was quaſked for that reaſon. See 2 Barnard. Rep. 147. The 
caſe of the KING v. WixvGRove, cited in the caſe of the King v. Britton. 


3. Information for uſing the trade of a draper in Norwich, was Indictment 
| quaſhed, becauſe it was not averred that he did not uſe the fame bor 2 
trade at the time when the ſtatute was made. Hard. 54. Arg. in the ray At 
caſe of Haves v. HarpinG,ccites it as adjudged. Mich. 22 Car. having ferv- 


Johnſon v. Wilnerford. ed 7 years 


; .  apprentice- 
. Khip, contrary to 5 Elz. and does not ſay he did not uſe the trade at the time of making the ac; and it was 


qualbed, but agreed and declared by all the Court, that this exception ſpeuld never be alloxwed for the 
| fature; 
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Future; and now they would intend that no man did uſe that trade at that time. 2 Show. 210, 211, 
pl. 218. Trin. 34 Car. 2. B. R. The King v. Green. | 


4. An alien was 7nd:Fed for uſing a trade upon the flatnute 22 II. 8. 
cap. 13. But the indictment was quaſhed, becauſe it was not ſet 
ferth that he <vas bern out of the power of the commonavealth, but only 
that he was born eu? of England; but Roll Ch. J. ſaid, if it ſays 

| that he is a/enigenus, it irpltes all. 2dly, The indictment did 
L 333 ] not fay that he is an alien born out of England,; and this was held a 
a good exception. Sty. 256. Paſch. 1651, Harman v Jacob, 

5. An indictment upon the ſtatute 5 Eliz. for uſing the trade of 
a draper, not having ſerved as an apprentice, & c. was quaſhed, 
becauſe it was ſaid that he nſed the trade in the year 1653, and did 
net fay in the year of our Lord. Style, 448. Paſch. 1655. B. R. 


On. | 
S. 4534 6. Indictment on 5 Eliz. 4. for uſing the trade of a currier, N- 
Cur, Red. faying that he had not ſerved in any art, myſtery, or manual occupu- 


8. pl. 380. 7 . 
Fin. 15 tron; but only that he had not ſerved as a currier for 7 years; 


3-4 ap which the Court conceived ill, and quathed. Keb. 473. pl. 88. 
13 Hill. 14 & 1; Car. 2. B. R. the King v. Hubbard. 

7. It was moved to quaſh an indictment on 5 Eliz. for «ing 
the trade of a hoſier, in which he had not been educated, according to 
the form of the flatute, ( not ſaying, ut apprentitius, ) and a good ex- 
ception; per Cur. and the indictment was quaſhed. Keb. 558. 

pl. 80. Trin. 15 Car. 2. B. R. the King v. Harlow. | 
* Toanin=="= 8B, Exception was taken to an information by common inform- 
dGRment for er, for exerciſing the trade of a barber, not ſaying he ſet up pub- 


uſing the ed, 4g 
trade of a licly; ſed non allocatur, the ſtatute being in the disjunctive. 
Es . 2 It is not ſaid * cantra pacem; ſed per Curiam, that is never done 
_ + pa in ſuit by common informer z and if the defendant did not ſet up 


' years, ex- Publicly, he may be found not guilty. Keb. 860. pl. 70. 
—_ was Hill. 16 & 17 Car. 2. B. R... - v. Luſamoor. 


cauſe net laid contra pacem. Holt Ch. J. thought it well enough, becauſe it was laid contra formam fto- 
uti. But by the other 3 judges it was quaſhed ; for every breach of a law is againſt the peace, and ough! 


to be fo laid. 6 Mod. 128. Paſch. 3 Ann. B. R. the 2. EN v. LANE. S. P. Keb. 2. 
Ibid. 501. pl. 58. Paſeh 


Paſch. 14 Car. 2. B. R. pl. 115. in caſe of the KING v. Grove. 

15 Car. 2. B. R. Indictment quaſned on 8. P. the KIN d v. LEZVERINdToN-· Ibid. 789. 
pl. 43. Mich. 16 Car. 2. B. R. the KING v. HARRISs, S. P. Ibid. 848. pl. 48. S. P. and 
the indictment was quaſhed. Hill. 16 & 17 Car. 2. B. R. the KI N v. Housever. S. P. 
And the indictment quaſhed. 3 Keb. 646. pl. 63. Paſch. 28 Car, 2. B. R. the King v. Eeds. 

I Indiet- 9. Exception was taken to an indictment on 5 Eliz. 4. being 
mt zi before juſtices ad pacem cenſervand, and do not ſayſ domini regis, 


trade of = ſed non allocatur. 2. It was for uſing the trade of mercator, Angl, 
tu'cher was 4 merchant, ſed non allocatur. 3. It was net ſaid where ib 
non. apy were juſtices, for which cauſe it was quaſhed. Per Twiſden, the 
. wazadge- Teſt being abſent. 2 Keb. 385. pl. 58. Trin. 20 Car. 2. B. R. 


22 the King v. Lambe. 


fenen fait, $ ; 

not ſaying demiri regis. And per Cur, it was quaſhed. 2 Keb. 391. pl. 75. Tiin. 20 Car. 2. B. R. 
the King v. Jackſou, ; | | | 

Vept. 57. 10. Moved to quaſh an indictment upon 5 Eliz. cap. 2. for exer- 


Anon. 5-C. cifing a trade in Cheſpunt in Hertfordſhire, not having been an 
mentions it : ; 

to be ſaid, apprentice to it ior 7 years, becauſe the ſtatute ſays they ſhall po 
| | | bh cœc 
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ceed at the quarter-ſeſhons, and the word quarter is not in the that to 
indictment. Twiſden, that word ought to be in; and I believe _ ſhop, 
the uſing of a trade in a cauntry village, as this is, is not within the country vi. 
the ſtatute. Moreton accorded. Rainsford ſaid, it will be very lage is not 
prejudicial to corporations not to extend the ſtatute to villages. eee e : 
I wiſden ſaid, he had heard all the judges ſay, that they will that ic were 
never extend that ſtatute further than they needs muſt. Obj. very incon- 
further; that there wanted theſe words, viz. f ad tunc & ibidem mig omen 
onerati & jurati ; for which all the 3 judges, Keeling being abſent, ants muſt go 


conceived it ought to be quaſhed. 1 Mod. 26. pl. 69. Mich, toſome great 


. BW. town upon 
21 Car 2. B. R. the King v. 'Turnith. aten en 
fion. 2 Keb. 583. pl. 121. Mich. 21 Car. 2. B. R. The KinG v. FatNcn, ſeems to be 


S. C. for uſing the trade of a grocer in Cheſton in Hartfordihire, being a country vill, and not a market 
town, and ſaid the Court agreed that it was not within the ſtatute, and that the ſtatute is not to be ex- 
tended by equity; and it was quaſhed. _—S. C. cited 2 Barnard. Rep. in B. R. 225. Hill. 6 Geo. 2. 
in caſe of TE KING v. LANOGIE Y; and there Page J. ſaid, that he had often known theſe indict- 
ments quaſhed upon tuch exception. 

* 3 Keb. 790. pl. 45. Trin. 2) Car. 2. B. R. THE KINO v. Boniver, the Court conceived the 
uſing the trade of ſelling grocery wares in ſmall parceis 2 miles out of any corporation, and among many 
poor, to be within the ſtatute 5 Eliz. But judgment was given for the defendant, becauſe the indict- 
ment wanted the words contra pacem. ace 3 Keb. 782. pl. 28. The King v. Buraivil, S. C. 
but adjornatur. | | 

+ S. P. 2 Keb. 610. pl. 47. Hill. 21 & 22 Car. 2. B. R. The King v. Greenway. See 
pl. 20. The King v. Morris. 8 * [ 334 ] 


11. Upon a motion for quaſhing and indictment againſt a 
baker, theſe exceptions were taken. 1ſt, He is indicted for ing 


Jacultatem piſtoris, and does not ſay panis humani. 2dly, It is for 


baking panis tritici, Anglice, houſehold bread ; whereas it ſignifies 
only bread made of wheat, and not houſehold bread, for that may 
be made of other corn. 3dly, For baking panis aſſis, without a 
daſh for panis aſſiſæ. Upon theſe exceptions it was quaſhed. 
Styl. 24. Paſch. 23 Car. Anon. | 

12. B. was indicted for uſing the art of a brazier, contra 
5 Eliz. cap. 4. not averring it à trade then, and ubi revera he had 
not ſerved 7 years, according to the ancient cuſtom in the toaun of Not- 
tingham. After verdict this was excepted to in arreſt of judg- 


— 
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ment; and per Curiam, it is ill both in the averment, and alſo 
in drawing the neceſſity of ſervice to a particular town; whereas 
it ſhould be, that he had not ſerved generally any where. 
3 Keb. 550. pl. 55. Mich. 27 Car. 2. B. R. the King v. Boot. 
13. Indictment for uſing a trade, not having ſerved 7 years An indict- 
apprenticeſhip in England or dominion of Wales, was held naught 3 went for 


ein ifi 
becauſe limited to England or Wales, when the ſtatute is general. monty = by 


2 Show. 155. pl. 141. Hill. 32 & 33 Car. 2. B. R. Anon. 2 
erved to it 
che ſpace of 7 years, infra regnum Anglia aut Wallig was quaſhed for this exception, for it ſhould be 
aut William... 12 Mod. 251. Mich. 10 W. 3. B. R. King v. Fox. | 


14. In the caſe of an indictment for uſing the trade of a mer- S. C. æS. b. 
chant-tayſor, the Court ſeemed to think a merchant-taylor was ited La. 


nonſenſe, and unintelligible; they did not know what a mer- _ 2 : 


chant-taylor meant 2 Salk, G11. pl. 3. Trin. 4 Ann. B. R. the cordingiy, 


Queen v. Harper, — — 
could not 
underſtand what a merchant- taylor is, and that there was no ſuch trade. And the reporter ſays, note, 
Mr. Eyie ſaid he had known many indictments on this ſtatute quathed for that exception. And the 
zepotter 1898 further, that it ſeems to him that what a craft, myſtery, or occupation is, is matter of law. 


15. Two 
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15. Two cannot be indifed jointly for exerciſing a trade not 
having been apprentices, becauſe they not being apprentices is that 
which makes the crime and forfeiture, and that muſt of neceſ- 
ſity be ſeveral. 1 Salk. 382. pl. 32. Paſch. 5 Annæ, in caſe of 
the Queen v. ATKI1NSON, cited and admitted the caſe in 2 Roll. 8 1. 
{Indictment (N) pl. 6. Brooke's caſe.) . 

16. Baron and feme could not be indicted for exerciſing a trade, 
not being qualified, becauſe it is the exerciſe of the huſband. 
If the wife be qualified, that qualifies the huſband, but till it is 
the exerciſe of the huſband. 2 Ld. Raym. 1248. Eaſt. 5 Ann. 
Per Holt Ch. J. in the cafe of the Queen v. Atkinſon, & a}. 

17. It was moved to quaſh an indictment againſt a /erge-mater 

Vor dying his tun ſerget, he nat having ſerved as an apprentice to the 

dying trade; for that it was not faid in the indictment, that he 

was a common dyer, and that he might lawfully dye his own wool. 

And it was ſaid to be fo adjudged in a caſe where, becauſe it was 

not laid a common baker, it was held ill; for any man may bake for 

himſelf, and fo he may dye, &c, But the Court held the indict- 

ment well enough, being not like the caſe of a baker, for many 

people bake their own bread; but a dyer is a ſeparate trade. 

11 Mod. 189, 190. pl. 4. Mich. 7 Ann. B. R. the Queen v. 
Ta... | 

[335] 18. An indictment for uſing the trade of a /a/ter was excepted 

See (A).— to, becauſe it ſaid that the trade war infra hoc regnum ufitat' at the 

2 cxcep- time of the act made. Now they ſaid { hoc regnum) would as well 

taken to an Extend to Scotland as England.; and the averring that this trade was 

ind;tment uſed in Scotland at the time of the act, would ſignify nothing. 

for vas Me Upon this exception the Court quaſhed the indictment. Barnard. 


„„ 5 a . 
nm 


rr 


tr de of 4 . . * 
catlcr, be- Rep. in B. R. 30. Mich. 1 Geo. 2. 1727. the King v. Lyſter. c 
cauſe it was Ts | | t 
ſaid to be uſed infra hc regrum Anglia at the time of the act; whereas there is no ſuch kingdom. \ 
It was anſwered on the other fide, that this being a trade expreſsly declared within the act to be t 
vſed at the time of the act, the clauſe of infra hoc regnum ſhall be rejected as ſurpluſage; but adjornatur. h 
2 Barnard. Rep. in B. R. 147. Paſch. 5 Geo. 2. 1732. The King v. Britton.-Ibid. 172. Trin. 7 
Geo. 2. 8. C. The Court thought it ſo clear a point againſt the proſecutor, that they immediately gave a; 
judgment for the defendant. And Lee J. ſaid, that the caſe of the Queen v. Roninson, Trin. 1 
13 Ann. was the firſt determined on this point after the union. In arguing this caſe, ibid. 147+» if 
for the defendant were cited the caſes of the Queen v. Robinſon, Eaſter, 1714- and the KING v. Hos. 
Trin. 9 Geo. 1. and the KINO v. Pax1s, determined on the caſe of the King v. Hog, and the caſe 
of tte King v. Windgrove, Hill. 3 Geo. 2, 5 / 
19. An exception taken was, that the indiftment was in the bo- 
rough of Colcheſter, and no county laid wherein that borough is. Fo 
And 2dly, That the indictment only charges in general, that the ; 
; defendant exerciſed this trade the firſt year of the preſent king, with- by 
cit ſaying in what month of the year it was. Now he ſaid, the act 8 


of parliament gives ſo much a month forfeiture for the time the 
offence is committed, and therefore it was material for the indict- þ 
ment to have charged how many months the defendant exerciſed 2 
-it. The Court ſaid the firſt exception was clearly fatal, and there- 
fore made the rule abſolute. ; Barnard, Rep. in B. R. 285. Hill. 
. 3 Geo. 2. the King v. Kendal. > | 
Fee che 20. Indictment on the 5 Eliz. for exerciſing a trade, &c. It 40 


- Kiogv. was moved in arreſt of judgment, that it does not appear 20/277 or 
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he caſe 


refuſe to continue the partnerſhip with one who hath but one part or a. 
{mall ſhare therein, and 20% cannot without great loſs ſell or part 
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cohere the jury were ſworn ; for the caption of the indictment is Turnith, 
furatores pro domino rege jurat' pro, &c. omitting the words. adtung Pl 10. 
S ibid. Hereupon judgment was arreſted. Gibb. 266. pl. 11. 

Paſch. 4 Geo. 2. B. R. the King v. Morris. | 


For more of Trade, in general, ſee Actions tam quam, ct. 
Apprentices, By-Laws, Crade and Navigation, and the 
References thert, and other proper titles. 


Trade and Navigation, 


See mayor 
part (A). 


1. T* a ſhip freighted for a voyage be made uſe of for a longer Vay- Four joint- 


age, or for ſeveral voyages, in caſe there be no proteſt againſt owners of a 


(A) Caſes relating to Trade and Navigation. 


it, and the ſhip ſuffers any damage in the voyage net allowed of, the ſhip, 3 will 


navigate the 


damage ſhall be equally paid. Miege's Laws of Wilby, 15. f. 11. , the 416 


vill net, the 
courſe is to go into the Admiralty, and there give ſecurity to anſwer for the ſhip if ſhe be * loſt, and 


they ſhall be diſcharged againſt the other. If one diſlike the voyage and doth not expreſsly probibit na- 
vigating the ſhip, and the ſhip goes the voyage and is loſt, in ſuch caſe he ſhall not be anſwered his part; 
but if the ſhip return, he ſhall have an account for what is earned, aid it ſhall be intended a voyage with 
his conſent, without any expreſs prohibition proved. As if 4 are tenants in common of land, and one or 


more ſtock the land and manage it, the reſt ſhall have an account of the profits; but if a loſs come, as 


if the ſheep, &c. die, they ſhall bear a part. Per North Ld. Keeper. Skin. 230. Hill. 36 & 37 Car. 2. 


in Chancery. Anon. Vern. 297. pl. 291. Strelly v. Winſon, S. C. accordingly. For qui 
ſentit commodum ſentire debet & nus. 


2. If there be ſeveral owners of a ſhip and they fall out, the 
ſip notwithſtanding this variance may make one voyage upon their 
common charge and adventure before they ſhall be ſo much as heard 
to diflolve the partnerſhip ; but if after that they cannot agree, 
he who defies to be free is to offer to the reſt his part at a price as he 
will either give or take, which if he will not do, and yet refuſes to 
ſell the ſhip forthwith, he reſt may rig the ſhip at their own charge 
and upon the adventure of the refuſer ſo far as his part extends, 


without any account to be made to him of any part'of the profit at 


her return. But they muſt bring her home ſafe or anſwer him the 


value of his part, Molloy, lib. 3. ſ. 14. cites Lex Mercatoria, 
120, 121. OO | 


3. But if the partners who have the ereateſ ſhare of the ſhip 


there- 
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1 therewith at the price ſet, nor is able to buy their parts, then they muſt 
* all = the ſhip to an appraiſement, and ſo diſpoſe of her by ſale, 
1 or ſetting her forth on the voyage according to ſuch appraiſement. 
Molloy, lib. 3. ſ. 14. cites Lex Mercatoria, 120, 121. 
4. No ſubject ought to trade within any realm of el with- 
out licence of the king, becauſe he may turn infidel. Per Coke 
Ch. J. and fays, he had ſeen a licence in E. 3.'s time, reciting 
that he having ſpecial truſt and confidence that his ſubject will 
not decline from his faith and religion, did licence him, &c. 
2 Brownl. 296. Hill. 7 Jac. C. B. Michelborn v. Michelborn. 
5. In an information the caſe was that the Rſſia company was 
incorporated in 1 and 2 Ph. and Mar. and it was granted to them, 
that no perſon not being of their company fhould trade thither without 
their leave, under the penalty of forfeiting ſhip and googs : afterwards 
by aft of parliament 8 liz. theſe letters patents were confirmed, and 
it was enacted, that no perſon ſubject or other, ſhould trade thither 
without their leave. The queition was, whether a perſon free of 
their company might trade thither without their leave? 'The Court 
inclined to be of opinion that he could not; for the great incon- 
venience was the ſingle and ſeparate trade of thoſe of the company, 
and not of foreigners, who could not trade without leave of the 
company, and the act tis a mere act of creation, and to regulate thoſe 
of the company who trade ſeparately to the prejudice of the joint-ſtock ; 
and if it was an act of confirmation, it would be void, becauſe 
the letters patents themſelves are void, being to appropriate a trade 
which the king cannot do by law. Hard. 108. Hill. 1657. in the 
Exchequer. The Attorney General v. Alum. 
Keb. 38. 6. In cafe the plaintiff declared that he was owner of one ſixleenth 
Fl. 102. part, and the defendant of another 16th part of the ſame ſhip, and 
— 4 that the defendant fraudulently and deceitfully carried the ſaid Ship 
and that it ad loca tramſinarina, and diſpoſed of her to his own uſe, by which the 
was the folly plaintiff loſt his 16th part to his damage; on not guilty pleaded 
Ami and verdict for the plaintiff, it was moved in arreſt of judgment 
that he did that the action did not lie; for though it be found deceptive, yet 
22 this did not help it, if the action did not lie on the ſubject matter. 
ſecurity for And here they are tenants in common of the ſhip; and by Littleton, 
bis b between tenants in common there is not any remedy, and there 
. cannot be any fraud between them, becauſe the law ſuppoſes a 
8. C. G4 truſt and confidence betwixt them; and upon theſe reaſons judg- 
Lt. . 222. ment was given quod querens nil capiat per billam. Raym. 15 
horn Paſch. 13 Car. 2. B. R. Graves v. Sawcer. | 
or f. 323 . Zut ſee now the ſtatute 4 & 5 Anne, cap. 16. as to tenants in common. 

[337] 7. Mr. Skinner's cafe prefered to the judges from the council- 
Ibis caſe board. After a petition preſented by him to the lords of the coun- 
He - Cil, he ſtated his caſe as follows, viz. that in the year 1657, when 

fi me 2s taken Trade zung open to the Ealt Indies and free for all, he /et forth a [hip 
lk from a MS. of his own from London and arrived at Famby in 1658, and poſe 
I. "uk 5 6. J. feffed bimſelf of a warehouſe on the river fide, on which his ſhip rode, 
13 Keyung- Wherein he put great part of his goods; he alſo had poſſeſſed 2 
| | houſe at Jamby and goods therein, and purchaſed of the 405 
6 2 85 | rea 
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Creat Jamby to him and his heirs the iſlands of Baretha, and built 
a houſe and had contracted for the. planting of pepper; that in 
the year 1657, the agents of the Eaſt India Company with above 30 
men armed with muſkets, ſwords, and half pikes, ſet upon his ſbip, 
bearded her, and took her; they aflaulted and took his warehouſe and 
all his goods on ſhore, and with above 20 men armed as aforeſaid, 
they afjaulted his perſon at Famby and wounded” him and took him, 
broke open his houfe, ſpoiled him of his goods and papers, and the ſaid 
agents, with men armed as aforeſaid, did aſſault the iſlands of Ba- 
retha and poſſeſſed themſelves of the ſame, built a houſe, cut down 
timber, and do ſtill (as he believes) poſſeſs the ſame; and upon 


this caſe he propounded theſe queſtions : | 


1ſt, Whether Mr. Skinner is not relievable properly in the con- 
ſtable and marſhal's court? 2dly, Whether he can have a full 
relief in any ordinary court of law? Upon which, by an order 
dated the ſaid 12th of April 1665, the king's majeſty being pre- 
ſent, the ſtate of his caſe was ſent to the 2 Lord Ch. Juſtices, 
and the Lord Ch. Baron and the reſt of the judges then in town, 
to conlider of the ſaid queſtions and make a report of their judg- 
ment thereupon; upon which we met accordingly, and after ad- 
vice made the report following. | 

iſt, That we are of opinion that Thomas Skinner in the order 
mentioned, is not relievable for any of the matters in his caſe pro- 
poſed in the conſtable or marſhal's court, they having no juriſ- 
diction in matters of this nature. | | 

2dly, That his majeſty's ordinary courts of juſtice at Weſtmin- 


ſter can give relief for the taking away and ſpoiling his ſhip goods 


and papers, and aſſaulting and wounding his perſon, notwithſtand- 
ing the ſame was done beyond the ſeas. | 

3dly, That as to the poſſeſſing and detaining of the houſe and 
iſlands in the caſe mentioned, he is not relievable either in the 
conſtable and marſhal's court, or in any ordinary court of juſtice. 

8. Upon an information tam quam, grounded upon the act of 
navigation, for importing goods in a foreign ſhip contrary to that act, 
the queſtion was, whether or not, if a foreign /hip naturalized by 
the new act, being a prize taken in the late war with Holland, be 
afterwards fold to a foreigner, who ſells her again to an Engliſhman, 
whether or no the oath now muſt be taken again hecording to the 
new act. And adjudged that it need not, becauſe that No ſhip 
was once lawfully naturalized. Hard. 511. Trin. 21 Car. 2. in 
the Exchequer, Martin v. Verdew. 


9. A bill was brought to be relieved arainſl actions of treſpaſs, 


© for ſeiſing their goods in the iſland of, & c. en the pretence of breaking 


an inhibition of the king of Denmark, whereas by articles of alliance 
between the crown of England and Denmark, free trade was al- 
lowed to all Engliſh in all ports of the kingdom of Denmark, 
whereof the iſland was a port; but in regard /entence was given in 
the court there for the plaintiff on the ſeiſure, the bill was diſmiſſed, 


Chan. Caſes, 237. Mich. 26 Car. 2. Bluet v. Bampfield. 


10. In evidence, Hales Ch. J. fail an indebitatus by one joint 


part-owner of a ſhip for his ſhare of freight was int or ſeveral at 
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the plaintif”'s election; and evidence of the cuſtom of merchants to 
bring it alone was ſufficient, and one cannot releaſe the other's 
part. Alſo if one takes * but a moiety or leſs of what belongs to 
his ſhare for freight, yet the other may ſue for his whole ſhare 
of it, and fo it was ſaid to be held in the cafe of coal-mer- 
chants z but the matter ended by reference. 3 Keb. 444. pl. 63. 
Hill. 26 and 27 Car. 2. B. R. Stanley v. Ayles. 

5 Mod. 193. 11. By the act of navigation 12 Car. 2. c. 18. certain goods are 
* * „ prohibited to be imported here under pain of forfeiting them, one part 
A afle by Io the king, another to him or them that will inform, ſeiſe, or ſue for 
the whole Ze ſame; and it was adjudged in this caſe, that the ſubject may 
1 = bring detinue for ſuch goods as the lord may replevin for the goods 
S. C. ad. of his villein diſtrained; for the bringing the action veſts a pro- 
judged. — perty in the plaintiff, Salk. 223. Paſch. 8 Will. 3. B. R. Roberts 


And d 
1 * LN Wetherall. 


the very offence deveſts the property, though not then in the plaintiff, yet when the action is brought 


it i in him by relation. And judgment fur the plaintiff, Comb. 361. S. C. 


So where 12. Same part-cau ners of a ſhip were deferous that fhe ſhould go to 


2 real fea, and others would not conſent, upon which they procure the ſhip 


ers, and but to be arreſted by proceſs out of the Admiralty, and compelled theſe 
re- ub intended to ſend the ſbip a voyage to enter into recognizance there, 
ee conditioned for her ſaſe return. After which the ſhip began a voyage 
a prohibition and «vas ie, and upon this the perſons bound were ſued in the Admi- 


toaſuitin raliy. Prohibition was moved for. 1. Becauſe the recognizance 


— not being in nature of a ſtipulation, the Admiralty had not power 


the ftipula- to compel the party to enter in it. 2. Becauſe this ſuit being in 
von; for nature of debt upon a recognizance, that court had not cogni- 


Curi ; va n 
1 zance of it. But the prohibition was denied by the Court (abſent 


the law of Holt Ch. J.) becauſe this ſuit is between the part-owners of the 


England, 2 ſhip, and the property is admitted; and therefore it is properly 


eee conuſable there. 3. If the Admiralty had not power to take ſuch 


binder the recognizances all navigation muſt be obſtructed if one obſtinate 
Den from part- owner would not conſent that the ſhip ſhould make a voy- 


ſending the 3 , 
ſhip + ny age; and e contra it is very reaſonable that he have ſecurity that 
age without the ſhip return in ſafety, ſince he does not conſent to the voyage. 
1 NS ke Ex relatione m'ri Shelley. Ld. Ray m. Rep. 223. Eaſt. 9 W. 3. 
law of the Lambert v. Aeretree. 
Admiralty is 
otherwiſe. For there, for the encour2gement of navigation, the Court of Admiralty will permit the 
ſhip to make the voyage, upon ſecurity given to bring her back fate. For it is reaſonable that the others 
who oppoſe the voyage, ſhould have ſome ſecurity for their ſhip. Then if the ſhip be loft it is at the 
peril of the adwverturers, and they ſhail be ſuable upon their ſtipulation by the others in the Admiralty ; 
for now it is not doubted, but the Admiralty may take ſtipulations. Ld. Raym. Rep. 235. Trin. 
9 W. 3. Blzcket v. Anfley. - . 
But where there were 8 owners of the ſhip called the Upton Galley, 6 were defirous that the ſhip then 
Hing in the Thames, ſpaula go on a woyage to, &c. the other 2 oppoſed it, thereupon the 6 libeil-d in the 
Admiralty again the others in order ain a de re ff that court, that the Ship fbrvld make the veyage, 
and the ſame was decree according'y ; and that theWfpould enter into x ſlipulation ta the etber 2 for the 
ſafe return of the ſkip, which they did. The ſbip failed and 201 li in the voyage. The 2 ſue the other 
6, viz. Degrave, and 5 others, on this ſtipula on in the Admiralty. D. moved for a probibition to ſtay 
this ſuit, pen luggeſlion of the fatute of 13 R. 2. cop. 5+ and 15 R. 2. cap. 3. ard of the fatts before 
alleged. But the Court thinking this point not fit to be determined on a motion, ordered the plaintiff 
to take a prohibition, and declare upon it, and then on the defendant's demurter, the point would come 
judicially before them, and receive a more ſolema determination. But Holt Ch, Juſtice ſaid, that 


the Court of Admiralty might take ſtipulations for bail, and that they might proceed upon them, 2 
; 1 


Traverſe. | + 338 


n was conſtantly allowed, though Co. 4 Inſt. 135 is of another opinion; and yet ſuch ſtipulations are as 
much within the words of the ſtatute of Richi. 2. as the recognizance in this caſe. But the queſtion in 
this caſe is, if by the cuſtom of England the Admiralty has not ſuch a juriſdiction; if it has, neither 
the ſtatute nor common law will reſtrain them. 2 Ld. Raym. Rep. 1285. Eaſt. 6 Ann. Degrave 


V. Hedges. 


For more of Trade and Navigation in general, ſee Court of 
Admiralty, Factor, Fraight, Yypothecation, Mariners 
Wages, and other proper titles. | 


Traverſe, [339] 


(A) Notes and Rules. 


T, Traverſe fienifies in pleading the denying of ſome point, 
matter, or thing alleged on the other fide, with an abſ- 

que hoc, that ſuch a thing was done or not. Heath's Maxims, 
10g. cap. 5. | 

2. When the matter of a plea is not good, there a traverſe is not 
won by the juſtices of both benches. Br. Appeal, pl. 122. cites 
377 | | 

3. Where a perfect bar is pleaded, a traverſe makes the plea double: 
for it requires a double anſwer. Arg. Litt. Rep. 15. cites 
6 Rep. 24. HELLier's cask, and 33 H. 6. 18. 22 H. 6. 42. 
I E. 5. 3. Co. Ent. Quare Impedit, 505. | 

4. If a man pleads in bar, and the plaintiff replies matter in laws 
he ſhall never traverſe the bar. Arg. Litt. Rep. 15. in caſe of 
FENNER v. THE BisHor or LonDoN, PaSvVIL AND MICHELSON, 
cites 5 H. 7. 14. per Huiley, 
8. No traverſe ought to be taken, but where the hing traverſed 
rs i ſuable. Cro. J. 221. pl. 3. Paſch. 7. Jac. B. R. in caſe of Be- 
del v. Luli. | Ge 

6. When the defendant traverſes any part of the plaintiff's count Ld. Raym. 
or declaration in a guare impedit, it ought to be ſuch part as is both py A 3 
inconſiſtent with the defendant”s title, and being found againſt the plain- War- 
tiff, does abſolutely deſtroy his title ; for if it does not ſo, however uA v. 
inconſiſtent it be with the defendant's title, the traverſe is not 3, Mig maaeg 
well taken; per Vaughan Ch. J. Vaugh. 8. Hill. 17 & 18 Car. 2. Vaugh. 8. 


C. B. in caſe of Tufton v. Temple & al. For if a man 
will traverſe, 


he ought to traverſe that wobich will reduce the point in debate to a concluſion : and therefore the traverſing 
an immaterial averment was ill, and it was ſo held. 
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3 Anon. 


_—_— O99 * 


' 

J 

3 

J See (8). 
þ 

5 

3 
I 


Traverſe. 


7. If one will take a traverſe to a declaration, he ought to tra- 
verſe that part of it, the doing whereof will make an end of the 
matter for <vhich the plaintiff declares, and then is the traverſe good 


Paſch. 24 Car. 2. B. R. elſe not; for then it is to no purpoſe. 
2 L. P. R. 589. tit. Traverſc. | 


8. The eſſential part of a traverſe is but the denial of a material 


matter alleged by the plaintiff or defendant reſpectively; the for- 
mal part is abſque hoc. But that a traverſe is good without the 
words abſque hoc, is expreſsly reſolved 1 Saund. 22. BExXNET v. 
FiLxiNs. Arg. Ld. Raym. Rep. 356. in caſe of Pullein v. Benſon, 


(B) Of the [zducement to a Traverſe. 


1. A Traverſe eught to have an inducement to make it relate to the 

foregoing matter, or elſe it is not good and formal. Mich. 

22 Car. B. R. for elſe it cannot be known what is traverſed there- 
by. 2 L. P. R. 587. tit. Lraverſe. 

2. Where the inducement to the traverſe is ill, and the traverſe 

35 well taken, this is good upon a general demurrer; but upon 2 


ſpecicl demurrer ſhewing this for cauſe, it is naught. 2 L. P. R. 


588. tit. Traverſe, cites Mich. 5 W. & M. 3 
3. The inducement to a traverſe ought alabayt to contain ſufficient 


title, but it is not material whether the matter is true or falſe, 
3 Salk» 353. pl. 5. Paſch. 9 W. 3. Anon. cites Cro. C. 265, 266. 


4. Per Holt Ch. J. a man ought ts induce his traverſe, and the 
reaſon is, becaufe he ought not to deny the title of another till he fhew 
fome colourable title in himſelf; for if the title travzrſed be found 
naught, and no colour or right appears for him who traverſed, it 
would happen that no judgment could be given. 3 Salk. 357. 
pl. 12. Paſch. 9 W. 3. Anon. 

5. Where a traverſe goes to the matter of a plea, &c. all that 
went before becomes inducement, and is waived by the traverſe ; but 
where a traverſe goes 79 the time only, what was ſet out in the plea 


before does not become bare matter of inducement, nor is it waived 
by the traverſe ; per Holt Ch. Juſtice. 2 Salk, 642. pl. 12. 


Ann. B. R. Green v. Goddard. 

6. Inducement to a traverſe 7s inſufficient where the traverſe is 
a thing immaterial, See Comyns's Rep. 302. pl. 155. Mich. 
5 Geo. 1. C. B. Newland v. Collins. 


(C) Traver/able, what. Cauſe ; in what Caſes, 


I. N aſſiſe, if the 2varranty of the uncle, whoſe heir, &c. is pleaded, 
I it is a good plea that he never had fuch uncle. Br. Traverſe 


per, &c. pl. 329. cites 44 Al. 1. bp 
2. A vill was indicted of the death of a murderer, and that A. 


and B. had 1001. of the money of the offender, who was ſued z and 


he who was ſuppoſed to have the money came and traverſed the 


cauſe, 


* ov va a 1 hc 
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eauſe, inaſmuch as it was only an ingugſt of office, Br. Traverſe per, 
cc. pl. 321. cites 47 E. 3. 26. 


Iſſue was taken Tvhether bond was taken for lol. parcel of a Br.Contraf's 


. So 5 TR pl. 8. cites 
contract of 201. or for other cauſe. Br. Traverſe per, &c. pl. 46. S. C. 


cites 3 H. 4. 17. | 
4. If a man removes plaint of repleviu out of the king's court for 

cauſe, and the defendant tenders 10 traverſe the cauſe, and the other 

party demurs, and it is adjudged againſt him who traverſes, this 

is peremptory, and the plaintiff ſhall recover; but the court will nat 

ſufer the traverſe of the cauſe, unleſs in ancient demeſne, as they ſaid 

there. Br. Peremptory, pl. 79. cites 27 UH. 6. 4. 
5. In precipe quod reddat, a man prayed lo be received, and the 

other traverſed the cauſ»; and this was held jeofailz for he ought 

to traverſe the reverſion, and becauſe he did not, therefore it rs 

jcofail, as it was held. Br. Repleader, pl. 42. cites 33 H. 6. 39. | 
6. Treſpaſs by W. Babington againſt N. B. guare M. P. priſoner [ 341 } 

in the Fleet, in cuſtodia querentis apud M. cepit, &c. The defend- 

ant /aid that E. Venor was warden of the fleet at the time of the 

treſpaſs, and that the priſoner was bound in a recognizance, and that 

the juſtices commanded E. Venor the ſame day to have the priſoner be- 

fore them, by which the defendant, as ſervant of the ſaid E. Venor, 

brought him to the juſtices to the court, and carried him back to the 

Fleet by command of the ſame juſtices, and as he was carrying him 

in Weſtminſter, the plaintiff took him out of his poſſeſſion, and he retock 

him abſque hoc that he was warden at the time of the treſpaſs... And 

by the opinion of the Court it is a good plea; for if he was not 

warden he cannot have action of the taking. Br, Treſpals, pl. 305. 

Cites 4 E. 4. 6. 9. 


7. The cauſe ſhall be traverſed in ſeveral caſes as to cleanſe the Br. Prefent- 
ment in 


land by reafon of tenure, he may ſay that he has net the land per 6. pl. 
quam, &c. or that the way is not a highway, or in battery of his 24. cites 
ſervant, to ſay that he is nt his ſervant, &c. Br. Traverſe, per, 8. C. 
&c. pl. 182. cites 5 H. 7. 3. 

8. Where the cauſe of voucher is ſhewn, the cauſe is traverſable. 
Jenk. 12. pl. 20. | 

9. The cauſe why the college of phyſicians fine and impriſon ought to In aſſault, 
be certain, for it is traverſable; for though they have letters pa- fc. 3 
tents and act of parliament, yet inaſmuch as the party grieved 1 0 
has no other remedy, neither by writ of error nor otherwiſe, and the cenſora 
they are not made judges, nor court given to them, but have au- - 3 
thority barely to do it, the cauſe of their commitment is traverf- — 
able in action of falſe impriſonment brought againſt them. 8 Rep. fning and 


121. Hill. 7 Jac. per Coke Ch. J. in the concluſion of his argu- pa. $95 my 
ment in Dr. Bonham's caſe. praxi, they 
ſet forth 


their authority, and ſhewed the perſon and fact to be within their juriſdiction as cenſors; and per Holt 
Ch. J. this is not trawerſable in this collatrrel action, becauſe they are made judges to hear and deter- 
ming; and therefore not liable to an action for what they do by virtue of thei; judicial power; and 
wherever a ſtatute gives a powver to fine and impriſin, the perſons to whom ſuch power is given, are 
Judges of record, and their court is a court of record. Carth. 494. Paich. 11 W. 3. B. R. Dr. 
Groenvelt v. Dr. Burnel. And per Holt, as to that point in Dr. Bonham's caſe, it is only an 
opinion delivered, and not a reſulution, and is not law. Ibid. Marg. Ld. Raym. Rep. 457, 468. 
S. C. and ſame points accordingly. ——12 Med. 389. S. C. and ſame points. And though the 
plaintiffs had no remedy in any other court, it does not follow that the ſact upon which ſuch conviction 
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is grounded is traverſable in a collateral action, becauſe the power which the cenſors have is given to 
them dy the ſtatute by which thy are, as it <were, a jury to try the fact whether the praxis is god or 
wt. And if a jury find cantrary to evidence, yet no action lies againſt them, becauſe they are on their 
6aths ; therefore what they find cannot be traveried, Carth. 494. Dr. Groeavelt v. Dr. Burnel 
& al”, : | 


Raym. 199 · 10. An action upon the cafe brought upon a bargain for corn and 
Tia 1, graſs, &c. The defendant pleads another aftion depending for the 
the pleading ſame thing. The plaintiff replies that the bargains were ſeveral, 
is well, and abſque hoc that the other action was brought for cke ſame cauſe. 
Þ is the The defendant demurs ſpecially ; for that he ought to have con- 
conſtant . . 

practice. cluded to the country, It was infiſted that when there is an afhr- 
Vent. 101. matiye, they ought to make the next an iſſue, or otherwiſe they 
8 rg will plead in inſinitum; and accordingly judgment was given for 


S. C and the defendant. 1 Mod. 72. pl. 26. Mich. 22 Car. 2. in B. R. Haman 


the traverſe v. Truant. 
was hel4 


good, and allowed for putting the matter more fing'y in iſſue, 


11. If a ſentence of deprivation be pleaded, you need not ſhew 
the cauſe ; it is not traverſable, even in a viſitation, when it is by 
the viſitatorial power. Skin. 485. Trin. 6 W. & M. B. R. incaſe 
of Philips v. Bury, cites Raſtall's Ent. fol. 1. 11 H. 7. 27. and 
7 Co. Kenn's caſe. | | i 

x Salk. 247. 12. In cafe for a pound-breach, and taking thence a mare im- 
a Hg pounded by the plaintiff for damage feaſant, the defendant pleaded 
does not ap- that he gave the plaintiff 6d. in /atisja7;en of the treſpaſs, and 
Af. that plaintiff accepted it, and gave leave to defendant to take the mare 
£342] out of the pound, and that he took her accordingly, the gate being 
open, &c. Plaintiff replied de injuria ſua propria abſque tali cauſa. 
After verdict for the plaintiff, it was moved in arreſt of judgment 
that the replication was ill, becauſe the plaintiff ſhould not have 
traverſed the cauſe generally, but the acceptance in ſatisfaftiom. Sed 
non allocatur ; for though ſuch ifſue is improper, and had been 
ill on demurrer, yet it is aided by the verdict. Ld. Raym. Rep. 

104. Mich. 8 W. 3. Cotſworth v. Betiſon. 

13. Cauſe for which a fine is ſet, is never traverſable. 1 Salk. 397. 
Trin. 12 W. 3. B. R. Groenvelt v. Burwell. + | 


9 D) Command. 


1. THE command is not traverſable unleſs in ſpecial caſe, where 

the command determines the intereſt of the other party. Arg. 

2 Le. 215. in caſe of FULLER v. CRIMWELL, cites 13 H. 7. 12, 13- 

See Thorn 2. In replevin, the defendant juſtifies, for that J. S. was ſeiſed 
v. Sherins- in fee of the place, &c. where; and that he, as his ſervant, and 
Secundary by his command, did take the cattle there damage-feaſant, and ſo 
— ag juſtifies. The plaintiff rep/zes, and confeſſes it, but ſays that 
1 ie bad ” D. was ſeiſed in fee long before, and leaſed to him at will, abſque 
been incaſe Hoc that J. S. did command him for to enter, and to take the cattle. 
of = leaſe for Upon demurrer the only queſtion was touching the validity of the 
Tor bf, traverſe, And by the whole Court it was ruled good; for the 


4 plain- 


EEG 


Traverſe, 


plaintiff in this caſe could not traverſe any other matter but the 
command. And ſo judgment was given for the plaintiff, 1 Bulſt. 
189. Paſch. 19 Jac, Horne v. Harriſon. 


a leaſe at will, as in this cate; tie Court agreed in this. 1 Bulſt, 189. 


3. In conufance ſor rent in replevin by bailiſf, the command is 
not traverſable, * becauſe that gces to the right. But in conuſance 
for damage-feaſant, the command is traveriable in replevin; per 
Holt Ch. J. in delivering the opinion of the Court. Raym. Rep. 
310. Hill. 9 W. 3. in caſe of Britton v. Cole. 


(E) Dates and Delivery of Deeds. 


1. EBT againſt the ſucceſſor of a parſon upon a grant of his 

| predeceſſor of an annuity with penalty for non-payment, and 
confirmation of the patron and ordinary, which bore date before the 
grant, and he declared the firſt delivery to be 4 days after the 
grant; and the defendant ſaid that it was delivered the day that it 
bore date. And the opinion was, that it is no plea vithout tra- 
verſing that it ⁊uas not delivered after the graut; for it ſeems that 
the day is not traverſable, but whether it was delivered after the 
grant, or not. Br. Traverſe, per, &c. pl. 59. cites 8 H. 6. 6. 
And ſo is 37 H. 6. 17, 18. And ſee Fitzh. Bar. 131. the plea 
not good for default of traverſe. Ibid. 

2. Where the deed is pleaded, bearing date ſuch a day, and the 
firſt delivery another day, and the other pleads releaſe meſne, this is no 
plea without traverſing the jir/? delivery, &c. Per Judicium. Br. 
Traverſe per, &c. pl. 186. cites 1 E. 4. 9. and Fitzh. Bar. 131. 
and 18 H. 6. 8. 1 

3. And, per Townſend and Brian, if a man be bound the firft 
day of May, and the obligee makes an acquittance to him bearing date 
before the bond, and delivers it after the bond, in debt, if he pleads 
this releaſe bearing date before, and that it was firſt delivered 
after, he fhall not traverſe; and yet it ſhall be intended, that the 
releaſe was delivered as it bears date prima facie; but the 
declaration of the delivery deſiroys the intent; quod nota. Br, 
Traverſe, per, &c. pl. 186. cites 7 E. 4. 9. and Fitzh. Bar, 131. 
and 18 H. 6.8. 

4. In quare impedit the plaintiff counted that W. N. was ſeiſed, 
and preſented J. S. his clerk, who at his preſentation, &c. and 


342 


then in ſuch 
a caſe the 
ſeiſin of the 
other ought 

| to have been 
traverſed, and not the command; and ſo it has been here adjudged before, but otherwiſe in caſe of 


[343 ] 


after, by his deed dated the jirft day of May, W. N. granted the next 


preſentation to the plaintiff; and after J. S. died, by whoſe death the 
church is now void, and ſe it belongs to the plaintiff to preſent, and 
the defendant diſturbed him. And the defendant ſaid, that true it is, 
that W. N. granted to the plaintiff by deed, dated the firſt of May, 
Sc. but this was firſt delivered the fourth day, &c. before which 
day the ſaid W. N. granted to the defendant the next preſentation, &c. 
And no plea, per Rede, Fineux, and Vaviſor, becauſe he did not 
traverſe the plea, that the deed = not delivered the firſt day of May; 
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for it ſhall be intended, that it was delivered the day that it bore 
date, if other matter is not ſhewn to the contrary, as to allege 
primo deliberatum alio die, &c, But Keble, Bryan, and Townſ- 
end contra; for the writ is but ſupplal, and therefore the bar, 
which is the matter in fact, is good without traverſe ; for he has 
confeſſed and avoided it. Br. Traverſe, per, &c. pl. 186. cites 
. 26. | | 

IA. Km. F. In debt an bond the plaintiff declared, that the defendant, 20 die 


Rep. 349-. Novemb. acknowledged himſelf indebted, &c. The defendant plead- 


wasdebton ed, that the bond was firf? delivered 30 Novemb. & non anten; and 


a bail bond. etru, the writ on whicy he was in cuſtody was returnable quind' 
8 wy Martini, fo that the bond ba, taken after there turn ; and then relies 
Ch. I. faid, on the ſtat. H. 6. The plaintiff demurred, and had judgment. 
that 3 The Court agreed, that mere matter of ſuppoſal, matter alleged 
e e out of due time, or immaterially alleged, is not traverſable; but 


ſome caſes, they held the 20 Novems. to be an expreſ5 allegation, and that the 
but not here; defendant's plea had made it material; for the validity of this 


— A bond turned wholly on the day of the delivery, fo the defendant 
was given ſhould have traverſed the delivery on the 2oth. And the Court 
Ce by held the non antea no traverſe, becauſe it is what cannot be 


the whole Teſted upon, but the party muſt diſcloſe further matter before he 
Court, for comes to conclude, 2 Salk. 628. pl. 2. Mich. 10 W. 3. B. R. 
want of the Pyllen v. Benſon. 

traverſe. — 

Ibid. 356. is a note at the bottom of the page, that Mr. Jacob ſaid, the reaſon Holt Ch. J. gave was, 
that in this caſe one cannot conclude to the country, bcauſe there ought to be other matter alleged to 
make the date material; otherwiſe where that is the fingle matter of the ples. 12 Mod. 204, 205. 
$. C. and per tot. Cur. the plea was beld ill; for here the date was material; for ſuppoſe the arreſt was 


before the return of the writ, and artet the return of the writ he took an ante-dated bond, this bond is + 


void ; and therefore the date is material, and ought to be traverſed ; wheretore the plaintiff had judg- 
ments 3 Salk. 352. pl. 2. S. C. by the name of Buller v. Benſon according!y. 


(F) Day or Time. 


* $64} I. IN treſpaſs the defendant juſtified for common, and the 
+ Br. Treſ- plaintiff would have ee whether he had common the 
— day of the taking or not. But per Curiam, the day is not tra- 
1. S. . verſable in writ of + treſpaſs, nor in þ replevin, without ſpecinl matter 


Br. Tra- ſhewn. Contra, if be has common there once in the year, and 
en 3 54. not all the year. Br. Traverſe, per, &c. pl. 44. citzs 2 H. 4. 24. 
cites S. C. 5 | | 

1 In replevin the defendant awnoed fer rent-ſervice, &c. The plaintiff r:plicd, that the taking was 
nee cjuſdem diei. The defendant rejoined, that it was rempore diurno abjque boc, that it wwas mite cju/- 
dem diei. The plaintiff demurred, pretending that the traverſe ought to be abſque hoc quod cepit modo 
& forma, &c. generally; for that the day is not material in this action, nor in treſpaſs. But reſolved, 
abſente Haughton, that the traverie is good ; for where the parties are agreed on the day, as in this caſe, 
it is not ſufficient, if found to be done at ¶ another] day; but where they do not agree upon the day, if 
it be found or proved on any other day, it is ſufficient ; and there the traverſe ought to be general, modo 
& forma. And in this caſe the defendant has not made the day material by his plea, that the diſtreſs 
was made in the night ; and for rent-ſervice he cannot diftrain in the night, as he may for damage 
feaſant, and therefore ought to have averred in tempore diurno. And fo judgment was affirmed. 
Palm. 280. Paſch. 20 J:c. B. R. Heyden v. Godfale. Palm. 150. S. C. but not S. P. 
Hob. 265. SS but not 8. „ —— Godb. 247. pl. 345 3. © but not 8. 5. —2 Bulſt. 159. 3.6. 
but not 8. P. —Cro. J. 334. S. C. but not S. P. 


2. Debt againſt a ſeme, the plaintiff counted of 10 l. that the defend- 
ant bought of him a bond of 201. in which N. her baron was bound ; 
; | | and 
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Traverſe. 
and counted, that foe for 101, baught of him the bond the 2d g 


uly, 
ſuch a year; and fhe ſaid, that ſhe bought it of him the firft 35 of 


July in the year aforeſaid, at which time ſhe auas covert of baron of the 
ſame N. ab/que hoc that ſhe bought it the day in the count ; and held 
a good plea. Quod nota. Br. Traverſe, per, &c. pl. 69. cites 
19 H. 6. 9. = | 

3. Where a man is bound 10 enter into ſuch land peaceably befare 


Michaelmas fo that the plaintiff may bring aſſiſe againſt him, and he 


ſays, that ſuch a day before the feaſt he entered peaceably ; this is a good 

plea. But if the other ſays, that ſuch a day the defendant entered by 
force, abſque hoc, that he entered peaceably the day in the bar, this is 
not a good replication, for the day is not traverſable; but hall 
ſay, that he entered ⁊uithb force abſque hoc, that he entered peaceably ; 
quod nota, And per Priſot, it is ſufficient for the defendant to 
ſay that he entered peaceably before Michaelmas, without ex- 
preſling any day; and the other may ſay that he entered with 
force abſque hoc, that he entered peaceably, Prout, &c. Br. 
_ Traverſe, per, &c. pl. 140. cites 37 H. 6. 17. 

4. Where the juſtification of the defendant lies in a ſpecial mat- 
ter, there the plaintiff has election to maintain the traverſe of the time, 
or to traverſe the ſpecial matter ; as in treſpaſs anno 7. the defend- 
ant pleads a releaſe anno 6. abſque hoc, that he was guilty after 
the releaſe ; there the plaintiff may ſay non eſt factum, without 
maintaining the day or time; for if it be not his deed, he is not 
guilty any day. Br. Traverſe, per, &c. pl. 230. cites 10 E. 4. 2. 
$5. In cement the defendant intitled himſelf by a copy granted 
44 Eliz. The plaintiff intitled himſelf by copy granted 1 June 
43 Eliz. The defendant maintained his bar, and traverſed ab/que 


344 


Yelv. 122. 
S. C. and 2 
diverſity was 
taken by 


Hoc, that the queen 1 Fune 43 Elia. granted the land by copy, modo & Yelventon, 
forma, & c. The Court held, that the day ought not to be made _— 
material, unleſs the queen had granted by copy before the grant 4 dene may 
to the defendant; and the traverſing the day, where it ought indifferently 
not, is matter of ſubſtance ;z becauſe thereby he makes it parcel gh reg ang 
of the iſſue, which ſhould not be. And ſo adjudged for the 4 er the 
ether, there 


plaintiff. Cro. J. 202. pl. 2. Hill. 5 Jac. B. R. Lane v. Alex- 


ander. : 


the day is 
not traverſ- 


able. As in caſe of froffment by deed ſuch a day, there the day of the feefſment is not traverſable, be- 
cauſe it paſſes by the livery, and not by the deed ; and the livery is the ſubſtance, and the day only ſur- 
Pluſage. But where a man makes bis title by a ſpecial kind of conveyance, as in this caſe by a copy, there 
all contained in the copy is material, and the party cannot depart from it; for, he cannot claim by any 
other copy than that which is pleaded. As 18 H. 6. 14. in a#ion againit J. S. for taking bis ſcrvant, 
and counts by deed on Monday in ſucb a week ; it is no good plea to ſay, that the 1 etainer was the Friday 
after, abjque boc, that the plaintiff retained him the Monday. And (> of letters patents, the day and 
place are traverſable, becauſe they are the eſpecial conveyance of the party, frem which he cannot de- 
part. But per tot. Cur. the day is not traverſable; but whether the queen granted a copy to the leſſor 
of the plaintiff before the copy granted to the defendant, and ſo the traverſe ſhould be abique hoc, that 
the queen granted modo & forma to the leſſor of the plaintiff; and that the law is the ſame as to letters 
patents. But Fenner J. contra, for the reaſon rendered by“ Yelverton. And by him and the Ch. J. 
it js aided by ſtatute 18 Eliz. becauſe it is only form; for if the jury find a prior grant to the leſſor of 
the plaintiff, though at another court, it ſuffices, and conſequently the day is not material in ſubſtance. 
But Williams J. contra; and adjudged by all but Fenner, that the traverſe is ill ; for thereby the jurors 
will be bound to find a copy at ſuch a day, which ought not to be; and alſo it is matter of ſubſtance 
Þ not aided by the ſtatute of 18 Eliz. Brownl. 140. S. C. but ſeems a tranſlation of Yelv. 122. 
——5S. C. cited 2 Mod. 145. Arg. in cafe of Brown v. Johnſon. 
1 See Holbech v. Bennet, at tit. Time (G) pl. 1. 
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6. Where a traverſe makes a day parcel of the iſſue, it is ill; as 
where plaintiff declared of a judgment obtained in ſuch court on 
1it May, and defendant traverſes ſuch judgment obtained on 1ſt 
May. Lev. 193. Mich. 18 Car. B. R. Dring v. Reſpaſs. 


— . h (G) Inducement. 


S. P. 3 Sak. x, HE inducement to a traverſe can never be traverſed, becauſe 
that would be a traverſe after a traverſe, which would be 
not only infinite but abſurd ; becauſe it would be to quit his own 
title, and fall upon the title of another. 3 Salk. 353. pl. 5. 
Paſch. 9 W. 3. B. R. Anon. | 
Jo. 92. pl. 5. 2. Debt againſt an executor, who pleaded ſeveral judgments in 
5 v4 e bar, & c. The plaintiff replied, that the judgments were ſatigſied, 
oth refolu- and kept on foot by covin, to deceive the plaintiff, The defendant 
tion, in caſe traverſed the ſatisfaction of the judgments. The plaintiff demur- 
1 red, becauſe the ſatisfaction was but an inducement to the fraud 
Fo: che ca- and covin, and matter of inducement ſhall never be traverſed ; 


via is the and judgment was given accordingly for the plaintiff, Latch. 111. 


material . g 
dine Are. Hill. 1 Car. Beaumont's cafe. 


Haid. 70. in cafe of the Protector v. Holt, cites it as adjudged Hill. 1 Car. B. R. [ and ſeems to intend 
Beaumont's calc. } 


3 3. The ling may not Praverſe the inducement to a traverſe more 
pd pig Se than a ſubject ;. and though it is ſaid in the old books that the king 
8. C. may traverſe the inducement, this is 20 be underſtood upon an office 


und; for heretofore the ſubject could not traverſe the king's title 
found by office, without inducing his traverſe with a title on his 
part; in which caſe the king might traverſe the inducement of the 
ſubject's title, but in no other, and ſo are the books to be underſtood. 
But if the traverſe be ill, there the king may traverſe the induce- 
ment, and ſo may a ſubject. Per Holt Ch. J. Skin. 657. Mich, 
8 W. 3. B. R. The King v. the Biſhop of Cheſter. 


| (H) Intention. 


Lev. 86. 1. HE taking inſufficient bail, with intent to defraud the plaintiff 
& ©. but of his juſt debt, is not a matter traverſable, and therefore 
ought not to be anſwered. Sid. 96. pl. 24. Mich. 14 Car. 2. B. R. 
Bentley v. Hore. | 
2. Treſpaſs, &c. for breaking his cloſe called the balk and the 
hade, and cutting and carrying away his graſs. The defendant 
diſclaimed any title in the plaintiff's land; but ſaid, that he had a 
balk and hade next the plaintiff's z and in mowing his own, he 
involuntarily, and by miſtake, mazved ſome graſs growing on the plain- 
L346] F balk and bade, intending only ta mob the graſs on his own balk 
and hade, and carry it away, quz eſt eadem, &c. and that, before 
the writ ſued out, he tendered 28. in ſatisſaction, &c. And upon 
demurrer the plaintiff had judgment, becauſe it appears the fact 
| | was 
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was voluntary; and intentions are not traverſable, nor can they be 

known. 3 Lev. 37. Mich. 33 Car. 2. C. B. Baſely v. Clerkſon. 
3. Intention of an indenture is not traverſable, becauſe the 

Court cannot know it but only by the words in the indenture. 

3 Lev. 167. Trin. 36 Car. 2, Kidder v. Welt. 
4. Intention in ſome caſes is traverſable, as if A. be indebted to 

B. by bond and by ſimple contract, and pays money to B. the intention 

to which debt it ſhall be applied, is traverſable. 1 Salk 196. 

Mich. 5 W. and M. B. R. Grithth v. Harriſon. 


(I) Matter or Thing alleged, or Matter or Thing 
not alleged. 


I, A abſ me hoc ought to be taken to a thing expreſely alleged before, It is a rule 
| and is induced with a former plea, viz. ut prius dicit, where 
3 a man ſhall 
he has ſhewn a croſs matter contrary to the plea of the plaintiff. never tra- 


D. 355. b. pl. 33. Mich. 21 and 22 Eliz. in Sir Fra. Leak's caſe, verſe that 
| i which is not 


alleged in the plaintiff's declaration. Per Holt Ch. Juſtice. Ld, Raym. Rep. 64. Mich. 7 W. 3. in 


caſe of Powers and Cook. 
Where a traverſe is taken of a matter not alleged it is but form. Ld. Raym. Rep. 238, in caſe of 
Lambert v. Cook. ED 


2. A man cannot traverſe di/ei/n i 6 force, and detainer with 
force, where the plaintiff alleges diſſeiſin With force only; the reaſon 
ſeems to be that he thall not traverſe that which is at alleged. 
Br. Traverſe, per, &c. pl. 146. cites S. C. 

3. In treſpaſs upon 5 R. 2. the defendant ſaid that W. was ſeiſed 
and infegſted him, and gave colour to the plaintiff, and the plainti 
faid that M. was ſeijed and infeoffed him, abſque hoc, that he 2 
the defendant before that he infeoffed him, et non allocatur; for he 
traverſes that which ig nat alleged in the bar, by the opinion; by 
which he ſaid that W. infeoffed him, and after diſſeiſed him con- 
trary to his own feœoffment, and infeoffed the defendant, upon 
whom he entered, and was ſeiſed till the treſpaſs; and there it is 
ſaid that a gue e/tate is traverſable if both parties claim by one and 
the ſame man. Br. Traverſe, per, &c. pl. 231. cites 10 E. 4. 6. 

4. Aſſumpſit, the defendant granted to the plaintiff 1000 trees to be 


cut within 3 years, and afterwards they agreed that when the plaintiff 


had cut 800 no more ſhould be cut within the 3 years, and that defend- 
.ant promiſed, after the expiration thereof, in conſideration of forbearance 
till aftex the 3 years, 70 give the plaintiff licence to cut them then, which 
he refuſing, the plaintiff brought this action. 'The defendant 
pleaded, that before the promiſe ſuppoſed to be made, the plaintiff had 
cut daun 1000 trees, abſque hoc, that at the time of the promiſe he 


Had cut down 800 trees only, &c. Upon demurrer it was objected, 


that the traverſe was idle, and the plea had been good without 
any; for his ſaying that he had cut 1000 trees was a full anſwer, 
and would make an iſſue, But per tot. Cur. the traverſe is good; 
for the plaintiff by alleging the cutting 800 trees only, which 


is a matter iſſuable, has given advantage to the defendant to _ 
| verſe, 


in law, that 


II 
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verſe, as he has done; for every matter in fact alleged by the plain- 
tiff may be traverſed, and defendant by way of traverſe may anſwer the 
matter ? alleged in the ſame words as the plaintiff alleged them; 
and then the plaintiff by demurrer upon. the bar has confeſſed the 
cutting 1000 trees which was his full bargain, and ſo no confider- 
ation to ground the aſſumpſit upon. Yelv. 195. Mich. 8 Jac. B. R. 
Tatem and Poulter v. Perient. | 5 

5. The matter alleged by the king in a writ of ne excat regnum 
is not traverſable. Comb. 5 3. in caſe of Merchant Adventurers 


v. Rebow. Arg. cites 3 Init. 179. D. 176. 5 
6. Eſcape, the defendant pleads recaption upon freſh purſuit, The 

plaintiff replies, de injuria /ua propria abſque hoc that he retak, &c. 

pn freſh purſuit, et adhuc detinet. The defendant demurs, and 

ſhews for cauſe, that the plaintiff had traverſed matter not alleged 

in the plea, viz. quod adhuc detinet, which ought not to be; for 

if the defendant has ſuffered J. S. to eſcape a month after the re- 

caption, yet the plaintiff ſhall be barred by the recaption for 

the old eſcape, and ſhall- have a new action 4 the new eſcape : 

quod Holt Ch. Juſt. negavit, for both are but one eſcape. Judg- 

ment for the plaintiff, Mr. Nott. 1 Ld. Raym. Rep. 39. Eaſt. 
| 7 W 3. Meriton v. Briggs. | 
s Mod. 136. 7. But in deb? upon an obligation againſt the defendant as executrix 
Bowyer —4 of J. S. the eee ee that F. S. died inigſtate, and that : 
8 adminiſtration was comnWed to her, and petit fudicium ſi ipſa ad 
1 that the de- billam prædict. reſpondere debzat, &c. Upon this the plaintiff 
FE fendant _ demurred, and inſited that the defendant fhould have traverſed abi- 
: rh rant que hoc, that ſbe intermeddled before adminiſtration committed to her; 
| executrix, or for if ſhe did, ſhe made herſelf liable as a tort executrix; and 
ever 36mi- cited 3 Cro. 506. 810. 102. 3 Leon. 197. Yelv. 115. Brownl. 97. 
niſtered as . . 1 
fach — Holt Ch. J. and Cur. ſuch a traverſe had been ill; for ſuch inter- 
Carth. 363. meddling is nat alleged, and the defendant ought not to tra- 
_ ZW. verſe that which the plaintiff does not allege in his declaration. 
Let and 1 Salk. 298. pl. 9. Trin. 9 Will. 3. B. R. Powers v. Coot. 


per Cur. the | : 
plea is better without ſuch traverſe. Ld. Raym. Rep. 63. Powers v. Cook, accordingly per 


Holt Ch. |, — Salk. 297. pl. 3. Mich. 7 W. 3. in B. R. Fowler v. Cooke, S. P. and ſeems 
to be SC | | | | 
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(K) Names, &c. 


1. IN præcipe quod reddat R. G. came and tendered his law of non- 
ſummons, and at the day came one R. G. ready to have made his 
law, and the demandant lad, that he is fon of the tenant and of the . 
ſame name, and a good averment, and the demandant had judg- n 
ment to recover, for the father ſhall not change his name for the P 
" ſon; but per Herle, if the ſon be tenant and be oufted by this judg- 
ment be have aſ/ize. Br, Traverſe, per, &c. pl. 349. cites 


9 E. 3. 20. | f 

Br. Treſpaſs, 2. If a man brings action, as warden of a priſon, parſon of a E 

church, abbet, or the like, and the action is founded by this name; C 

$. C. cited it is a good plea that he is nat warden or parſon, or is not * | " 
| oY ut | 


| Trav:rſe. TE +347 
but he makes title pro forma, abſque hoc that the plaintiff is war- Arg. Lane, 
den, parſon, or abbot, &c. Br. Traverſe, per, &c. pl. 334. cites 5 
4 E. 4+ 6. Ys. Willa. 


3. A man was outlawed and taken as mainpernor, and ſaid that 
he was dwelling at another vill abſque hoc, that he was ever 
mainpernor, and per Cur. he ſhall not have ſuch traverſe ; but 
may ſay that there were 2 of the name, and the other was mainpernar 
and not he. Br. Traverſe, per, &c. pl. 317. cites 21 E. 4. 71. 

4. In trover and converſion of barley, defendant pleaded that the 
dean, archdeacon, preſident, and chapter of L. 4were ſeiſed of a'parſon- 
age in fee, and by the ſame name leaſed it to him. Plaintiff replied 
that the archdeacon and chapter of L. were ſeiſed in fee, and leaſed it L 348 ] 
to him, abſque hec, that there was any ſuch corporation as dean, arch- 
deacon, preſident, and chapter ; the defendant demurred. The point 
was argued. "Tanfield Ch. B. ſeemed to think the traverſe was 
not good; but Baron Herne ſeemed that it was; but he was once 
of counſel with the plaintiff; and it was moved that the caſe ſhould 
be compounded, Lane, 18. Paſch. 4 Jac. in the Exchequer. 
Richards v. Williams. | | 

5. The defendant was /ued by the name of John, and he pleaded, 
that he was baptized by the name of Benjamin ; and traverſed, that 
ipſe idem Fohannes was ever known by the name of John; and upon 
a general demurrer Holt Ch. J. ſaid, this traverſe is repugnant in 
itſelf, and very immaterial, for it had waived the precedent mat- 
ter of baptiſm, which was well pleaded, and was now become the 
ſubſtance of the plea itſelf, for now the iſſue muſt be by what 
name the defendant was called or known, and not by what name 
he was baptiſed ; whereas he ought to have replied on his name of 
baptiſm and concluded with it without a traverſe; for a man can 
have but one name, therefore it implies a negative in itſelf, with- 
out ſaying he was never known by the name of John, &c. 3 Salk. 
351, 35 2. pl. 1. Hill. 1 Ann, Anon. 


(L) Offices, Preſentments, &c. 


1. FALSE preſentment taken before juſtices in a fareſt was tra- Br. Foreſt, 
: 0 . . . pl. Jo Cites 
verſed in B. R. and ſcire facias thereupon againſt the party 57. 


who made the claim before the juſtices of the foreſt. Br. Scire But preſent- 
Facias, pl. 105. cites 21 E. 3. 48. ui 4 
f 5 . WjFICES © 

the foreſt in ſewanim:te by foreſters, verderors, regarders, and agiſters is not traverſable before juſtices 
in eyre, Br, Preſentments in Courts, pl. 4. cites 45 E. 3. 7. Br. De fon Tort. pl. 7. cites S. C. 

Preſentment before a iexward of a foreſt and verde rort, or in à leet is not traverſable, per Thorpe, if 
it does not touch franktenem: nt or inheritance, and then he ought to make title, and not to traverſe it ge- 
nerally, And ſo it ſeems always that he who will traverſe againſt the king ſhall make title, Br. Aſiſc, 
Pl. 459 cites 50 E. 3. and Fitzh. Allile, 442. 

* Ice 


2. If a man flies fer felony which is found before the coroner, this Br. Traverſe 


ſhall not be traverſed ; for this is an ancient law of the coroner ; 1 = 5 


contra to ſay that he was ot felo de ſe, this may be traverſed, Br. S. &. 
Corone, pl. 150. cites 8 E. 4. 4. | The coro- 


ner's inqul- 


ation finds a mn fe'o de fe. The queſtion was, whether or no this was traverſible? And the Court 


inclined 
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348 Traverſe. 


inclined that it was; for (per Hale) the reoſon why an inauifition, that finds a fugam feeit, ie not tra. f 
verſable is, becauſe all the parties that were preſent at the death of the party are bound to attend the 
coroner's inqueſt, and their not appearing there is a flying in law, and cannot be contradifted ; but 


that reaſon does not hold in fels de ſc. Freem. Rep. 419. pl. 556. Mich. 1675. Anon. 2 Lev. 1 
352. Mich. 27 Car. 2. B. R. The King v. Aldenham, ſuch traverſe was granted by Hale, Twiſden, 
and Wild, Glens Rainsford ; but it was ſaid that a fugam fecit found before the coroner is not tra- 
veriable. | KEE { 
; 
3. The ſlatute which gives traverſe is only of wward, and of fine Yor 0 
alienation, which are only chattles, and of thoſe there was no tra- 
verſe at common law; but / franktenement, traverſe was at common 
law. Br. Petition, pl. 15. cites 9 Ed. 4. 51. | t 
ke That 4. Note, it was touched that traverſe u thing real was not at t 
bre b common law, but petition or monſtrans de droit. Contra of chat- 1 
Katutesof tle. Br. Petition, pl. 30. cites 13 E. 4. 8. t 
34 LE. Jo 2 
Kat. 1. cap. 14. ] and 36 E. 3. [Stat. 1. cap. 13.] 
[ 349] 5. The attorney of the king, when a man traverſes an oſſice, 6 
may maintain the office, or traverſe the title of the plaintiff though 9 
the plaintiff after his title traverſed the office. Br. Traverſe, per, &c. J 
pl. 246. cites 13 E. 4. 7. | i | 
Br. Preſent- 6. Preſentments of nuſance, or in lecte, Ec. ⁊ubich touch the per- U. 
— rag 4 fon, and do not touch any franktenement, ſhall not be traverſed * 
x5. cites Br. Traverſe, per, &c. pl. 183. cites 5 H. 7. 3. | 8 
4 8. C.— | | tl 
9 But if they touch frankterement, there a traverſe lies. Br. Traverſe, per, &c. pl. 193. cites 5 H. 7. 3. th 
4 Ard in caſes where precrſs ſpall be made, there lies a traverſe thereof ; which Brooke ſays ſcems to be | [\ 
4 good reaſon ; for it i in vain to make proceſs, if the party ſhall not have anſwer when he comes. Br. i 
4 Traverſe, per, &c. pl. 183. cites 5 f. 7. 3.— Br. Preſentment in Courts, pl. 15. cites S. C. { | 770 
4 It was faid by Hale Ch. J. that if there be a preſentment in a leet for @ perſonal miſdemeanor, or in fo 
1 2 ſcwanimote concerning vert or veniſon, if it paſs that day it is a conviction, and concluſive ; but i, it 
. be for a nuſance, or any matter that concerns frerbold, the party may come afterwards and traverſe, uy 
# Freem. Rep. 330. pl. 422. Trin. 1673. Anon. . £711 
A Per Wild: The preſentment in leet is not traverſable, unleſs the ſame day, becauſe every reſiant is Py 
y preſumed preſent. Twiſden J. contra; where freehold ii in gueſtion, prefentment may be traverſed at any b 
1 time ; and ſo where remedy is given in lect by fatute. 3 Keb. 646. pl. 62. Paſch. 28 Car. 2. B. R. J 
Elkot v. Bluck.—Sce the note to pl. 1, to 
42 
I 7. An effice is found, that A. died ſciſed of the manner of B. and M 
z held the ſame in capite by kmght ſervice, his heir within ages this 719) 
office is traver/ed that A. inferffed him, who traverſes, in fee, and dit 
traverſes the dying ſciſed: whereupon the king takes iſſue, and hang- HI. 
ing the traverſe it is found by anther office, that the ſaid feoffment 12 


dar by colluſion, and after the iſue was found againſt the king : 
whereupon by the rule of the Conrt, the party had judgment, 
and an amoveas manum; for the office, found depending the traverſe 
ſhall not grieve the party, for ſo he might be infinitely vexed ; but 
in a ſci. fa. by the ling upon the latter office, he ſball anſwer, &c. 
(An excellent caſe for the benefit and ſpeed of them that are 
given to traverſe.) 2 Inſt. 693. cites 11 H. 4. f. 8. 13 H. 4. 
tit. Traverſe, 16. and 13 H. 4. tit. Livery, 21. 13 H. 4. 6, 7. 
tit. Traverſe. * | 

8. It was found by ice, that A. died ſeiſed of eflate tail, which 
deſcended to B. his fon and heir. This office was traverſed, abſque 
hoe that he died ſeiſed of eftate rail; and found for the king in B. R. 


It was moved in arreſt of judgment, that the dying ſciſed of _ 
ta 
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Traverſe. 


tail is not traverſable, but the gift according to 15 E. 4. 2. 
14 H. 7. 22. 15 H. 6. by which it was an ill iſſue; and this is 
not aided by the ſtatute of jeofails, it being in caſe of the king, 
and not between party and party. But it was refolved per tot. 
Cur. that the traverſe here is good; for it is the office intitles the 
king to the wardſhip, and not the gift; and the effect of the 
ollice ought to be traverſed, becauſe it is not the right of the 
party that gives wardthip to the king, but his dying in poſſeſſion; 
for were it not for the ſtatute 32 H. 8. which gives to the king 
the 3d part after alienation, there ought to be a dying ſeiſed of 
the tenant to intitle the king to the ward; but in an afion which 
queſtions the right of the tail, as formedon, there the gift only is 
traverſable. And judgment for the king. Palm. 330. Hill. 
20 Jac. B. R. Young's cafe. 

9. It was found by office, that A. was ſeiſed of Bl. Acre in M. 
end Wh. Acre in N. held in focage ; and alſo of a piece of ground in- 
cloſed out of the manor of O. and that A. had 5 daughters, and that 

S. married one of ther, and found the deſcent of the lands, & c. 

. S. traverſed the office in 3 points. 1ſt, He pleaded demiſe 
[ deviſe] to him by A. abſque hoc that the lands d:/cended. Several 
exceptions were taken to it. 1ſt, Becauſe the heir ſhall not be re- 
ceived to traverſe his own title found for him ; and cites + 27 Aff; 1. 
that the heir may traverſe the tenure, but not his title; and that 
this is often put for a rule in Staund. Prerog. and Dyer, 366. 
{Vernon's caſe] accordingly. 2dly, That the traverſe is repug- 
nant, becauſe he did not plead entry after the demiſe | deviſe] and 
fo it deſcends ; and that therefore he ſhould have pleaded the de- 
miſe [deviſe] *without taking traverſe. 3dly, 'That as zo the lands 
incloſed, it is not good to ſay abſque hoc, that they deſcended, wwith- 
cut making title to himſelf, Athly, That a the coheirs ought to join 
by the common law, and the ſtatutes which give traverſe, give it 
to all that are grieved, and they ought to join; and cites 
42 Aff, 23. of jointenants. Sthly, That the wenire fac. was from 
AH. N. and the manor of O. whereas it ought not to be from the ma- 
nor of O. becauſe the parcel of ground is ſevered from it by the 
diſſeiſin. But it was reſolved by Lea Ch. J. and Doderidge and 
Haughton J. for the plaintiff as to all, and they faid, iſt, that the 
venire is good ; for the poſſeſhon only is ſevered from the manor, 
but this parcel is not ſevered in right by the diſſeiſin, nor is the 
ſituation altered thereby. 2dly, That 5 de/cent may be traverſed, 
and cited 5 Eliz. D. 221. that this prevents remitter ; and ſo 
49 E. 3. Coocn's caſe of eſcheat. 3dly, That he may traverſe 
the .deſcent in this caſe, || without making title, and that for the 
miſchief which otherwiſe might happen; for the office here 
found a ſeiſin of the focage land, and of parcel held in capite, 
whereas in truth he did not die feiſed of this parcel; fo that if 
the diſſeiſee [deviſee] cannot traverſe it, his deviſe ſhall be de- 
ſtroyed for 2 parts; and therefore he ſhall not be conſtrained to 
make title. 4qthly, The coherrs need not all join in the traverſe, it 
being to their diſadvantage, and J. S. claims as purchaſor to their 
diſinheritance. But had he claimed as heir, all ſhould join, 5 
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is joined cauſe they claim by the ſame title. Palm, 372. Trin. 21 Jac. 


—— B. R. Sumner's caſe. : 
e venue 


ought to come de mane: io, fince it cannot be from any other place, to try this part of the iſſue. 

Godb. 410. pl. 489. SuMMERS's CASE, S. C. and by Doderidge J. regularly you ſhall not 
traverſe the diſcent, but the dying ſeiied. But in this caſe it ought to be of neceſſity, viz in caſe of 
2 deviſe the traverie muſt be of the difcent ; for hee they cannot traverſe the dying ſeiſed, for if they 
traverſe the dying ſeiſed, then they overthrow their own title, viz. the deviſe. But here in caſe of a 
will, the party ſhall traverſe the diſcent; for he cannot ſay, that it is true that the lands did deſcend, 
and that he deviſed it, &c. The heir cannot traverſe that which entitles him by deſcent ; but here hig 
titie is by the deviſe, and not as heir. 

Though the rule is generaliy true, yet here it does not ho!d by reaſon of the miſchief ; for the caſe 
is not that the father died ſeiſed of ſccage lands, and deviſed them to J. S. or to his eideſt daughter, 
baving 5 daughters, and died; but the office finds that A. was ſeiſed of this and other lands in capite, 
when in truth he did not die ſeiſed. 2 Roll. Rep, 351, 352. 


Het.71.S.C. 10. Quare impedit ; the plaintiff hewed that A. was ſeiſed in fre 


= * >» of the advowſon, as in groſs, and preſented M. and died ſciſed, which 
Bisnor or deſcended to B. the plainiff's huſband, who g Mar. 8 Jac. by a deed 
Err, but granted it to D. and E. in fee to the uſe of the plaintiff for her join- 
8g aperture, and after of himſelf in tail, and died ſeiſed, and that the church 
—Hutt. 96. became void by the death of M. and fo the ought to preſent. The 
S. C. 28. defendant ſaid he was parſon imparſcnee of the preſentation of the king, 
judged that g 2 : 0 

The ttle of and ſhewed, that the plaintiff s huſband died ſeiſed in fee, as of an 
the plaintiff adus tuſon in gro/s, and of the maner of P. his ſon and heir within age, 


84 helden of the king by knights ſervice in capite, and that an office found | 


"> the tenure and deſcent ; whereupon the king was ſeiſed, and preſented 


33 quifition. It was holden by the Court in this cate, that inaſmuch 
that the as 2 titles are compriſed in the bar for the king, viz. the dying ſei- 


. within age, and the tenure by knight's ſervice, whereby 
preſentation, the wardſhip 1s veſted in the king, and a title to preſent without 
though no office; therefore in the replication they both ought to be anſwered, 


> ne Log % and it was not ſufhcient to traverſe the inquiſition, but the plain- 
, 


the denial of tiff ought to have anſwered to the tenure, and to the deſcent al- 
the office leged of the manor, if the defendant had relied upon them; 


z ans but becauſe the defendant did not rely upon them, but made 
the defend. them inducements to the traverſe of the grant, which is the 
ant had plaintiff's title, that title ought to be maintained, and not to tra- 
1571 verſe the inducements to that traverſe; and there fore adjudged 
[35 for the defendant. Cro. C. 104. pl. 6. Hill. 3 Car. in C. B. The 


Lady Chicheſley v. Thompſon and the Biſhop of Ely. 


[(M) Of the Place. Neceſſary. In what Caſes, 


S. in treſ= 1. APPEAL of mayhem in the ward de Cheap, the defendant 
A nf ſaid that the ſaid day and year the plaintiff aſſaulted him in 

© inde; Cornbill ward, and the ill which he had was dc ſon aſſault de- 
Fee ſeems meſne, and in defence of the defendant; and a good plea a1th- 
2 local. ut traverſing the mayhem in the other ward, by award; for the 
| treſpaſs is the effect, and not the place. Br. Traverſe, per, &c- 
pl. 173. cites 41 Afl. 21. 


2. In 


Hes mn w® _- %«a 


w— 9 0 


Eraverſe, 351 


2. In dower it was ſaid, that in præcipe quod reddat in D. it is 
no plea that the land is in S. if he does notitraverſe abſque hoc that 
it is in D. for it is alleged in the writ, and that which is con- 
trary to the wwrit ought to be traverſed. Br. "Traverſe, per, & c. 
pl. 124. cites 9 E. 4. 16. * 

3. Replevin of taking in Mhite-acre ina D. Pigot ſaid that VHile- 
acre is in S. and made avowry for damage-feaſant to have return. 
Per Cur. you fhall ſay ab/que hoc that W. is in D. and fo he did; 


quod nota. Br. Fraverſe, per, &c. pl. 308. cites 20 E. 4. 2. 


4. In debt upon a bond made at B. it is a good plea that it vas. Ard in ac- 
made at S. without ſaying ablque hoc that it was made at B. Br, t = 
'Traverſe, per, &c. pl. 279. Cites 22 E. 4. 39. ; one county, 

> | the defend - 
ant may ſay at be abt retained in auo'/ber county, without traverſing the firſt county, Br. Traverſe, 


per, &c. pl. 279. Cites 22 E. 4. 39. 


5. There is a diverſity between treſpaſt and replevin; for in re- 
plevin the place is traverſable; for where he declares in one place, 
and the defendant avows in another place, there he ought to tra- 
verſe the taking in the place in the declaration. Contrary in treſ- 
paſs; per Brian and Starkey. Br. Treſpaſs, pl. 369. cites 
22 E. 4. 50. 

6. In replevin of goods taken in the pariſh of St. M. the defendant 
avowed the taking in the parith of St. P. and therefore was held 
ill, becauſe he ought to have traverſed the taking in the place al- 
jeged in the count. 2 Lutw. 1147. Mich. 2 Jac. 2. Petree v. 
Duke. | 


(N) Of the Place. Good; in what Caſes. 
1. bay debt, the plainti counted that the defendant retained him at 


B. in the county of K. to ſerve him in the war in France, 
where B. was in {rance, and yet good; for the place is not tra- 
verſable. Br. Count, pl. 94. cites 48 E. 3. 2, 3. 

2. In debt upon @ duty due by the king, aſſigned to him by tally de- But contra, 
livered, he counted, that he ſuch a day, place, and county, fhewed to where bejuſ- 
the cuſlomer the tally, at which time he had enough to pay, and would 3 — 
not. To which the defendant ſald, that ſuch a day in April he fhewed ard travaſes 


to him the tally, at which time he had nothing, nor ever after ; abſ- * _ 

que hoc, that he ſhewed the tally before this day, and well. Br. gen county 

Traverſe, per, &c. pl. 18. cites 27 H. 6. g. bs ls 
: toe ½ue. 


Therefore there the place and county ſhall be ſhewn in the bar in this caſe; but in the other caſe he 
need not to thew the place nor county in the bar, and then it ſhall be intended to be where the plain- 
tiff bas connted by bis count; per Cur, quod miror. Br. Traverſe, per, &c. pl. 18. cites 27 H. 6. 9. 
— 8. P. Heath's Max. 108. cap. 5. cites 27 H. 6. 1. 43 E. 3. 29. 7 H. 6. 35+ 9 Hf. 6. 50. 71. 


21 H. 6. 3, 9. 
| TS 13521 
3. Nuſance, that he levied a mill in D. in the county of K. to the Contra of 
nuſance of his frank-tenement in the ſame vill. The defendant ſaid, —_— p 
that he and all his anceſtors, & c. have been ſeiſed a mill in D. in away, which 
the county of E. and the mill fell by tempeſt, and he re-edified it, as may be con- 
lawfully he might; abſque hoc, that he is guilty of any nuſance in CE” 
Vol. XX. D d D. ia 


r — 
. Is en 
- At 


— — — Q—Ä—äi m —— rn Ae 
— * - bing * — — 


FF 
5 . — — 
— — ah 
% + 


— 
* 


- 
4 ft as — — a — OOTY — 
— —— „F 
» 2 — * . * S 
bY — — — x 
* 9 


Foe 


2  - Traverſe. 


rory, there D. in the county of K. and did not traverſe all the county. And yet 


a * well, per tot. Cur. becauſe the thing is cal, and annexed to the 


county. Br. frark-tenement,' Br. Traverſe per, &c. pl. 252. cites 18 E. 4. 1. 
Ibid, — | | 
And accordingly in treſpaſs for damage feaſant ; the ſame year, fol. 11. ibid, 


— 0 | 4. In replevin of taking at W. in the county of O. in a place called 
5 — i - P. the plaintiff ſaid, that the taking was in P. in the vill F O. Abſ- 
S. C. and que hoc, that he took them in N. Kceble ſaid, the traverſe is not 
235, that good) for it extends to the vill, and not to the place. But by 
. the opinion of the Court, the traverſe is as well to the will as to the 
place ef the place but a man cannot. plead miſnoſmer of the place, but he may 
0. well traverſe the place. Br. Traverſe, per, &c. pl. 386. cites 
TE. 2608 7: To | 
Heath's 5. Action for making falſe claths in Bartholemenv-fair againſt the 
— ph -* Hatute. The other ſaid, that he made them well and truly at D. in 
8. ©. the county of F. Abſque hoc, that he made them in Bartholomeav- 
feir in L. prout, &c. and a good plea. Br. Traverſe, per, &c. 
pl. 368. cites 34 H. 8. | 
4 Le. 4. pfl. 6. Trover, &c. for goods in Ipſwich. The defendant pleaded, that 
es _ the goods came to his hands at Dunwich in the ſame county ; and that 
Cs, the plaintiff gave him the goods, which came to his hands at Dunwich ; 
2 * much ah/que hoc, that he was guilty of any trover, &c. at Ipſwich. And 
e rag by the opinion of the Court the pleading is good, by reaſon of 
county is not traverſable at this day. Godb. 137. pl. 163. Mich. 
27 & 28 Eliz. B. R. Strangden v. Barnell. | 
7. If a man juſtifies in a place in Suffolk, abſaue hor, that he is 
guilty out of the county of Suffolk, this is not a good traverſe. Roll's 
Rep. 265. pl. 37. Mich. 13 Jac. B. R. in caſe of EVELEX v. SLOLEY, 
it was ſaid by Hele to have been adjudged in the Exchequer the 
ſame term, between Taylor and Downe. 
Au in ro- 8. When a juſtification is local, as where a man juſtifies by war- 
© &c- of rant of a juſtice of peace, or ſuch particular matter, the place 
hogſheads of Where, &c. may be traverſed ; but where the matter is /ranſitory, 


eyder in and not local, it is otherwiſe. 3 Bulſt. 209. Trin. 14 Jac. Phil- 


_ 3 lips v. Weeks. 1 
; s bailment of them unto him, to re- deliver to another in the county of Oxon, to ſpend in his 

ſe ; the which accordingly he had done, and takes a traverſe, abſque hoc, that he converted the ſame 
at London, aut alibi extra com. Oxon. Upon this plea the plaintiff demurred in law. Dodderidge J. 
faid, the plea here, in effect, is no more than non culp. the general iſſue, and ſo not good. The Couit 
agreed with him herein; and therefore, by the tule of the Court, judgment was given for the plaintiff, 
3 Bulſt. 209. Phillips v. Weeks. S. C. Roll. Rep. 395 pl. 19. accordingly. And ibid. 
396. pl. 20. incaſe of Bus u v. Lux ZV OGS, S. P. adjudged. | 

Fo where an action againſt a carrier was brought in London for goods delivered in Yorkſhire, to re- 
deliver at London, the defendant pleaded a robbery at Lincoln, abſque hoc, that he loſt them at London, 
The Court heid the traverſe il}, becauſe the juſtification was not local; though Scroggs J. was of a con- 
trary opinion. And judgment was given for the plaintiff, 2 Mod, 270. Mich, 29 Car, 2. C. B. 
Barker *. Warren. 


the ſpecial juſtification, But where the ju/{ification is general, the 


hy 2 — — 


Traverſe. 


(O) Things duubtful to the Furort, 


i; V HERE preſcription of willeinage is alleged in the plaintiff, 

” and in his blood, the plaintiif muy ſay, that his father 

2025 H, and a good plea without traverſe, becauſe the mat- 

ter 15 doubtful to the jurors; and yet bath are in the affirmative. 
Br. Traverſe, per, &c. pl. 185. cites 5 H. 7. 11, 12. 

2. Aud in raviſhment ef ward, if the defendant ſays that he holds 
in focoge, ch not in chivalry, and he as prochein amy took the infant, 
this is not a good plea; for che jurors do not know what is ſocage, 
nor what is ſervice in chivalry z and therefore he hal ſay, that 
he holds by fealty and ſuch rent, or the like, &c. which is ſocage, 
and traverſe the chivalry; quod nota. Br. Traverſe, per, &c. 
pl. 185. cites 5 H. 7. 11, 12. 


(P) Traverſable. IV bat other Things, in general. 


1. N7 OTE, that it was put in iſſue in zre/þa/s brought by the 
maſter of Saint I. if he was maſter, or the plaintiff ; quod 

nota, that this traverſable. Br. Traverſe, per, &c. pl. 39. cites 
43 E. 3. 29. 

2. Theſe worde in a writ, maſter, moſt reverend, nephezv, doctor, 
or the like, are not traverſable. Contrary of knight, tay/or, car- 
» penter, &c. Br. Traverſe, per, &c. pl. 32. cites 35 H. 6. 55. 

3. That which is a/leged in protęſtation, and not by matter in fact, 
is not traverſable. Br. Traverſe, per, &. pl 162. cites 39 H. 6. 5. 

4. Matters in Y ow ought to be confeſſed, and avoided by tra- Traverſe 
verſe. Br. Brief, pl. 339. cites 1 E. 4. 9. of 


fact. Pl. C. 231. Willion v. Barkley. — Every matter in {4 all:ged by the plaintiff may be tra- 
. verſed by the defendant ; per tot. Cur. Yelv. 195. Mich. 8 Jac, B. R. incaſe of Tatem and Poul- 
ter v. Perient. 


5. The diſtreſ in the ne injuſte vexes is not traverſable. Br. 


Petition, pl. 26. cites 5 E. 4. 118. 

6. Arreſling of a man fer ſuſpicion is good cauſe, and the ſaſpi- Br.Treſpaſo, 
cion is traverſable; quod nota; and it ſeems to be law. Br. Pe- ems. 
remptory, pl. 39. cites 4 H. 7. 2. . 

7. Every thing which is material is traverſable. Br. Traverſe, The tra- 


a verſe muft 
per, &c. pl. 238. „ 


the material matter of the plea enly. This was laid down as a rule. Arg. Lat. 12. in caſe of Conſtable 
v. Clobery, and cites 15 E. 4. 2. 19 Hf. 8. 7. 32 H. 6. 16. 2 H. 5. 2. 3 H. 6. 33. 7 Rep. 
Ughtred's Cale. Icy, 75. S. C. 


8. Surmiſes never ſhall be traverſed. Pl. C. 76. a. Arg. in caſe Ar if writ 
of Wimbiſh V. Ld. Willoughby, | comes to re- 


ceive a feme 


in the reverſion, upon default of the tenant for life, by attorney, becauſe the is groſsly enſeint, this ſur- 


miſe is not traverſable though it be falſe. Quod fuit conceſſum Pl. C. 76. a. o the turmiſe of da- 
mages in a curia claudenda is not traverſable. Br. Petition, pl. 26. cites 5 E. 4. 119. So of a 
* recital that the defendant has made an attorney, becauſe he is fick, the being ſick is not traverſable, 
&c. F. N. B. 25. (D). — But where ſuggeſtions are in caſe of the ſpiritual court or admiralty, they 
we traverſable. L. P. R. tit. N See pl. 29» 


da 9. Screns 


ſhall be only 


. — Traverſe, 


ad a 9. Sciens, as the knowing of a deed to be forged, or of a dog 
Ac. . being accuſtomed to bite theep, is not traverſable, but muſt be 
cites 28H, proved in * evidence upon the general iflue for ſciens, &c. is not 
0. 7. a direct allegation. 4 Rep. 18. b. pl. 14. 32 & 33 Eliz. Gerard 
v. Dickenſon. | 
10. Condition precedent is traverſable. Nov, 75. in cafe of Con- 
ſtable v. Cloberry, cites 48 E. 3. 34. 9 E. 4. 3. b. 3 Hl. 6. 33. 

S. P. PLC. 11. Matter in law ſhall never be traverſed; per Cur. Yelv. 200. 
hd F. Hill. 8 Jac. B. R. in caſe of Kenicot v. Bogan. 
ia cal of Willion v. Berkley. | 


12. The point of the ſuggeſtion in a probitition, is always tra- 
verſable. 

13. As in a prohibition againſt churchwardens, the plaintiff de- 
clared that his lands were charged with the payment of 15ths and 5. 

, yearly to the poor, and that the ſurplus of the profits were for his own 
uſe, the defendant maintained his libel, and averred that the ſur- 
plus of the prefits were to go to repair the church, and the reſidue to 
charitable uſes abſque hoc, that the ſurplus, Sc. was for the uſe of 
the plaintiff; and upon demurrer it was objected that the traverſe 
was ill, becauſe that which was traverſed was only an inducement 
to the plea, and inducements muſt not be traverſed. Fleming 
and Williams agreed that the traverſe was good becauſe it is the 
ſole negative and the point of the libel, and no other iſſue could 
be taken; and per tot. Cur. judgment againſt the plaintiff. 
2 Bulſt. 20. Mich. 10 Jac. Auſtin v. Clifton. 

14. An averment is in any [ſome] caſe traverſable and iſſuable; 
for Cas] if an exccutor pleads that he has no goods, nor ever had, 
whereas he ſhould have pleaded plene adminiſtravit, and ſo nothing 
in his hands; per Doderidge J. and Manr. the ſecondary aſhrmed 
it with other caſes. Brownl. 225. Paſch. 11 Jac. in caſe of Miles 
v. Jones. | 

15. Circumſtances are not traverſable. 

16. As, where it was made to the date of a bond, it was not ma- 
terial; for a deed bearing an impoſſible date is good enough; 
per Crew Ch. J. Lat. 61. Paſch. 1 Car. in caſe of the Biſhop of 
Norwich v. Cornwallis. 

Ney, 75. 17. Ss where in covenant the plaintiff declared on indenture of 
4 oi *, Covenant, that a ſhip ſhould fail with the next fair wind ; and that 
Pad hg = the merchant ſhould pay fo much for freight, the defendant traverſed 
age is the abſ/que hoc, that the ſbip did fail with the next fair wind. And upon 
os gung * demurrer Crew Ch. J. Doderidge and Jones J. held the traverſc 
nant, and ill; for Crew ſaid a circumſtance cannot be traverſed, and wind is 
not the go- alterable. Poph. 161. Paſch. 2 Car. B. R. Conſtable v. 
ing with the Clobery. 


next wind, 
which is uncertain every hour, 


and ic traverſe beid ill. 


S. C. Palm. 397. held accordingly. ——Lat. 12. and 49. S. C. 
5. C. cited Arg. Hard. 69. in caſe of the Protector v. Holt. | 


18. But when the party will allege the circumflances and need not, 
there this is traverſable; quod nota. Br. Traverſe, per, &c. pl. 179- 
cites 4 H. 7. 9. 


19. A 
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19. A falſe return to a writ of reſtitution is not traverſable; The Court 
denied a 


but the plaintiff is put to his action on the caſe. Per Doderidge J. Rei i re- 
Lat. 124. Paſch. 2 Car. in Audley's caſe. | rn de be 


travertabie, 


as in caſes of devaſtavit r-turned upon a fieri facias, the party cannot traverſe, but is put to his action 
ſur caſe, which is the way the jaw a lows to remedy the party upon a falſe return. Skin, 76. Mich. 
34 Car. 2. B. R. in the Lord Grey's caſe. ä 


20. A man ſhall never traverſe a. matter alleged our of time ; LA. Raym. 


agreed per Cur. 2 Salk. 628. pl. 2. Mich. 10 W. 3. B. R. Pullen C. 2 8 b. 
v. Benſon. As where in 
deot on bund 


the plaintiff expreſ<ly avers that the d fendant was of full age when he delivered the bond, yet the de- 
fendant may pl-ad infancy and ſhall not traverſe that he was of full age, and that for his reaſon, becauſe 


it was alleged cut of time. Per Holt Ch. J. 


21. Matter immaterially alleged is not traverſable; agreed per [ 355 
Cur. 2 Salk. 628. pl. 2. Mich. 10 W. 3. B. R. in caſe of Pullen 
v. Benſon. | 
22. A record may be pleaded by way of inducement, which is See pl. 
not traverſable, and thereto nul tiel record is no plea. So if 
record of an inferior court be pleaded, it is not traverſable, becauſe 
not a good plea ; per Holt. 12 Mod. 351. Paſch. 12 W. 3. B. R. 
in caſe of Creamer v. Wickett. 
23. There is a diverſity between a fine and an amerciament; 
if a fine be impoſed it is not traverſable, but amerciament is. 12 
Mod. 391. Paſch. 12 W. 3. B. R. in cafe of Dr. Grenville v. Col- 
lege of Phyſicians. 
24. Where H. acts as a judge, his act is not traverſable; other- 
wiſe of a conſtable or officer committing for the peace. 1 Salk. 
397. Trin. 12 W. 3. B. R. Groenvelt v. Burwell. 
25. Fraud is traverſable. See 12 Mod. 528. Trin. 13 W. 3. The keep. 


B. R. Parker v. Atfield.-See Lat. 111. Beaumont's caſe. 18 as 
Its on 


foot by fraud muſt be traverſed, and whether they are paid or not, is but evidence. Keb. 762. pl. 72. 
Trin. 16 Car. 2. Woodley v. Hay don. : 


26. A man's being the king's creditor in a quo minus is traverſa- 
ble, if the party comes in que time to do it; per Holt Ch, J. 
12 Mod. 535. Trin. 13 W. 3. B. R. Wilbraham v. Lownds. 
27. Whatever is neceſſarily undenſlood, intended, and implied in a 6 Mod. 158. 


plea, may as well be traverſed as what is exprefled. 2 Salk. 629. a =, _ 
pl. 6. Paſch. 3 Ann. in caſe of Gilbert v. Parker. S. P. and C. 
e cited rg. 


10 Mod. 302. in caſe of Muſton v. Vate man. 


28. Matters of record are not traverſable. 2 Salk. 521. pl. 22. 2 Ld. Raym. 

Paſch. 4 Ann. B. R. Fanſhaw v. Morriſon, © Io ag 
C. Kp. 

As in debt, the plaintiff declared on a judgment obtair ed iſt May, &c. befyre the mayor and 
bail: of Neravich, at a court then held there 2ccording to the cuſtom, &c. the deſendan plead:d that 
the court there held according to the cuſtom, is be/d before the mayer; and tram that the plaintiff ob- 
taincd a judgment at the court held 1ſt May Lefore the mayor and bailiffs; and upon a demurrer it was 
-  objeRted that the piea was ill, becauſe the defendant had traverſed matter of record, which is not to be 
tried by a jury; and this was adjudged ill upon a demurrer, but it had been otherwiſe after a verdict 


Lev. 193. Mich. 18 Car. 2. B. R. Dring v. Reſpals. 


29. What is ſet forth only by away of recital, may be traverſed ; 


for the pleas of non afſumpſit and non eff factum are both of them 
| ä pleas 


* * e —— — 
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pleas which traverſe matters in thoſe reſpective actions that are 
pleaded by way of recital ; per Parker Ch. J. 10 Mod. 191. 
Mich. 12 Ann. B. R. Seſtern v. Cibber. 


(Q) U@ what Cafes. Abatement, Entry, or Gift in 
Tail. 


I. IN e, the tenant pleaded bar that his father was ſeiſed in fee, 

and by proteſiation died ſciſed, and he entered as heir, and 

gave colour ; and the plaintiff faid that F. N. was ſeiſed in fer, and 
enfeoffed him, by <vhich he was ſeiſed till by the defendant diſſeiſed; 

to which the tenant ſaid that his father was ſeiſed, and by proteſta- 

tian died ſeiſed, and after J. N. abated and inferffed the /!rintiff, pen 

<vhom the tenant as ſon and heir entered, and was ſeiſed, tui y the 
plaintiff diſſeiſed, upon whom / . entered, upon whom the tenant re- 
entered ; and the plaintiff ſaid that the father of the tenant injeof;ed the 

; aid J. N. who infeoffed the plaintiff as above, &c. abſne hoc that J. 
f 356 ] N. entered after the death of the father of the tenant ; and the tenant 
ſaid that he entered as above, &c. and io to iſſue, and ound for the 
plaintiff. And per Forteſcu, the iſſue is jcofail ; for the traverſe is 

to no purpoſe, the reaſon ſeems to be inaſmuch as lie ought to have 
traverſed the abatement, and not the entry; quære for adjornatur. 

Br. Repleader, pl. 25. cites 37 H. 6. 5. | 


Br. Plead- 2. Entry; the tenant intitled himſelf by gift in tail made by T. 13 


_ e his ancefior, & c. the demandant made title, becauſe W. was ſciscd ond 

Heath's gave in tail ti the father and mother of the demandant ; the father died, 

Max. 13. the mother /urvived him, and died ſeiſed, and the fail 7. avatrd 

e OE and gave in tail to the anceftor of the tenant upon whom the domandant 

© * re-entered, there, per Prifot clearly, the tevam may maintain his 
bar, and traverſe the abatement, and ſhali not be compelled to 
traverſe the gift in tail to the anceſtor of the demandant. Br, 
Traverſe, per, &c. pl. 159. cites 38 H. 6. 18. 


(R) Abatememt, or dying ſeiſed, fc. 


1. 1 treſpaſs the abatement 7s nat material, nor to the purpoſe; 
but where he who pleads it iulitles himſelf by him who dic 
ſeiſed, there it is material and anſwerable for the nig part, and 
otherwiſe not; per Cur. Br. 'Traverſc, per, &c. pl. 163. citcs 
39 H. 6. 26, 27. | | 


| But other- 2. Treſpaſs upon 5 R. 2. the defendant pleaded ferment of J. N. 


wiſe it is in and gave colour to the plaintiff; and the plaintiff ſaid that L was 
mortden- ſeiſed, and died ſeiſed, and after F. N. abated and infeoffed the deſend- 
cer, ayel, ant, and [ that) one H. as couſin and heir of L. and ſliewed how, en- 
bee ttered and inferffed the plaintiff, who was ſeiſed quouſque, & c. Cateſby 
b be fſaid, before that L. any thing had, S. as ſeiſed, and infe:ffed L. and 
ebe. J. and after L. died, and F. ſurvived, and was ſole ſeiſed, and in- 
ee, Hafid the defendant as above, abſque hoc that J. abated ; and the 

| Ny | * 


* 
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| traverſe of the abatement was not held good; for it is, confeſſed in ;. for 


a IF . . there it is 
and avoided, by which the party relinquiſhed the traverſe, and ſufficient to 


held him to the reſt; but per Markham, Yelverton, and all of 4g jein: 
the Common Pleas, he ought to traverſe the ſole dying ſeiſed of L. tenancy aud 
Der 


for it ſhall be intended that L. died ſole ſeiſed by all tuch plead- „. 


ings as above. Br. Traverſe, per, &c. pl. 205. cites I E. 4. 9. v the 

dying /eijed ; 
per Markham Ch. J. the cauſe ſcems to be, becauſe 4vrit is only ſuppoſal, and ſo the count or declara- 
tion ought to be according io it; /t where it is alleged in a plea , bar, title, replication, or «ther piead- 
ing, there it ought to be traverſed ; note the diverficy ; by which he traverſe the ſole dying ſeiſed; quod 
nota» Br. Traverle, per, &c. pl. 205. cites 1 E. 4. 9. 


3. Entry in nature of aſſiſe, the fenant ſaid that E. was ſeiſed Heath's 
in fee, and infesffed him, and gave colour to the plaintiff; the plain- 3 _=_ 
tiff ſaid that before E. any thing had, T. was ſeiſed in fee, and gave 8. 0 
to F. and K. his jeme in tail, who died ſeiſed, and had iſue C. and 
the ſaid E. abated and infesffed the tenant, and the iſſue entered and 
infeoffed the demandant, who was ſeiſed till by the tenant diſſeiſed; 
the tenant maintained his bar that E. was ſeiſed, &c. and infe:ffed 
the tenant, abſque hoc that E. abated after the death of F. and K. 
prout, &c and the rejoinder was challenged, becaule he ought to 
anſwer to the former poſſeſſion. And by the opinion of the Court 
the plea is good; for the demandant avoided the feoffinent made to 
the tenant by the abatement, and ſo the abatement is traverſable well 
enough. Quod. nota. Br. Traverſe, per, . &c. pl, 202. cites 
5 E. 4. 137. | 

4. In treſpaſs, the defendant ſaid that D. was ſeiſed in fee, and 
tnfeoffed E. and the defendant as ſervant of E. did the treſpaſs, and 
gave colour to the plaintiff, Cateſby replied, that a long time before | 357 } 
D. any thing had, J. H. was ſeiſed, and had ifſue tao daughters A. 
and K. femes of the plaintiffs, and died ſeiſed, and D. abated and in- 

/-1/7ed the ſaid A. and the plaintiffs in right of their wives entered, 
and were ſeiſed till the treſpaſs. Jenney ſaid, a long time after the 
death of the ſaid J. H. We D was ſeiſed, and died ſeifed and D. 
entered a: ſan and heir of W. D. and infeoffed E. as above. Per . 
Littleton, this is no plea; for it may land with [the allegation] 
that W. D. died ſeiſed after the death of J. H. and yet D. ſhall 
not have thereof advantage; for if D. abated after the death of 
J. H. and infeoffed W. his father, and W. died ſeiſed and D. en- 
tered, the entry of the parties is lawful, becauſe D. the abator 
inſe:ffed his father, of which deſcent to himſelf he ſhall not take aduan- 
tage. And tot. Cur. accordingly, by which Jenney /aid that after 
the death of F. H. W. father of D. died ſeiſed, &c. as above, ab/que 
hoc that D. abated after the death of F. H. and before the death of 
V. his father. Cateſby ſaid theſe words, before the death of his 
father, is more than is alleged, therefore you ought to traverſe 
the abatement generally; and yet by the opinion of the Court 
the traverſe of Jenney is good, by which Cateſby maintained his 
replication as above, ab/que hoc that W. D. died ſeiſed of the ſame 
land. And this was held a good plea per tot. Cur. quod nota, 
one ſans ceo taken upon another ſans ceo. Br, Traverſe, per, 
&c. pl. 109, cites 15 E. 4. 22. x 
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Br. Titles, $5. In treſpaſs the defendant pleaded feofſment of one A. and gave 
o goo nts colour to the plaintiff; and the plaintiff ſuid that beſore A. any thing 
Heath's had, h:s father was ſeiſed, and died ſciſed, and A. abated and infeofjed 
Max. 2 2 the defendant, and the plaintiff entered and was ſeiſed, and the defends 
des g. C ant did the treſpaſs. And by all the juſtices, the detendant may 
maintain his bar, and traverſe the abatement, or the dying ſeiſed 
at his pleaſure ; for it is the title of the plaintiff, and if rhe 
ene point or the other be falſe, the title is nit ged. Br. Traverſe, per, 
1. eites 18 E. 4. 1. & 26. 
—_— 6. In treſpaſs upon the 8 H. 6. the deſer:idant ſaid that J. N. 
- ng . was ſeiſed in fee, and leaſed to the defendant for ane year, and gave 
3. Cl coleur to the plaintiff; and the Plains if replied that A. was ſeiſed 
in fee, and gave to the anceſtor of the hluintiff in tail who died ſeiſed: 
and the ſaid J. N. abated and made the leaſe as in the bar; and the 
plaintiff entered and was ſciſcd till di/rifed by the defendant, who did 
the treſpaſs; and the defendant maintained his lar abſque bc that 
N. abated. And by the reporter, this is no good iflue ; for 
the gift and the dying ſeiſed is not denied, which tolls entry. 
But contra upon dying ſciſed for life and intruſſon, there the intru- 
ſion may be traverſed ; for the dying ſciſcd for life does not toll 
entry, and in intruſion the intruſion is traverſable, Pr. Traverſe, 
per, &c. pl. 178. cites 3 H. 7. 7. 
7. In treſpaſs ubi ingrefius non datur per legem, the d- 
ant ſaid, that J. S. was ſeiſed in fee, and leaſed ty the defendant for 


life, and gave colour to the plaintiff. And the plaintifF ſberued deſcent 


to Eim, and that J. S. abated and lenſed, up:n avhom he exitired, and was 


ſeiſed till the treſpaſs. The deſendant ſaid, that the father of J. S. 


after the death of the anceſtor of the plaintiff, was ſciſed, and died 
feiſed ; and the ſaid J. S. entered and made the leaſe, and did net tra- 
verſe the abatement; and good per tot. Cur. except Davers, without 


= : aa eee ti tn 26 
traverſe ; for traverſe qwill waive the matter in luau; that is to lay, 


1; J. S. abated, and infeolfed his father who died ſeiſed, and J. S. 
is heir to him, if he ſhall be in by deſcent, cr only as abator, be- 
cauſe he is party to the tort. Br. averſe, per, &c. pl. 184. cites 
5 H. 7. 6. 


£3531 | 18) Of the Conveyance. 


I. HE meſne conveyance may be traverſed, as ne leſa pas in 

writ of entry in confamili caſu, viz. that he Who is ſuppoſed 

to leaſe to the tenant for life, did not leaſe to him prout, &c. 

Br. Trayerſc, per, &c. pl. 343- cites 7 E. 3. 54. and Fitzh. 
Brief, 947, | 

Heath's 2. In guare impedit by the king, who made title by the heir in his 

Mas. 321e ward becauſe J. S. was ſeiſed of 4 acres of land in D. with the 
p-. 5. Cites 4 . 

: advowſ;n appendant and preſented, and it deſcended to the heir as fon 

of N. fon of W. fon of M. ſon of the ſaid F. S. There it is no plea, 

that mo ſuch V. in rerum natura; for V. is in the meſne con- 

weyance, which is not traverſable Er. Traverſe, per, &c. pl. 353. 

Cites 43 E. 3, 7. | | 

3. Treſpaſs 
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3. Treſpaſs of beating his ſervant, the defendant ſaid, that it was 
Bis ſervant, and not the ſervant of the plaintiff; and the others e 
contra. And fig fee the meſne conveyance traverſed here, and 
yet it amounts to not guilty; quod nota, Br, Treſpaſs, pl. 13. 
cites 3 H. 6. 54. | | 

4. Debt for jalary by one, who was retained in huſbandry, the 
defendant /aid that he did not retain him in huſbandry ; and a good 
p!-2, to traverſe the contract, or the meſne conveyance, where he 
cannot unge his lass; quod nota, per Cur. and here he cannot 
wage lis law. Br. Traverſe, per, &c. pl. 160. cites 38 H. 6. 22. 
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The defend- 
ant in debt, 
&c. (hal: not 
be permitted 
to traverſe 
the meine 
conveyance 


where be may wage his lat, unleſs in ſpecial caſes. Br. Ley Gager, pl. 94. cites 21 E. 4. 55. 
5. Where a man may age his law, he ſhall not be ſuffered to tra- S.P. Br. I- 


ver the meſne conveyance. Br. Pleadings, pl. 119. cites 2 E. 4. 13. 


ſues joines, 
pl. 40. cites 


13 ©. 4. 4. — But in every action, ro here woger f law lies not, the conveyance to the action being 
a e material, is traverſabie z per Gaudi J. C72. E. 201. pl. 27. Mich. 32 & 33 EMZ. B. R. in 


cle vi Smith v. Hitchcock. 


6. V hen the diſendant intitles himſelf by a gift, or the like, it 
Juli t ve intended, that he has cther title than he himſelf claims, 
and fo it is ſufficient to traverſe it. Br. Traverſe, per, & e. 
Pl. 200. Cites 5 E. 4. 133. 


fPins z j 


As where a 
man pleads 


feoffment by 


d:ed, it is 


ſufficient tw + 
fay thot no- 
dd; ad yet it may be that he was infeoffed without deed ; but the Court ſhall not 


intend nie title 16 he other than he himſci: thews. Qu -d nota» Br. Ibid. 
7. in replevin the defendant challenged J. S. becauſe he war con- So in appeal 
: ES 1 by a feme of 
tin 10. a tun of The moufe, Tho avowed and /hewed how he was cou- the death of 
fn; and it was tach, that the conveyance is not traverſable, but F her huſband, 
he «cas coin or not. Br. Traverſe, per, &c. pl. . Cites 7 E. 4. „ the defend- 
: „Per; P re ant pleaded 


+16 Ha nf prayed proceſs to the cereners, becauſe be is couſin to the feme of the ſheriff, And 


per Yeiverion, 1 this action the par: y ſhall not have traverſe to the conweyarce of the Hage, but to the 


| hat 4 & 3 V $ 4 * 


Heath's Max. 121. cap. 5. Cites S. C. 


8. So where a juror is challenged becauſe he holds tao acres of the 
farty, it ſhall not be traverſed hozv he holds of him, but if he holds 
of him or not. Er. Traverſe, per, &c. pl. 344. cites 7 E. 4. 4, 5. 


-e iclelt, ebe be con ſin or not by any way; for ts is not like to action aunceſtrell, where he 
mates hitte cguſin and heir, &. Quzre, Br. Traverſe, per, &c. pl. 123. Cites 9 E. 4. 6. 


So it it f @ 
gaſſp; it is 
no matter if 
he was god- 
father to a 


ſon, or to a daughter, nor to what daughter. Br, Traverſe, per, &c. pl. 344. cites 7 E. 4. 4, 5. 


. Where a releaſe and ſeveral meſne conveyances are alleged againſt 
the plaintiff, or him by whom he claims, the releaſe ſhall be tra- 
verſed, * and not the meſne conyeyance ; for the defendant has 
poſſeſſion, and therefore the plaintiff ought to make good title, 
becauſe he demands the poſſeſſion. Br. Traverſe, per, &c. pl. 116. 
cites 254-2 4: - 

10. But, per Fineux & Keble, where ſeveral conveyances are 
alleged in one title, or in one replication which are on the part of 
the plaintiff, there the defendant may traverſe which of them he 
pleaſes, and may traverſe any of the meſne conveyances. Br. Tra- 
verſe, per, &c. pl. 116. cites 15 H. 7. 2, 3. 

S. C.—— Br. Double Plea, pl. 143. cites S. C. 


ference between bar and title or replication z and no difference is taken there as to thoſe 
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r. Re- 
pleader, pl. 
24. cites 
S. C. 


Br. Re- 
pleader, pl. 
24. Cites 

S. 2 — 
Heath's 
Max. 110. 
cap. 5 · Cites 


Contra where it is in a bar, and ſo ſee a dif- 


pleadings, be 


they 
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they in aſſiſe or in treſpaſs, Quod nota, Br. Traverſe, per, &c. pl. 116. cites 15 H. 7. 2, 3.— Pr. 
Repleader, pl. 24. cites S. C. Dr. Double Elea, pl. 143. cites S. C. 


11. The defendant may traverſe eny part of the plaintiff*s convey= 
ence of his action, and not be forced to the general iſſue. Brown's 
Anal. 10. 

12. Where the conveyance to the action is that which doth entitle 
the plaintiff 2 the action, it may well be traverſed, if the defend- 
ant cannot wage his law ; otherwiſe where he may wage his law. 
Per Gawdy J. Cro. E. 169. Mich. 32 Eliz. B. R. in caſe of Kin- 
nerſly v. Cooper. Cites 8 H. 6. 5. 22 Ed. 4. 29. 7 Ed, 3. 54. 
31 H. 6. 10. 26H. 8. Br. Traverſe, 5 H. 7. 3. 

13. When both parties claim by one and the ſame perſon, there al- 
ways the meſne conveyance is traverſable. Cro. E. 798. pl. 46. 
Mich. 42 Eliz. C. B. in cafe of Fawkner v. Powel. 

14. In treſpaſs vi & armis for cancelling a deed, and ſet forth, 

that J. S. the defendant being ſeiſed of land in fee, infesfed A. and 
Bis heirs wwith warranty, reſerving rent with clauſe of diſtreſs; and 
afterwards by deed bargained and fold the rent to the plaintiff, who 
caſually % the ſaid deed, and the defendant found and cancelled it; 
but did net expreſcly ſhew that he was, at any time before the action 
brought, poſſeſſed of this deed, but only by implication argumenta- 
tively. The defendant traverſed the bargain and ſale of the rent. 
It was inſiſted for the plaintiff, that this is only matter of convey- 
ance to his action, and ſo not traverſable. But it was anſwered, 
that the plaintiff by ſhewing his title gives the defendant advantage 
to traverſe it. And per tot. Cur. clearly the grant is not traverſ- 
able in this caſe; and ſo the traverſe is not good. Bulſt. 214, 
Trin. 10 Jac. Suckfield v. Conſtable, | 


(T) Deſcent, or Gift in Tall. 


I. I Frmedom the gilt only is traverſable, and not the deſcents. 
| Br. Double Plea, pl. 16. cites 33 H. 6. 32. 
As in tref- 2. If a man conveys to Himſelf deſcent of eſate tail, it is ſufficient 


— mag to traverſe the git, without anſwering to the deſcent ; quod fuit 
thet iz conceſſum. Br. Traverſe, per, &c. pl. 210. cites 2 E. 4. 15. 


ankiene- 

ment, the plaintiff ſaid that bef.re that the defendant any thing kad V. was ſeiſd in fee, and les ſid to S. 
fer term of life, the remainder to the father of the plaintiff in tas, and after S. ſurrendered, &c. by which, 
dc. ſeiſed in tail, &c. and died ſe ſed, and the land deſcended to the plointiff as (on and heir, and he entered, 
and was ſeiſed in tail, and after leajed ta N. at will, who infeoffed the defendant for life, and ile plaintiff 
enter:d ; the defendant ſaid that b:fore W. leaſed for life, the remainder ever, he . L. in fee, and 
contrary te bis own fecffment ouſt:d bim, and mad: the ſaid leaſe; and after thr ſaid L. before the ſur rena, 
end in the life of the father cuſied the tenant for life, and inf.offed us, by which, &c. And a good plea 
per Cur. by which the other ſaid that L. ouſted S. tenant tor term of life [ip the life] of the father in 
the manor, &. and the others e contra. Br. Confeſs and Avoid, pl. 42. cites S. C. — gr. Dette, 
pL. 248. cites S. C. Brooke ſays, and therefore fee that tail and deſcent is not double, 
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(U) Diſſeiſin or Conveyance, as Releaſe, &c. 
I. WW HERE the difſei/in is the ect of the bar, it ought to be Br. Confels 


traverſed by the plaintiff; but uhere it is only colour for OR. 
the plaintiff to bring his aftion, there the other matter, which is the S. CG 
Ter, of the bar, ſhall be traverſed, and not the diſſeiſin. Br. On 
| 8 | re 1 pals the de- 
raverſe, per, &c. pl. 232. cites 10 E. 4. Fendant ſaid 
that he was jci'.d till by B. diſſeiſed, wwhich B. vas ſeiſed till by the plaintiff diſſeiſed, upon whom the de- 
| fendant at the time of the tre/pa;s ertered ; to which the plaintiff ſaid that b, fore the defendant or B. an 
thing Lad, Il. was ſeiſed, and leajed ts the plaintiff for term of life, by which be 4was ſeiſed till by the de- 
Hud. nt giſſeiſaa, ana after B. diſſeiſed the defendant, and the plaintiff entered, and wwas ſeiſed, till the de- 
fendunt dia the treſpaſs; and it wa» moved if he ought to traverſe the diſſeiſin, and the defendant im- 
paried. Br. Contels and Avoid, pl. 46. cites 10 E. 4. 7, 8. 


2 In aſſiſe, the tenant ſaid that F. B. was ſeiſed and diſſeiſed by 
I. to whom T. B. made a releaſe, and contrary to his own deed diſ- 
ſciſed W. and infeoffed 5 perſons, who infeeffed the plaintiff upon whom 
. re-entered, whoſe eflate the tenant has; and the plaintiff for title 
ſaid that T. B. was ſeiſed, and infegfed the 5 perſons who infeoffed 
the plaintiff wwho was friſed, till by the tenant and the others diſſeiſed, 
abſque hoc that T. B. 4 et V. And per Prifot and Pole, this 
is not traverſable ; for it is only a conveyance; and becauſe the 
plaintiff claims by the ſame perſon by whom the defendant claims, 
whoſe title is bound by the releaſe, therefore he ſhall traverſe the 
releaſe, and ſo he did at laſt. Br. Traverſe, per, &c. pl. 377. 
cites 30 H. 6. 7. | | 
3. In ejectment the defendant pleaded, that before B. the leſſor, 
of the plaintiff had any thing, &c. A. the father of the leſſor of the 
plaintiff avas ſeiſed in fee, and let to the defendant for life, and died 
ſeiſed of the reverſion, which deſcended to B. wwho entered and diſſeiſed 
the defendant, and let to the plaintiff. The plaintiff ſays that A. 
wwas ſeiſed in fee, and died ſeiſed; and it deſcended to B. who en- 
tered and leaſed to the plaintiff, &c, and traverſes ab/que hoc, that 
A. leaſed to the defendant prout, &c, And it was thereupon de- 
murred, becaufe he traverſes the diſſeiſin, and not the leaſe, which 
is but a conveyance. But after argument it was adjudged for the 
plaintiff that the traverſe was good, and that he might traverſe 
the one or other at his election; for when both parties make their 
conveyance from one and the ſame perſon, there always the mean 
conveyance is traverſable ; wherefore it was adjudged accordingly. 
Cro, Eliz. 798. pl. 46. Mich. 42 Eliz. in C. B. Fawkner v. Powel, 
cites 4 H. 7.9. 


(W) Difſeifin or Deſcent. 


I, EBT for rent reſerved upon a leaſe for years ; the defendant 

pleaded that before the plantifF any thing had in the lands, &c. 

one J. S. was ſeiſed, and died ſeiſed, and his heir entered, and the plain- 

iF entered upon him and diſſeiſed him, and made this leaſe, and before 

the rent-day the fon entered ; the plaintiff by proteſtation ſaid that F. S. 
ji | 


Was 


% 
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Traverce, | 
was not ſeiſed, nor died ſeiſed, and pro placito that he did not difſeiſe 


the fon. The deſendaut demurred; the queſtion was, whether diſ- 
cent or diſſeiſin was traverſable. And adjudged that the diſſeiſin 
was. Moor, 539. pl. 708. Paſch. 39 Eliz. Baniſter v. Lilley. 
L361 2. In treſpals aud ejectment; the defendant pleads that the 
plaintiff did diſſeiſe F. S. of the land, and then made a leaſe of it to him, 
and that afterwards the land did deſcend to the plaintiff, The plain- 
tiff rephies that he was ſeifed of the lands, and traverſed the diſſeiſin 
ſuppoſed to be made to J. S. Ant to this the defendant demurs, 
and for cauſe ſhews that he ought to have traverſed the deſcent, 
and not the dillciſin. But Roll Ch. J. faid, that the traverſing 
of the difſeiſin makes an end of all, and therefore it is well taken, 
as being the moſt material matter, although the deſ-ent might 
have well enough been traverſed ; and therefore let the plaintiff - 
have judgment nil. Sty. 344. Mich. 1652. Wood v. Holland. 


(X) Diſt, or dying ſeiſed. 


Heath's x! ] N treſpaſ5, if the defendant ſays that his fran lienement, and the 
Max. 115. plaintiff /ays that his father was fei, and ae? /eifed, and he 
cap. 5. cites EI 3 55 

S. C. — entered and was ſciſed, and diſſvijed by the dejendart upon whom he en- 
Arg. Putt. be traverſed, and not the dying ſeiſed. Br. Traverſe, per, &c. 


n pl. 359. cites 30 H. 6. 7. and Fitzh. Treſpaſs, 68. 


caſe of Ed- 

wards v. Laurence, 

Heath's 2. Contra in afjiſe. Br. "Traverſe, per, &c. pl. 359. cites 
Max. 115. on E Y 

„ H. 6. 7. and Fitzh. Treſpaſs, 68. | | 

8. C.—— Hott. 124. in the caſe of ErwarDs V Laexzxcs, Arg. cites 33 H. 6. 59. that Wang- 


ford put this caſe ; in aſũſe, it the defencaat plead that his father was ſeiſed, and died ſeiſed, and gives 
colour to the plaintiff, the plaint.ﬀ ought to trat ci ſe tlic dying teiſed, and not the poſleZion of che father, 


which is the cauſe of the dying ſe ſed. 


Un. (Y) Dying fried, or Deſcent. 


1. Z NTRY in nature of afſiſe, the tenant intitled himſelf ly dying 
ſeiſed of R. S. Danby ſaid, after the dying ſeiſed of the 
faid R. one J. was ſeiſed in fee, and died ſciſed, and the land deſcended 
to the plaintiff as couſin and heir, & c. and ſhewed how couſin, by 
which he entered, and was ſeiſed and diſſeiſed. Arderne ſaid 
R. was ſeiſed as above, and died ſeiſed, and the land deſcended 
to K. who entered, and leaſed to the ſaid J. for term of life, of 
which eſtate he died ſciſed, and K. entered, and died, and the 
land deſcended to C. who infeoffed us, abſque hoc that J. di-d 
ſeiſed in fee, & fic ad patriam. Br. Traverſe, per, &c. pl. 98. 
cites 22 H. 6. 23. | | 
2. In treſpaſs the defendant ſaid that his father was ſeiſed in fee, 
and died ſeiſæd, and he as heir entered, and gave colour ; the plaintiff 
faid that before the father any thing had, he himſelf was ſeiſed in fee, 
g N an 
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and gave to the father and his feme in tail, and after the father died 

without iſſue, and the feme held in, and after ſhe died, abſque hoc 

that the, father died ſciſed prout, &c. Per Fairfax, this is not a 

good plea, by which he ſaid ab/que fac that the father died ſole 

ſeiſed prout, & c. and ſo it was accepted; but it izems that he may 

have traverſe ab/que hoc that the father died ſeiſed in fee prout, 8&Cc. 

Quzre; for per Fairfax, dying ſeiſed in tail tolls the entry, but {362 J 
not as here where he dies without iſſue of his body; for then | 
there is no deicent. Br. Traverſe, per, &c. pl. 266. cites 

21. Foe 0th. | 

3. Treſpaſs upon the 8 H. 6. the defendant ſuid that T. was Heath's 4 
fſeiſed and died ſciſed, and the land deſcenaed to him as fon and heir, and _—_— -—- i 
he entered, & c. and the plaint:ff /oid that T. was ſeiſed, and married ny 
K. and had iſſue the plaintiff, and died ſeiſed and the land deſcended 
to the plaintiff, & e. abſque hoc that it deſcended to the defendant, &c. 

Quere if this be a good iſſue, &c. Br. 'Traverſe, per, &c. pl. 152. 
cites 21 H. 7 31. : 

4. Treſpaſs by M. the defendant fhewed ſeiſin in fee of F. N. 
who gave in tail ts I. N. and conveyed by deſcent, and gave colour 
to the plaintiſf by the donor; the plaintiff raid that T. himſelf in the 
conveyance of the tail in fegſied M. who infeoffed the plaintiff, who wwas 
ſeiſed till the treſpaſs, abſque hoc that the land deſcended to the defend- 

ant modo & forma, and did not deny the dying ſeiſed of the father of 
the defendant alleged in the bar: and theretore by the juſtices the 
plea 1s not good; for he cannot traverſe the deſcent but the 
dying ſeiſea; for where the dying ſeiſed is not denied, there it ſhall 
be intended that the land deſcended to the heir ; quod nota. Br. Tra- 
verſe, per, &c. pl. 114. cites 14 H. 8. 23, 24. 

5. In treſpaſs, the deſendaut ſaid that F. was ſeiſed, and died Heath"s I's 
ſeiſed, and he is couſin and heir to him, viz. ſon of M. fifter of F. by a goons” | 
which he entered, and gave colour to the plaintiff; and the plain- 1 5 | 5 

Fa faid that F. had a daughter named E. and conveyed to himſelf by Al 
. and ſo he was ſeiſed till the defendant did the treſpaſs. And a 1 
good plea by the opinion of the Court, and by all except Shelley ; 
for the dying ſeiſed is the effec? of the bar, and therefore if F. had a 
daughter the bar is confeiled and avoided, and fo he need not to 
take traverſe abſque hoc that the defendant is corn and heir ; 
and ſo note the dying ſeiſed is traverſable, and not the deſcent. 
Br. Traverſe, per, &c. pl. 1. cites 19 II. 8. 6. 

6. In aſſiſe, the defendant pleaded that J. A. was ſeiſed in fee, and 
died ſeiſed, and the land deſcended to him, and gave colour; and the 1 
plaintiff ſaid that before that F. A. any thing had, W. S. war ſeiſed it 
in fee, and infeoffed the ſaid F. A. and W. P. in fee, and J. A. died, 1 
and M. P. ſurvived, and infegſted the plointif/, who was ſeiſed till 
difſeiſed by the defendant, & hoc, &c. and did not traverſe the de- 
ſcent fin the dying ſeiſed is the effet, and traverſable only, 
and not the deſcent, and the dying ſeiſed here is confeſſed and 
avoided by the jointenancy; and the defendant ſaid that F. G. was #4 
ſeiſed, and infeoffed the ſaid F. A. in fee, who was feiſed, and died | 11 
ſeiſed, and all as in the bar, abſque hoc that the aforeſaid J. A. at | 
the time of his death, held jointly with the aforeſaid M. P. & hoc, Fi | i 
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And fo ſee the joint-tenure put in iſſue, and not if M. S. infeeffed 
them jointly, or not. Br. Traverſe, per, &c. pl. 6. cites 27 H. 8. 22. 
S. O. cited 7. In treſpaſs the defendant conveyed by 6 deſcents in tail; the 


Win. . in plaintiff confeſſed the entail, and conveyed a Feoffment to him by the | 


caſe of Sir , , , . 
George heir of the dance, which was a diſcontinuance, and traverſed the 


Suu v. dying ſeiſed of the ſame feoffor, This was held ill, and that he 
Thornton. ſhould have traverſed the very laſt deſcent; for otherwiſe it may 


be intended that one of the meſne deſcents came to the land, 


and thereof died ſeiſed, and ſo the next heir remitted. And at 
length, by advice of the Court, the plaintiff confeſſed the tail, and 
took all the dyings ſeiſed, except the laſt, by proteſtation, and for plea 
that he which is ſuppoſed to be laſt, &c. infeoffed the anceſtor of 
the plaintiff, from whom it deſcended to him ab/que hoc that the 
laft anceflor of the defendant died ſeiſed modo & forma, &c. and 
although the feoffment be falſe, yet the defendant ought to main- 
tain his firſt ſaying, and if it be falſe he will be tricked. D. 107, 
pl. 25. Mich. 1 & 2 P. & M. Vivion v. St. Aubin, 

8. In ejeftment ſuppoſing a demiſe by the Id. C. the defendant 
faid that before the plaintiff or the Id. C. any thing had, one B. was 
ſeiſed in fee, and in 78 one Andrews who died ſeiſed, and his for: 

| leaſed to him, and that he was poſſeſſed till ouſted, and that the /or 
[ 363 J was diſſiſed by the ſaid B. who after inferffed the Id. C. who de- 
| miſed to the plainti, upon whom the defendant re-entcred, &c. 
the plaintiff took a proteſtation to the feeffment, the dying ſeiſed, the 

deſcent and the demiſe, prout, and fer plea ſays, that before the eject- 

ment B. infeoffed the Id. C. who demiſed to the plaintiff abſque hoc 

quad B. diſſciſed the ſon : but it was holden a good traverſe to the 
diſſeiſin, it being the chief ſubſtance of the bar; for if B. was 
diſſeiſor, this deſtroys the title of the plaintiff who comes to the 

land under the diſſeiſin, which title of the plaintiff in ejectment 

muſt neceſſarily be anſwered either by matter in fact or in 

law, which confeſſes and avoids the title or traverſes it; for 


a naked colour in ejectment is not ſufficient as it is in aſſiſe 


or treſpaſs, &c. which comprehends no title or conveyance in 
law, writ or count, as this action does in both, ſo that the diſ- 


ſeiſin here ſhall be intended a confeſſion and avoiding of the title, 


and of neceſſity it muſt be traverſed; and 9 H. 6. it is a maxim 
that a diſſeiſin alleged in bar or replication is always traverſable; 
et it may be the feoffment of B. to Andrews, or the dying ſei- 
ted, are both traverſable at the election of the plaintiff, and 
given to him by the ſuperfluous folly of the defendant, &c. 
D. 365. b. pl. 34. 366. pl. 35. Mich. 21 & 22 Eliz. Ld. Crom- 

well's caſe. 
Bendl. 319. 9. The avowant conveyed a title to himſelf as next heir of the lord 
pl.320. 8. C. Poxwis, who died ſeiſed in fee without iſſue, and the land deſcended to 
. 2 5 him the plaintiff com ſed the dying ſeiſed, but conveyed a title to 
cited Arg. himſelf by the deviſe of the Id. Poꝛuis abſque hoc, that the land de- 
Le. 310. fl. ſcended, &c. And upon producing a record of the caſe of Mx- 
2 33 RINGS, Paſch. 14 H. 8. it was adjudged according to that caſe, that 
v. Andrews; the traverſe was ill becauſe the title of the avowant was confeſſed 


N78. and avoided ; and in ſuch caſe there ought not to be a B. 68 


Traverſe. 


Fowler v. Clayton & al. 
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D. 366. a. b. pl. 36, 37. Mich. 21 & 22 Eliz. Vernon's caſe, alias parties do 


not claim by 
one and the 


ſame perſon, or the dying ſeiſed be not confeſſed or avoided, there the dying ſeiſed ſhall be traverſed and 


not the deſcent. Reath's Max. 110. cap. 5. cites S. C. and ſo is 19 H. 8. 60. 
as it ſeems, if he had claimed by ſurvivorſhip, or in coparcenary. 


10. In covenant the plaintiff ſet forth, that the teſtator made a 
leaſe for life rendering rent, and deviſed the reverſion to his wife and 
died; ſhe married the defendant, and the huſband and wife fold the 
reverſion to B. G. for life and the rent to the plaintiff, and covenanted 
that he fhould quietly enjoy it without any diſturbance from any per- 
ſon, claiming under the ſaid B. G. who died ſeiſed of the reverſron, and 
the ſame deſcended to his heir; and the breach aſſigned was, for that 
the heir claimed the rent by reaſon of the grant 'of the reverſion to 
his anceſtor ; the defendant pleaded the grant of the reverſion to 
B. G. abſque hoc, that it deſcended to his heir; and upon a general 
demurrer this was held an ill traverſe, becauſe he ought to have 


traverſed that B. G. died ſeiſed, &c. for that is the ſubſtance, and 


the deſcent is only the conſequence of the other. 3 Nelf. Abr. 
343. pl. 1. cites Dyer, 366. 1 Leon. 309. Maidwell v. Andrews. 


But otherwiſe 


Le. 309. pl. 


429. Paſch. 


33 Eliz. 

C. B. this 
caſe is ar- 
gued, but I 
do not ob- 
ſerve that 
the Court 
faid any 
thing as to 
this point of 
the traverſe, 
— D. 366. 
ſeems to 
mean pl. 36. 
Vernon's 
caſe, alias 
Fowler v. 


Clayton & al, which ſee at pl. g. above. 


11. If the eldeft brother pleads deſcent of land to him in borough 
Engliſb, the youngeſt has no other plea but to traverſe the deſcent; 
per Haughton J. Palm. 372. Trin. 21 Jac. B. R. Sumner's caſe, 
12. So of deviſee, if he makes a title againſt the heir he muſt 
traverſe the deſcent; per Doderidge J. and Lea Ch. J. ſaid, that 
it would be repugnant to ſay verum eſt, that it deſcended et pro 
placito; that the anceſtor deviſed. Palm. 372, 373. Trin. 21 Jac, 
B. R. in Sumner's caſe. | 


(Z) Dying ſeijed, or Gift in Tail. 


I. JN aſſiſe where the tenant mates a god bar, and the 822 
makes title after by gift in tail, and dying ſeiſed, there the gift 


ſnall be traverſed, and not the dying ſeiſed; for no dying ſeiſed 2 


64 


3 
See(L) pl. 8. 


But where = 


and dy- 


can be * by gift in tail without dying ſetted. Br, Traverſe, per ing ſeiſed, 


&c. pl. 12. cites 9 H. 6. 22. 


there the 
dying ſeiſed 


ſpall be traverſed, and not the gift; for a man may be ſeiſed in fee by diſſeiſin without feoffment; quod 


nota, Br. Traverſe, per, &c. pl. 12. cites 9 H. 6. 22. 


* All the editions are as here, but the Year-Book is thus, (viz.) that he cannot die ſeifed of eſtate 


tail, unleſs there was a gift, &c. 9 H. 6. 22. a. pl. 17. 


2. Treſpaſs upon the 8 H. 6. by J. N. againſt 2 barons and their 


' femes and another; the defendant ſaid, that. N. C. grandfather of the 
femes was ſeiſed in fee and died ſeiſed, and the land deſcended to M. as 
ſon and heir, who protęſtando died ſciſed, and the land deſcended to P. 
as ſon and heir of M. who died proteſtando ſeifed without iſſue, and 
the land deſcended to the femes as . and heirs, and gave colour, 
and the plaintiff ſaid that before N. C. any thing had, R. was ſeiſcd 
in fee, and gave to the ſaid N. C. in tail, who had iſſue as in the bar, 


and 
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Traverſe. 


and alſo had iſſue the plaintiff, and died ſeiſed and all as in the bar, 
and the defendant maintained the bar, abſque hoc, that the donor gave 
in tail prout, &c. and by the reporter the repli-ation confeſſes and 
avoids the bar without traverſing the dying /e;/ed ; for now it ſhall be 
intended that the donee was ſeiſed in fee after diſcontinuarce, and died 
ſeiſed, and then this is a remitter : but if it had been alleged that 
N. C. had been ſeiſed in fee, and died by proteflation ſeiſed, then the 
ſeifin in fee ſhall be traverſed ; for there is no other thing tv be 
traverſed; for there can be no remitter without dying ſeiſed in 
fact; and ſo note the difference by him. Br. Traverſe, per, &c. 
177. cites 3 H. 7. 5. e | 
Br. Confeſs 3. "Treſpaſs by T. C. againf? E. and S. his feme upon the ſtatute 
fl. Ca. ens Of 5 R. 2. who pleaded that N. grandfather of S. the feme of the de- 
S.C. fendant was ſeiſed in fee and died ſeiſed, ard the land deſcended to 
C. his fon, as fon and heir, & c. who entered and was ſeiſed, and 
proteſiation died ſeiſed, and the land deſcended to S. feme of the de- 
fendant as daughter aud heir of the ſaid F. C. by which E. and S. 
his feme as coulin and heir of the ſaid N. entered and gave colour 
to the plaintiff; the plaintif” replied, that before N. any thing had, 
Martin and others were ſeijed in fee, and gave the land to the ſaid N. 
in tail to the heirs males, and N. died ſciſed of ſucb eftate, and had 
iſſue the ſaid J. C. and the ſaid T. C. nw flaintiff, and after F. C. 
died without 1fſize male and had iſſue S. feme of the defendant, and the 
ſaid T. C. plaintiff, as ſen and heir male of the ſaid N. entered as 
brother of J. C. hn of the ſaid N. and the defendant maintained his 
bar, and traverſed the gift in tail to the ſaid N. and the iſſie found | | 
for the plaintiff, that they gave, &c. And the beſt opinion was, | | 
that it is pegfas/, and that the replication is not good, becauſe where 
the defendant alleges ſeiſin in fee in N. and that he died ſeiſed, the 
plaintiff alleges gift in tail to this ſame N. and that he died ſciſed of 
an eftate tail, and did not traverſe the dying ſeiſed in fee; for he can- 
not die ſeiſed in fee and die ſeiſed in tail, and it cannot be intended 
by this pleading that he diſcontinued and retook in fee and died 
ſeiſed, ſo that the heir in tail may be remitted; for though he 
may be remitted, yet N. the grandfather died ſeiſed in fee and 1 
not in tail, and therefore the heir is not confeſſed nor avoided in 


Pp f/ et TTT 


FASL eee, 36 


<Y = = 


* fact nor in law; and by all he ought to be confeſſed and avoided 2} 
i in fact or in law, or traverſed. For a man ball not make title at 7 
4 large in any caſe unl:/5 in aſe; per Cur. Br. Traverſe, per, &c. pl 
7. pl. 185. cites 5 H. 7. 11, 12. | dit 
4 bo | Plc 
1 3651 (Aa) Dying ſeijed, or Meſne Conveyance. = 
- Br. N. C. 1. J* aſſiſe the tenant made bar by a ſtranger and gave colour, the ho” 
1 22 plaintiff made title by the ſame, by whom the defendant made his 
_ cites S. C. - 9 . . . . ver; 
Fe —Heath's Gar, viz. that J. S. was ſeiſed and gave in tail to his father, who in- ver! 


Maz. 1209. feoffed W. N. who infeoffed the tenant, upon whom A. B. entered and 
. ts ces inferffed the grandfather of the plaintiff, whoſe heir he is in fee, who 
A died ſeiſed, and the land deſcended to the plaintiff, and fo he was in 
* his remitter until by the defendant diſſeiſed, and in truth A. B. 

never 


he 
his 
- 
nd 
vho 
in 
B. 
ver 


Traverſe. 
never entered nor never infeoffed the grandfather ; and yet it was 
held clearly, that the tenant in his bar to the title camet traverſe 
the feoffment of A. B. but ought to traverſe the dying ſeied of the 
grandfather of the plaintiff which remitted him; for this binds 
the entry of the tenant, and is the moſt notable thing in the title; 
quod nota. Br. Traverſe, per, &c. pl. 154. cites 4 E. 6, Cocks v. 
Green. | 
2. Scire facias upon a recognizance in Chancery, iſſued out of 
the petty-bag againſt the tenants of Yarway ; the ſheriff returned 
ſcire feci againſt ſeveral, tas of whom pleaded in bar, that Yarway 
and J. S. were jointly enfeaffed, and ſeiſed in fee, and {5 ſeiſed the ſaid 
Yarway died abſque hoc, that he 2was ſole ſeiſed at the time of the recog- 
nizance acknowledged. The plaintiff replied, and confeffed that Yar- 
way and FJ. S. were jointly enfeoffed, but that they being lo ſeiſed, 
did by bargain and ſale enrolled, &c. convey a moiely of the lands fo 
the ſaid 2 defendants in fee, and traverſed that Yarway died ſeiſed modo 
& forma. Exception was taken to the traverſe, becauſe when it 
was ſhewn that Yarway and J. S. had made a bargain and tale in 
fee, this had ſufficiently confeſſed and avoided the dying ſeiſed, 
alleged by the defendants, and then the plaintiff ought not to tra- 
verſe the dying ſeiſed alſo; for though the conutor had died joint- 
ly ſeiſed with J. S. yet by the bargain and ſale a moiety of the ſaid 
lands was liable to the execution, notwithitanding they ſhould 
have a reconveyance, or that they had diiexſed the purchaſor, and 
afterwards Yarway had died ſeiſed, and J. 8. had ſurvived; 
and fo the dying ſeiſed in this cafe not material nor traverſable; 
and of this opinion were the Court. 2 Saund. 23, 24. 28. Hill. 
21 & 22 Car, 2. Jeffreſon v. Morton and Dawſon and al. | 


might otherwiſe be loſt, and the ſame was granted nifi cauſa. 


% 
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Mod. 29. 
Jefferſon v. 
awſon, 
S. C. but 
8. P. does 
not appear. 
—Lev. 283. 
S. © het 
S. P. does 
not appear. N 
Sid. 
436. pl. 2. 
S. C. ſays, 
an exception 
was taken to 
the traverſe 
in the repli- 
cation, 
which could 
not well be 
anſwered, 
and there- 
fore leave 
was prayed 
to amend in- 
ai much as 
the money 
(being an 
infant's) 


2 Saund. 28. ſays, that both par- 


mes conſented to alter the defendant's plea, and the plaintiſt to reply what matter he would, and that ſo it 


was done, 


(B. a) Feoffment, or Difſeiſin. 


1. ENTRY in nature of aſſiſe, the tenant /aid that J. N. was 
ſeiſed and infeoffed him, and after difſeijed him and enfeoffed 
the plaintiff, upon whom he re-entered ; the demandant ſaid, that 
J. N. gave it to the plaintiff by fine, before wwhich fine the tenant had 
nothing of the feaffment of F. N. and no plea without traverſing the 
diſſeifin or the feoffment, and fo only argument; whereupon he 
pleaded the tine as above, by which he was ſeiſed till by the te- 
nant diſſeiſed ab/gue hoc, that the * tenant any thing had of the feoff- 
_ of F. N. before the fine. Br. Traverſe, per, &c. pl. 294. cites 
21 H. 6.12. Wn” | 
2. The feofment made zy diſſeifor to perſons unknown is not tra- 


Br. Tra- 
verie, per, 
&c. pl. 86. 
cites 8. Co 
accardingly, 
and the te- 
nant faid 
that J. N. 
in feoffed 
him before 
the ſine, and 


ſo to iſſue. 


* [ 366 ] 
As where 


non terure is 


verſable, but the diſſiſin or the pernancy of the profits. Br. Tra- ene, 


verſe, per, &c. pl. 203. cites 1 E. 4. 1, 2. 


N. and the 


| demardant 
evers that be tat ſeiſed and diſſeiſed by N. 2b in fe ſſed perſons unknown, and that ke took the profits ; 
there the tenant may traverſe the diſſe ſin, or the taking of the profits, but not the Feoffment to perſons un- 
known ; per Markham and Danby the Ch. Juſtices ;z and acgordingly often ellewheres Br. Traverie, 


per, &c. pl. 335. cites 4 E. 4. 30. | 
Vox. XX, Ee 


3. Treſ- 
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Re if he 
had pleaded 
that he bim- 
PY Tots 
fei, till by 
E. dfſciſed, 


Traverſe. 


3. Treſpaſs upon the 5 R. 2. by J. N. the deſendant ſaid tgat R. 
and . were ſeiſed in fre, till by the plaintiff diſſeiſed, ard the de- 
fendant as ſervant to them by their commend entered ; the plaintiff 
ſaid, that T. was ſeifed and difſeiſed by the ſaid R. and I. which R. and 
M. were diſſtiſed by the plaintiff, upon whom T. re-entered and infesff- 
ed the plaintiff, and be was ſeijed till the defendant did the treſpals, 
and the deſendant maintained his bar, abſque hoc that the plaintiF any 
thing had of the ferff ment of T. after the diſſciſin made by the plaintiff ts 
the ſaid R. and W. And the beſt opinion was that he ought not to 
traverſe the feoffment; but maintain what is defeated by the title, 
for otherwiſe it ſhall be a departure from his bar, and fo he did 
gratis after. Br. Traverſe, per, &c. pl. 239. cites 1. E. 4. 5. 


4. In treſpaſs the defendant ſaid, that he himſelf was ſeiſed and 


leaſed at will ta R. who infeoffed the plaintiff, and he entered; the 
plaintiff ſhall not traverſe the /za/e at «vill, but the feoffment. Br. 
Traverſe, per, &c. pl. 218. cites 5 E. 4 4. 


who infe fed the plaintiff, upon whom he entered; now he ſhall traverſe the 4 ei; quod nota bene. 


Br. : bid. 


Heath's Max. 115. cap. 5. cites S. C. 


5. In treſpaſs of a cliſe broken, the defendant ſaid that R. was ſeiſ- 
ed in fee, and before the treſpaſs infeoffed the dejendant in fee, and 
gave colour by R. the plaintiff faid, that the ſaid R. was ſciſed, &c. 
and infeoffed B. in fee, upon whom R. contrary to his feaff ment enter- 
ed and diſſciſcd B. and [5 ſciſed by diſſriſin, he infesfed the defendant 
as in the bar, upen whom B. re-entered and infroſted the plaintiff whs 
evas ſeiſed till the treſpaſs, and the defendant rejzined that R. did not 


 diffeiſe B. prout, & c. And it was challenged becauſe the diſſeiſin 


is not traverſable, but the feoffment. Per Needham J. the rejoin- 
der is good; for he may traverſe the feoffment or the diſſeiſin at 
his pleaſure: and per Danby Ch. J. he may traverſe the diſſeiſin 
clearly if he will; for this is material in the replication. Br. Tra- 
yerle, per, & c. pl. 201. cites 5 E. 4. 136. 

6. Entry fur diiſvifin of diſſeiſin done to himſelf, the tenant plead- 
ed recovery by himſelf in forinedon againſt N. and the poſſeſſion of the 
Plaintiſf mefne between the gift and the recovery. Young, not confeſſ- 
ing the gift, nor that the tenant is heir pro placito, aid, that the de- 


mandant was feiſed till by the tenant difſeiſed, who infected N. pend- 


ing this writ, and recovered by formedon pending thit writ, and ſo the 
recovery falſe and vcid in law. And per Danby, clearly in this cafe he 


- ſhall not ſay that he ne infeoffa pas, but ſhall traverſe the diſſerſen, 
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and not the fffment. But per Littleton and Choke, he may tra- 
verſe the feoffment if he will, Br. Traverſe, per, &c. pl. 224. cites 
TE. 4-10. - | * 

7. In treſpaſs Ja cloſe broken, the defendant ſaid, that the place 
was his franktenement, &c. The plaintiff ſaid, that J. N. as ſeiſed in 


fee, and leaſed to the plaintiff at will, and was fo poſſeſſed till the defend- 


ant ouſted him, and diſſeiſed J. N. and the plaintiff by command of 
J. N. re-entered, claiming his firſt eflate, and the treſpaſs meſne be- 
tween the diſſeiſin and the re-entry. And by ſome he may re-enter 
without command. And the defendant maintained his bar, abſque 


hoe, that J. N. leaſed prout, &c. and the iſſue accepted; for it it 


neceſſary to ſhew 0ho made the leaſe as of gift in tail, er fer life, 4 
4 | | 


for years, he ought always to ſhew who was ſeiſed, and gave or leaſed, 1 
and fo the gift or leaſe is traverſable, for it is material. But in | 
treſpaſs, if the defendant pleads in bar, and the plaintiff intitles him : 
felf, that is to ſay, that J. B. was ſeifed, and in fegſed the plaintiff in 
fre, who was ſeiſed till by the detendant diſſciſed; there he thall x 
traverſe the diſſeiſin, and not the fraſfment, for the fesffment is only a | N 
conveyance there ; for he need not to have alleged the feoffment in | 
treſpaſs, and ſo it is not traverſable. Contrary in a/jiſe ; for there | 
he ſhall make title, and there the feoffment may be traverſed. | = 
And all the Court agreed this caſe of treſpaſs, and ſo it ſeems, 
that every thing which is material is traverſable. Br. Traverſe, per, 
&c. pl. 238. cites 11 E. 4. 3. TEST 

8. In treſpaſs the defendant pleaded his franktenement, The 
Plaintiff ſaid, that A. mother of the defendant, and two others, were 1 
ſeiſed in fee, and infeoffed the plaintiff, by which he avas ſeiſed till by i 
the defendant diſſeiſed, upon whom. the plaintiff re-entered, and the 
treſpaſs meſne. The defendant ſaid, that B. vas ſeiſed, and gave 
ro the ſaid D. in tail, by which the land deſcended to him as ſon and 
heir of the donee, by which he entered, &c. Abſque hoc, that the 
ſaid A. and the other 2 infe:jfed the plaintiff, prout, &c. and the 
ifue found for the plaintiff. And it was pleaded in arreſt of 
judgment, becauſe the feoffment was traverſed where the diſſeiſin 
ought to have been traverſed. Per Keble : where the plaintiff and 
defendant claim by one and the ſame perſon, the fe:ffment ſhall be 1 
traverſed, and othersuiſe the dliſſeiſin ſhall be traverſed, for that | 1 
which is not traverſable at the commencement, may be traverſed by | 
matten ex poſt facto. And Daverſe and Brian Ch. J. accordingly ; 
but Hawes and 'Fownſend, juitices, contra. And yet Townſend 
confeſſed the ground put by Keeble, and took a diference, becauſe 
the one claims by A. only, and the other claims by A. and two others. 4 
Br. Traverſe, per, &c. pl. 179. cites 4 H. 7. 9. | —— 


—— — Eon naar me S—_ 


N 0 . 0; LES 
- R 22h do are» $4200 Ws. 


(C. a) Ferffment, or dying ſeiſed, &c. 


1. WW HERE a man pleads feeffment in fee, and dying ſeiſed, 
there the dying ſciſed ball be traverſed, and not the gift x | 1} 
for a man may be ſciſed in fee by difſeifin, without feoffment; 1 
quod nota. Br. Traverſe, per, &c. pl. 12: cites 9 H. 6. 22 3 
7. In treſpaſs the defendant ſaid, that MW. was ſeiſed and leaſed of l 
ill to A. and he, as ſervant to A. did the treſpaſs, and gave colour. 1 
The plaintiff ſaid, that S. was ſeiſed, and died ſeiſed, and the land 
ae/cended to him, and he entered, and was ſeiſed till the defendant did 
the treſpaſs. To which the defendant ſaid, that a ling time before S. Br. Tra- 
any thing had, F. and P. were e ſed, and infe fed M. named in the . : 
bar, who leaſed to the ſaid A. ot will, who inje feu the faid S. who cites 3. C. þ 
died ſeiſed, the ſaid W. being within age, by «which W. entered for alie- i 
nation to his d ſinberitance: and after leaſed again to A. to hold at will, | 
as in the bar. To which the plaintiff ſaid, that the ſaid S. was 
feifed, and died ſeiſed, and the laud deſcended to the plaintiff, who en- 
tered, &c. Ft/que hoc, that the ſaid J. and P. infeeffed the ſaid W. 
| HS © 1 
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is lie of the ſaid 8. And ill pleading, per Cur. ſor 2 cauſes ; orte, 
becauſe he held that J. and P. did not infeoff W. in the li TY S. 
whereas it may be, that they infcoffed him before S. was born, and 
then the iſſue is found for the plaintiff, and yet he ſhall be bar- 
red ; for it ought to be, abſque hoc, that they infeoffed W. before 
the death of the ſaid S. Quod nota. Br. Repleader, pl. 5. cites 
33 H. 6. 49. 

[ 368 ] 3. Another cauſe is, becaue the defendant intitled himſelf by feoff- 
{may Tra- ment of F. and P. made to W. by leaſe at wil!, by I”. to A. And the 
1 5. Plainti F intitled himſelf by S. who 1s a ftranger ; and traverſed, that 
cites S. C. B55 and P. did not infeoff S. where he does not claim by J. and P. 

ut contra, if he had claimed by them; therefore it ſeems if he 
had ſaid, that the ſaid J. and P. had infeoffed the ſaid 8. who 
died ſeiſed as above, abſque hoc, that they had infeoffed W. be- 
fore the feoffment made to 5. then good. But quære, if no 
feoffment was made by them to 8. Br. Repleader, pl. 5. cites 33 
H. 6. 4 

4. "ul mortdanceſtor, if the tenant pleads matter of fact, as 
Jeaffment of the ſame anceſtor, there he ought to traverſe the dy- 
ing ſeiſed. Contra where he pleads ne or recovery; for there the 
heir ſhall be eſtopped to ſay that he died ſeiſed, contrary to the 
record, without ſhewwing how the ancęſter came after to the land in the 
affiſe quod nota. Br. Mortdanccitor, pl. 52. cites 6 E. 4. 11. 

5. Treſpaſs upon 5 R. 2. the defendant ſaid, that B. was ſeiſed, 
and infeeffed A. who infeoffed the defendant, and gave colour to the 
plaintiff. The plaintiff ſaid, that R. was ſeiſed before that B. any 
thing had, and died ſeiſed, and the land deſcended to the plaintiff as 
heir, ad he entered; abſque hoc, that B. infeoffed A. prout, &c. 
And a good traverſe by all the juſtices ; for if the conveyance be 
falſe, the bar is not good ; and if the plaintiff in his replication 
alleges a feoffment to B. and dying ſeiſed, the defendant may ; 
traverſe the one or the other. Quere, for it was not denied. b : 
Br. Traverſe, per, &c. pl. 253. cites 18 E. 4. 26. | : 

6. In affiſe againſt A. who ſays, that the plaintiff infeoffed his father 


in fee, who died ſeiſed, and he entered as heir, &c. The plaintiff fe 
ſays, that he brought afſiſe againſt the father of the ſaid A. and recovered, ff 
and had execution. There he ought to traverſe the feoffment made 5 
to the father of the tenant, and not the dying ſeiſed; and yet at the =: 
commencement the feoffment was not traverſable. Br. T raverſe, 
per, &c. pl. 179 cites 4 H. 7. 9. fa 
7. Where ſeveral feoffments, with a dying ſeiſed, are alleged, the J; 
dying ſeiſed ſhall be traverſed, and not the meſne conveyance. 1 
Br. Traverſe, per, &c. pl. 116. cites 15 H. 7. 2, 3. 7 
| | ſo 
| | | de: 
D. a) Feoffment, or * We Eſtate, &c. 7 


1. IF A. brings aſſiſe againſt B. and B. ſays, that 5 N. recovered 
againſt A. que eftate B. has, e B. is in by diſſeiſin, A. 

Hall ſay, ” after the recovery 7 N. infeoffed him, by which A. 
_ was ſeiſed zill by J. diffeiſed ; abſque — . . 2 . 7 

|  eſiates 


Hate; per Rogers. But, per Markham, contra; for A. all ſay, 

that after the recovery he entered and 27 A. and, contrary to 

his own feoffment, he entered and ee the tenant, upon whom 

A. entered and was ſeiſed, till by the tenant diſſeiſed; and ſo 

confeſs and avoid it, and not traverſe the que gſtate, and B. can 

traverſe nothing but the feof ment which was made after the recovery ; 

quod Billing conceſſit. Br. Traverſe, per, &c. pl. 226. cites 

E. 4. 26. 

$ 2. ; aſſiſe, feeffment is pleaded of one N. N. to T. whoſe eftate the Se of a feof. 
tenant has. The que fate is net traverfable, unleſs the plaintiff a Ia 
claim, by the fame perſon, and then the que eſtate is traverſable; the plaintiff 
per Keble. Br. Traverſe, per, &c. pl. 179. cites 4 H. 7. g. claims by 


another ; but 
4 H. 7- 9. 


3- In replevin the defendant avowed for damage feaſant in his [ 369 
freehold. The plaintiff replied, that long before the defendant had 
any thing therein, he himſelf was ſeiſed of the place where, &c. 
till by A. B. and C. diffeiſed; againſt whom he brought afſiſe, and 
recovered ; and that the eftate of the plaintiff was meſne between the 
aſſiſe and the recovery therein. The defendant rejoined, that before 
the plaintiff had any thing therein, ane G. was ſeiſed, and infeoffed 
him, abſque hoc, that A. B. and C. or either of them, had any thing 
therein at the time of the recovery. Walmſley J. held the bar not 
good, becauſe it did not ſay that A. B. and C. were tertenants 
tempore recuperationis, which ſhould be ſhewed in every reco- 
very where it is pleaded, But Windham contra, | becauſe the 
aſſiſe may be brought againſt others as well as the tenants, as 
againſt diſſeiſors; but other real actions muſt be againſt the ter- 
tenants only, and therefore need not ſhew they were tertenants 
at the time of the recovery; and alſo the traverſe here is well 
enough. Le, 193. pl. 277. Mich. 31 and 32 Eliz. C. B. Rigden 
v. Palmer. | 

4. In treſpaſs the defendant pleaded, that A. was ſeiſed, and in- 
feaffed B. who infeged C. who infeoffed D. que eftate the defendant 


* 


7 has. The plaintiff may traverſe which of them he will. 6 Rep. 24. 

c a. b. by the reporter in Rzan's cas, cites 15 H. 7. 3. and 

1 16 H. 6. double plea, 83. 

* 5. In treſpaſs the defendant pleaded, that A. was ſeiſed, and in- 
feoffed the defendant. The plaintiff ſaid, that J. S. was ſeiſed, and 

IC died ſeiſed, and the land deſcended to him, and traverſed, ab/que Hoc, 

Co that A. infeoffed B. and adjudged a good traverſe. 6 Rep. 24. b. 
in Reavp's Cas, by the reporter, cites 18 E. 4. 26. and ſays, that 
ſo is 21 H. 7. 33. and that this is true in all caſes where the 
defendant does not claim by any of the meſne conveyances 
from the plaintiff himſelf, for then it is traverſable. 

ed 5 

4. | ELL 

A. 
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if he claims by the fame perſon the feoftment is traverſable. Br, Traverſe, per, &c. pl. 179, cites. 


* 


36⁷ Traverſe. 


(E. a) Leaſe, tic. or Meſne Conveyance. 


Br. Replez- 1. FPRESPASS by the prior of T. for entering into a horſe, 
re the defendant ſaid that the predeceſſor of the plaintiff leaſed 
Heath's 5 N. fer 14 years, wwho was pA ſſed, and granted it to J. N. 
Maz. 119. tu made J. his feme executrix, and died, and A. married . 
1 and after A. and J. granted ta T. B. to the uſe of T. T. and after 
8. C. cited T. T. granted the reſt of the term to the defendant by which he 
e 13- entered, judgment / actio; the plaintiff ſaid that he tas ſeiſed in 
3 fee in right of the houſe til! the defendant did the treſpaſi, abſque hoc 
Savil v. that A. and F. granted, &c. prout, &c, and fo traverſed the meſue 
Thornton - cnnveyance, and nt the leg of his predeceſor under the common 
ſea! which bound him, and were at iſſue, and found for the plain- 
tiff, and this matter alleged in arreſt of judgment. And per 
Fineux, Brian, and Wood, juitices, it is jeefail ; for he ug 15 
traverſe that which binds him when: he makes his ber from thy, plain- 
tiff, or derives his title by the plaintiff, and binds him. Contra 
Fiſher and Davrers ; but at the laſt it was agreed in a manner by 
all the Court, that it is a jeofail for the cauſe aforeſaid. Br. 
per, Kc. pl. 116, cites 15 H. 7. 2, 3. 
Heath's 2. Note in treſpaſs, if the defendant pleads a leaſe of the plain- 
Max- 119: tiff made to F. N. 20% gramed the gate to him, the plaintiff can- 
S 62 not traverſe the grant of the eſtate but the leaſe; for this is 
But be may the thing which binds him. Br. Traverſe, per, &c. pl. 4. citcs 
2.3. | 
3 vrren- : : : , 5 
ferred to bm atſque bec that be granted bi: _ to the defendant, and ſo trick him, though'it be upon a 
lie ; quod nota, Br. Traverſe, per, cc. p 


[370] 2. Replevin; the defendant avewved by reaſon of a copyhbo/d 
8 granted to him by C. biſhop of V. lord of the manor; the pony 
ſaid, that before C. wwas biſhop, H. was biſpep, by whoſe death the 
temporalties came to the queen, during which the copyhold eſcheated, 
and the queen granted it to the plaintiff in fee, and traverſed the 
grant by C. The whole Court held that the traverſe was good, 
and that the grant by the queen of the copyhold eſcheated, was 
good, and that this traverſe ought to be; for there is not any 
confeſſing and avoiding, becauſe he does not confeſs the ſeiſin 
and grant by copy ; but if he had confeſſed that C. had entered 
and granted it by copy, then there need not any traverſe ; and 
it was ruled accordingly, Cro, E. 754. pl. 17. Paſch. 42 Eliz, 
C. B. Covert's caſc. | 1 


(F. a) Leaſe or Neverſion. 


7. | fa præcipe quod reddat, the tenant made default after default, 
and one prayed to be received by reverſſon, becauſe he leaſed for 


Fe to the tenant, &c. there the reverſion ſhall be traverſed, and 


wat the leaſe. Br. Traverſe, per, &c. pl. 364. cites 33 H. 6. * 
on ü e 2. Hul 


4 cies 27 . 8. 2, 3. — Heath's Mat. 121. cites 5. . . 
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2. But upon aid prayer, the leaſe ſhall be traverſed, and not the In 2 
| i rt — 

reverſion ; note the diverſity. Br. Traverſe, per, &c. pl. 364. fn * 
cites 33 H. 6. 38. that J. F. 

' : WA * ei d, 
ard leaſed to F for life, and proys ad of him, the plaintif Pall make title, and ſhall traverſe the leaſes 
Br. Traverſe, per, Ec. pl. 316. cites 5 E. 4. 1, 

But if the deſwnrdant pleads that it is the franxieonemmt of Fo F. woho leaſed to bim, &c. and prays aid, 
the plaintiff fhal make iti, and ſbail traver;e the frunttenment, and not the leaſe, per Heydon. And 
Brouke lays it is not much to the parpoie. Br. 'trave:te, per, &c. pl. 316. Cites 5 E. 4. 1. 


Þ Where the defendant in 7reſpaſs of entry into a cleſe ſays, that Heath's 
S. infeoffed him, and gives colour to the plaintitt, and the plain- e 
tiff ſays that N. was ſorſed and leaſed 1e S. at will, awho infeoffed the S. C. 
defendant, and ajter R. entered and infejfed the plaintiff, abſque hoc 

that S. any thing had, unleſs at awill; this is a good traverſe, 

but ſhall not traverſe the lcaſe at will. Br. "Traverſe, per, &e. 

pl. 217. cites 5 E. 4. 1.—But in the time of E. 5. he ought 

to ſay ab/que hoc that F. S. was ſeiſed in fee mods & forma, prout, 

&c. Ibid, 


(G. a) Matter of Record, or Matter in Fat. 


65 W HERE matter of rerord and matter in ſuct are jointly 

f pleaded together, as in the foreign attachment in London 
of debt in another's hand, /o that the matter of record is not good, 
b:t by reaſon of the matter in fucb, there the matter in fact is tra- 


verſable, notwithſtanding the record, as to /ay that no ſuch cuſtom. 


Br. Traverſe, per, &. pl. 276. cites 22 E. 4. 30. | 
2. And where recovery is pleaded by defendant in affi/e or præeipe 
quod reddat, the tenant ought to aver that the tenant was tenant of 
the franktenement at the time of the recovery, and there the demand- 
ent ſhall have anſwer to it that he was nt tenant of the frank- 
tenement at thei time, &c. Br. Traverſe, per, &c. pl. 276. cites 
22 E. 4. 30. 
3. And in formedon, if the tenant pleads a recovery by default [ 371] 
againſt his anceſtor in præcipe quod reddat, and avers that he had 
aſſets per deſcent, as he ought, the demandant may ſay riens per de- 
/cent ; and fo in all ſuch like caſes, where the matter in fuct is ma- 
terial, as here. Contra where it is not material, as of a que eſtate, 
&c. - Br. Traverſe, per, &c. pl. 276. cites 22 E. 4. 30. | 
4. Where matter in fact is alleged by the defendant, as if the de- Heath's 
fendant ſays that the plaintiff in appeal named heir is a baſtard, the _ EGS: 
plaintiff ſhall jay that mulier, and not baſtard. Br. Traverſe, per, _ 8. c. 
& c. pl. 279. cites 22 E. 4. 39. 1 
5. Where a recovery with ſeveral meſne conveyances are alleged 
againſt the plaintiff, or him by whom he claims, there the record 
ſhall be traverſed, and not the meſne conveyances. Br. Traverſe, 


per, &c. pl. 116, cites 15 H. 7. 2, 3. 
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(H. a) Que Hate, or Confirmation. 
T. VOWRY fr Tor. the tenant ſaid that J. late lord there que 


ate the tenant has in the ſeigniory confirmed to D. then le- 
nant que eſtate the tenant has in the tenancy, ts hold by 1 d. pro omni- 
bus ſervitiis, and thewed the deed, &c. And the defendant ſaid 
that the tenant and his anceſtors have held of the defendant and his an- 
ceftors from ſuch a time, &c, by 10s., &c. abſque hoc that he bad 
the eftate of 1. and the traverſe was rejected; for he ought to tra- 
verſe the confirmation, or that J. had nothing in the ſeigniory at 
the time, & c. or that D. did not hold of him at the time, & c. per Cur. 
by which he traverſed that J. had nothing in the ſeigniory at the 
time, &c. Br Traverſe, per, &c. pl. 376. cites 30 H. 6. 7. 


(I. a) Sein in Fee, or Conveyance. 


t. FJORTDANCESTOR of the ſeiſin in fee of F. the anceſtor of 
tbe plaintiff, & c. the tenant faid that H. father of the plain- 
tiff whoſe heir, &c. was ſeiſed in fee, and the land i: deviſable by cuſ> 
tom, and he deviſed to A. far term of life, the remainder 72 this J. 
in tail, and the remainder in fee ta be ſold, and that the tenant for life 
and the ſaid J. are dead without iſſue, and conveyed himſelf to the 
land by the ſale of the fee ſimple, and fſhewed the teffament of the fa. 
ther, judgment if aſhſe, &c. And per Cur. in this caſe the plain- 
tiff ſpall not ſay that J. was ſeiſed in fee, abſque hoc that he had any 
thing by the deviſe, without thewing how he came to it after, by 
reaſon that the deviſe binds as a deed indented, Br. Titles, pl. 49. 
Cites 35 Aſſ. 1. | . 
Se of ſuch 2. Recordare; A. was ſeiſed in tail, and leaſed to B. and C. for 
-u "Pg = 2 years, and after A. B. and C. leaſed ts F. N. for term of 20 years 
vs the rendering rent, and A. died, and M. his fon ouſted the leſſee, before 
other party which ouſter nothing arrear ; and this wwas pleaded in bar of the avow- 
A" _ te ry, which was that A. B. and C. were ſciſed in fee, and all as above ; 
Br. Traverſe, and a good bar to the avowry without traverſing that A. B. and C. 
per, Kc. pl. qvere not ſeiſed in fee at the time of the demiſe ; for if they were 
2E. 4 11. ſeiſed of any eſtate of franktenement, they may leaſe for life; 
3 for in aſſiſe if the tenant ſays that E. was ſeiſed in fee, and in- 
[372] feoffed him, and gives colour, the plaintiff may "ay that before 
this he was ſriſed, and leaſed to E. for term of life, who made 
feoffment, and he entered for alienation z and good without tra- 
verſing the ſeiſin in fee, per Littleton and Choke. Br, Traverſe, 
per, &c. pl. 209. cites 2 E. 4. 11. 
In formedon, the tenant ſaid that before the gift the donee him- 
5 was ſeiſed, and infeoſted the donor in fee, who gave to the donee 
and his feme, the baron being wvithin age, who had iſſue the mother of 
the demandant ; the feme died, the baron took another feme, and had 
i ue the ſon now tenant, judgment fi actio; and the reaſon of the 


par ſeems to be, that when the infant made the feoffment, and the 
| | N feoſſfee 
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fegſtee re-gave'to him in toil, he is remitted in fee by reaſon of the 
nonage, and ſo confeiled and avoided the gift; for the entry of 
the infant was lawful, by which the demandant ſaid that the donor 
gave as above, abſque hoc that the donee infegſfed the donor, prout, &C. 
Danby ſaid he ought to traverſe the ſeiſin before the gift, and not the 
2:#ment ; but the other juſtices held the traveaſe good, and Lit- 
ticton the like. Br. Traverſe, per, &c. pl. 219. cites 5 E. 4. 5. 
4. In dum fuit infra ætatem, nothing ſhall be traverſed but the 


- demiſe ; per Littleton. And by others it was agreed, that the 


ſeiſin may be traverſed, but not he had any thing or not. Br. 
Traverſe, per, &c. pl. 219. cites 5 E. 4. 5. | 
5. In aſſiſt, if 1 ſay that I leaſed to A. at will, who infeoffed the 


plaintiff, and I entered; this is ſufficient, and the feoffment ſhall 


not be traverſed ; per Cateſpy. Br. Traverſe, per, &c. pl. 219. 
cites 5 E. 4. 5. 

6. In formedon in deſcender the tenant ſaid, that before the do- 
nors any thing had, he himſelf awas ſeiſed in fee, and infeoffed the 
donors, being within age in fee, by which they were ſeiſed, and gave, 
&c. and ofter the tenant within age re-entered, and was ſeiſed in fee 
in his remitter, & hoc, &c. And the demandant maintained the 0505 
abſque hoc, that the tenant inf-offed the donors, prout, &c. And 
ſome the traverſe is not good; for he ought 10 traverſe the ſciſin of 
the infant, now tenant; for the feoffment is only a conveyance ; and 
if he was difſeiſed by the donors, or if they abated and gave, 

et the tenant- infant may re-enter. And, per Needham and 
other Juſtices, the Court ſhal} not argue nor ſuppoſe other title 
than the tenant himſelf alleges, though he was an infant; and 
ſo becauſe he alleges feoſſment it has the force of the bar, and 
ſuffices to traverſe it. And yet Danby Ch. J. and others were 
contra, and that the ſeiſin was very material; therefore quzre. 
Br. 'Traverſe, per, &c. pl. 190. cites 5 E. 4. 9. 

7. In treſpaſs the defendant ſaid, that M. was ſeiſed in fee, and 


leaſed to him for life, and gave colour to the plaintiff; and the plain- 


tiff ſaid, that before this, D. was ſeiſed in fee, and leaſed to E. for 
life, and died, and the reverſion deſcended to A. feme of the ſaid M. 
which M. granted the reverſion to the defendant for life, and the te- 
vant attorned, and M. died; and after A. granted the reverſion to 


_ the plaintiff, and E. attorned; and after E. died, and the plaintiff 


entered, and was ſeiſed till the treſpaſs ; abſque hoc, that M. was 
ſeiſed in fee, prout, &c. But, per Choke and Littleton, he ought 
to traverſe, ab/que hoc, that M. leaſed modo & forma. Quære. But 
the grant of M. was void, becauſe he died before his teme, and 
before E. tenant for life. Br. Traverſe, per, &c. pl. 233. cites 
10E. 4. 8. | | 

8. In treſpaſs upon $ R. 2. the defendant ſaid, that the baron and 
feme awere ſeiſed in fee, and the feme died, and after the baron died, 
and the defendant entered as heir of the baron, and gave colour by the 
baron and feme, The plaintiff ſaid, that before the baron any thing 
bad, the feme awas ſeiſed in fee, and married the baron, who levied 
a fine to £ S. in fee, who granted and rendered to the baron and feme, 
and the heirs of the feme, and after the feme died, and the baron 2 
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and the plaintiff as heir of the feme entered, and was ſeiſed till the 

defendant ouſted him; a/ hoc, that the baron was ſciſed in fee 
L 373 ] prot, Sc. And the beſt opinion was, that the traverſe is well 

taken, notwithſtanding the fine which gave the right of baron. 

| ure, Br. Traverſe, per, &c. pl. 259. cites 21 E. 4. 17. 

Berifamaa 9. In treſpaſs the defendant ſaid, that his father was ſeiſed in tail 
ak 6:64 of the gift of N. and died proteſtands ſeiſed, S c. and he entered as heir, 
A divers &c. The plaintiff faid, that the plaintiff*s father enfeoffed A. in fee, 
Jeeffments, dus teaſed to B. for life, the remainder to C. in fee, whoſe eftate the 
_ T 1 plaintiff has. The defendant nid, that his father died proteſtands ſeiſod 
feifed, ard ebſque hoc, that A. leaſed as above. and the opinion of the Court 
et B. was, that it is not a good traverſe z but ge ought ts traverſe the feoff- 
23 ment made by the father of the defendant, Er. Traverſe per, &c. 
feefed D. pl. 117. cites 15 H. 7. 11. 
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ebe deferdant bas, and gives colour to the plaintiff by te firſt ſeißr, this is not doub'e ; and the plaintiff 


may reverſe which of the fe: fronts be will, for now he conveys by a ffranger ; per Fiueux, & tot Cur. 
Br. Traverie, per, &c. pi. 117. Citzs 18 He 7. 13. — Heath's Max. 119. Cap. 5. cities S. C. 
Bat if the defendant ſays, that the plaintiff <vas ſelſc, and infecFed B. who infeoffed C. wt ae efate 
the deferdan bas, now the plaintiff net trawrie ary of the ferfrmerts but only th: fr, becaul: he 
eaxweys by the plaintiff, and are Lis right; per Fineux, Br. Traverſe, per, &c. pl. 1:7. cites 
25 H. 7. 11. | | 
rw the 10. In treſpaſs, if the defendant fays, that A. was ſciſed in fees 
endant . BY , 3 5 p Fe DP 2 . ED . F bs » 
e A and infeo eu hem, and {; he Was ſeiſed al by the plaintiff 4. Ciſed, and 
war ſeifed, he re-entered, & c. And the plaintiff fays, that B. infesſſed bim, by 
a __ which he <was ſeiſed till the defendant did the treſpaſs. He ought to 
ms 1"! tilt . © * ? 
3 ſay, at/que hoc, that he diſſeſſed the defendant and ſhall not traverſe 
jeied ui the Teoflment. Br. Traverſe, per, &c. pl. 117. cites 15. H. 7. 11. 
the plaintiff | 
diff iſed, and be re entered, the plaintiff may ſay that N. was friſed, ard inf.cfed bim, and ſo be 20as ſciſ-d 
8:17 the defendant dia the treipaſs; abſque Lc, that A. gave in tail md» & forma, without traverting 
the dein, which was affirmed by Fineux and others at the bar. Br. Traverſe, per, &c. pl. 117. cites 
15 H. 7. 11.— Heath's Mar. 120. cap. 5 cites 8. 6k 


Sei he joys, 11. In treſpaſs the defendant ſays, that T. S. vas ſeiſed in fee, and 
7 · 2 in ſegſfed him, and gives colour ; there if the plaintiff ſays, that before 
the ſaid this he was ſeiſed of the manor of D. wheresf the place is parcel, 
4 5 and held by copy, and leaſed it to the ſaid T. S. by copy of court-roll, 
2 and he infeoffed the defendant, upon whom the plaintiff entered, he 


and the need not traverſe the ſeiſin of P. S. in fee; for by his entry to 
kai en- make feoffment, and executing of it, he is ſeiſed by diſſeiſin. 
For is Br. Traverſe, per, &c. pl. 5. cites 27 H. 8. 4. 

gonſeſſed and avoided. Br. Traverſe, per, &c. pl. 5. cites 27 H. S. 4. 


Br. N. C. 12. In treſpaſs the defendant ſaid, that J. N. vas ſeiſed in fees 


. and leaſed to him for 21 years, and gave colour. The plaintiff ſaid, 
112. pl: 48. that his father was ſeiſed, and died ſeiſed, &c. and he entered, and 


Hill. 1 & 2 pas ſciſed till the treſpaſs ; abſque hoc, that the ſaid F. N. any thing 
Ph. * N. had at the time of the demiſe, and an ill traverſe : but ſhall ſay, all- 


Bos:r v. 


Warzze, gue hoc, that J. N. was ſeiſed in fee, modo & forma, prout, & c. Br. 


ſeems toe Traverſe, per, &c. pl. 372. Cites 4 E. 6, 
ſays the traverſe was held a jeofail, per tot. Cur. and that the jury ready at the bar was diſcharged, —— 
And there in the margin it is ſaid, that the traverſe ought to have been upon the ſeiſin in fee. 


Heath : Max. 117. cites S. C. S. P. Heath's Max. 116. cap- 5+ cites Br. Traverſc, 372. and 


* 


$E- 2+ I but it focars it Gould be 4 K. 6. ] 
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13. In intruſen brought by the heir upon a leaſe made by his 
anceſtor, the tenant traverſed Hat the anceſtor never had any thing 
in the land, priſt, and this was held a good plea; and tae demand- 
ant maintained the ſeiſin of his anceitor, and his leafe alſo; but 
upon the ſeiſin only the jury thall be charged. D. 122. b. pl. 23. 
Mich. 2 P. & M. in an anonymous caſe, cites Trin. 43 E. 3. 

14. In treſpaſs the defendant pleaded, that J. W. was ſeſſed, and Þ 374 J 
infesffed M. ond fo conveyed a title to Fimjelf, The plaintiff replied, See Replis 
that A. his ance/ior was feiſid, and fo the land deſcended to him, al- 1 4 | 
que hoc, that Pa IT. vas ſeiſed. Anderfon ſaid, the ſeiſin is not in the la 
traverſable but where it is material, and therefore clearly the tra- line of the 


verſe is not good; and fo was the opinion of all the Court clearly. 33 
Gold. 31. pl. 4. Mich. 29 Eliz. Wylgus v. Welche. defired to 
| read {does} 


inſtead of the word (Hall) it being miſ-printed.) 


15. In treſpaſs, &c. the defendant pleaded, hat F. S. was ſeiſed 6 Rep. 24. 
ond made a leaſe to him for years, and gave colour to the plaintiff. _—_ 5. = 
The plaintiff replied, that after J. S. was ſeiſed, G. the father of the Rx av's 
now plaintiff was ſeiſed, and died ſrijed, and that the lands deſcended e sR, S. c. 
30 him, abaue hoc, that J. S. made a leaſe to the defendant. The w 1 
defendant demurred. And adjudged for the plaintiff, becauſe he x mg 


had ſuſhciently confeſſed and avoided the ſeiſin of J. S. and aptly feifin in — 
vas trave 


traverſcd the leaſe. Mo. 574. pl. 792. Paſch. 41 Eliz. Rede v. honda 


the leale, 
| becauſe he 
alleged a freebeld in a firanger ; and if in treſpaſs the defendant ſays, that the plac? where$s the frank. 
tenement of A. and he by A.'s command, &c. the command is not traverfable, if the plaintiff claims 
by a ſtranger; for the frankten: ment being alleged in a ranger, it ought to be anſwered, But it was 
adjudged that the traverſe was good, and a great diverfity between the ſaid caies ; for in the one caſe the 
pleading is, that at the time of the treſpaſs tuppoted it was the tranktenement of A. But in the caſe at 
bar the defend int pleaded, that long time before the trefpals J. S. was ſeiſed, and fo ſeiſed demiſed ;5 and 
this might be true, and that G. Uificifcd him, and a deſcent was caſt. So that it is not alleged, that 
J. S. was ſeiled in tee, as in the other caſe, aud then the material thing to be traverſed is the leaſe. The 
reporter cites ſeveral books, and ſays it te:mz upon ali thuſz books, that the one or the other, in many 
calcs, is traveriatic. | 
16. In replevin the defendant avowed that one E. E. war Brownl. 


ſeiſed in fee of 3 acres, & c. and married A. and that they had IH 33 


B. That E. E. died and A. vas tenant by the courteſy and that B. put ems 
the heir in reverſion, granted a rent of 51. out of the ſaid 3 acres, to miſ- printed 


rhe avowant; [* and ' ſhexwed the death of A.] The plaintiff replied, hg in 


that E. E. was tenant in tail of the 3 acres, and married A. and ie ſeems a 
had iflue B. who, in the life of A. granted the rent, [+ and died] tranſlation 
abſque hoc, that E. E. was ſeiſed of the 3 acres in 05 Iſſue was join- _ hae 
ved, and a verdict for the avowant. It was objectd, that the tra- » cr, J. 


verſe of the ſeiſin in fee of E. E. was idle, becauſe the title to the 44. pl. 11. 
rent is not derived from her; but that he ought to have traverſed 33 


the ſeiſin of B. But per Cur. though it be not good, yet, it being Gaway J. 


after a verdict, it was helped by the ſtatute of jeofails. Yelv. 54. e __ 


Mich. 2 Jac. B. R. Pigot v. Pigot. the only 


thing material was how B. was ſeiſed, and therefore the iſſue taken was ill. But all the other juſtices 
held, that in regard the ſeiſin in fee is eſpecially alleged in E. and the conveyance of the reverſion to B. 
as it ought to be of neceſſity; for otherwiſe the reverſion cannot be conveyed unto him), therefore the 
ſeiſin alleged in her might be well traverſed ; and if it be not an apt iſſue, yet it is aiced by the ſtatute of 
32 H. 8, for it is an iſſue, although it be not an apt iſſue; wherefore it was adjudged accordingly for 


Armiger. 


he avowant. . I 7. Tre 6. 
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2 Roll. Rep · 
262, Baz- 
KTR Vo. 
Bracta- 
MORE, S.C. 
ſays, the de- 
ſendant 
pieaded that 
A: was ſeiſed 
in ſee, and 
inf-ofred 

J. D. to the 
uſe of B. in 
tail, and 
claimed un- 
der the en- 
rail ; the 
plaintiff re- 
plied that A. 
was ſeiſed in 
fee, and 


Traverſe, 

17. Treſpaſs. The defendant pleaded, that A. was ſeiſed in 
fee, and made a gift in rail to B. which deſcended to 4 daughters, 
&c. The plaintiff replies that A. was ſeiſed in fee and gave the 
lands 10 B. and 10 bis heirs males; and the plaintiff claims the intail 
as heir male, and the defendant's under the general tail, ab/que Hoc, 
that A. car ſeiſed in fee Dodderidge J. ſaid, the ſeiſin in this caſe 


is traverſable. And Ley Ch. J. faid, take away the ſeiſin, and 
then no gift, and therctore the ſeiſin here is traverſable. Haugh- 
ton and Chamberlain, Juſtices, agreed. The Court reſolved, that 
either the ſeiſin in fee, or the gift in tail, is traverſable. And 
Dodderidge ſaid, if they both convey from one and the ſame per- 
ſon, then they muſt traverſe the conveyance; * and cited E Rep. 
24. where the books are cited which warrant the traverſe of either; 
and it was adjudged for the plaintiff. Godb. 427. pl. 497. Trin. 
21 Jac. in B. R. Baker v. Blackamore. N 


made a feoffment thereof to him, and he continued ſeiſed till the defendant did the treſpaſs, abſque hoe 
that A. infeoffed J. D. in fee; and adjudged ill, becauſe he ought not to traverſe the convey 2nc2, when 
the claim is from ſeveral perſons ; for there the laſt feoffment or laſt dying ſeiſed is traverſabie only; 


but when both plaintiff and defendant claim from one petſan, the conveyance may be traverſed. 
Cro. J. 681. pl. 18. 


Baker v. Blackman, S. C. adjudged for the plaintifl, that in this caſe he might 


tra :xſe either the ſeifin in fee alleged in the bar, or the gift in tail. 
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In this caſe 
Winchzm 
ſaid, that if 
ia treſpaſ⸗ 
the defend - 
art pleads 
that J. 5. 
as jeiſed in 
er and in- 
eoffed ; and 
. Bo 
Ml, t/ at 


feaffed the leſſor of the plaintiff. 
fine, but ſaid that T. R. died before A. abſque hoc, that T. R. infesffed 


18. In treſpaſs the defendant pleaded, that C. S. was ſeiſed in fee of 
the land, and that it war extended on an outlawry ; and that he, by 
the ſheriff's command, entered upon a levari facias, &c. The plain- 
tiff replies protęſtando, that C. S. was not ſeiſed, ſays, that the maſter 
and fell; ws of, & c. were ſeiſed in fee, and that, before the outlawwry, 
and the inquiſition thereon, they demiſed to the plaintiff, abſque hoc, 
that the cleſe, in which, &c. was contained in the inguiſition. The ꝑlain- 
tiff had a verdict. It was moved in arreſt of judgment, that the 
traverſe was ill, and that the ſeiſin in fee, and not the being com- 
prized in the inquiſition, ought to have been traverſed, But per 
Cur. the traverſe is good; for any part of that which the defend- 
ant makes his title is traverſable. Beſides the ſeifin in fee is not 
material in this caſe, becauſe the juſtification is by command of 
of the ſheriff, who had authority by virtue of the extent and leva- 
ri fac. though C. 8. never had been ſeiſed. Judgment for the 
plaintiff. Hard. 316. Mich. 14 Car. 2, in the Exchequer, Moor 
v. Pudſey. | | 

19. In treſpaſs, if the defendant alleges a ſeifin in fee in F. S. and 
a demiſe to himſelf, the plaintiff may traverſe either the ſeiſin in fee 
or the demiſe at his election. Hard. 317. Mich. 14 Car, 2. in 
caſe of Moor v. Pudſey. 

20. In zre/paſs S. the defendant pleaded that A. was ſciſed in fee and 
leaſed to B. for 3 lives, who aſſigned to S. who thereupon put his 
beaſts into the common. Plaintiff replies abſque hoc, that A. was ſeiſed 
in fee when he made the leaſe. Defendant confeſſed that A. was tenant 


for life and infeoffed B. but that before A. was ſeiſed, W. R. was ſeiſed 


and levied a fine to the uſe of himſelf the reverſion to T. R. who in- 
Defendant refoins and confeſſes the 


the leſſor of the plaintiff, The plaintiff demurred, Windham 2 
ccive 
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ceived the traverſe was moſt proper, and it is not like the confeſſ- be aua. Jojed 
ing that leflee for years infeoffed, which would be admitting a fee 22 " 7 


in him, but not ſo of tenant for life; and further the ſeiſin of A. S. fer life 

is not here ſuthciently confeſſed without a traverſe; for if A. had 4% bee, 
fee, the under-leaſcs are good, elſe not. And judgment for the oO Tad 
plaintiff, niſi. Keb. 374. pl. 73. Mich. 1.4 Car. 2. B. R. Holden v. fe, ic is | 


— — — 


Swindall. good ; and : 
per Curiam, ö 
this nor the caſe at bar cannot be pleaded otherwiſe, Keb. 374+ in caſe of Holden v. Swindali, 


21. In an action upon the caſe for a nuſance in ſtopping lights; Raym. 87. 
upon demurrer it was ruled per Cur, that if in Zreſpaſs or action p. pegs 
upon the caſe, one declares that F. S. was ſeiſed in fee and leaſed appear. 
to him, and the defendant pleads that FL N. was ſeiſed in fee and leaſ- Lev. 122- | 
ed to him, &c. this ſeiſin of J. N. ſhall be intended by difieifin z 8. fg. 3 | 
for the defendant ought to have traverſed the ſeiſn of J. S. and te ſay not appear. | 
that a long time before, ſuch a one was ſeiſed, & c. Sid. 227. pl. 22. 
Mich. 16 Car. 2. B. R. Palmer v. Ficthees. | | 
22. In treſpaſs the defendant juſtified by licence made the day before 
the treſpaſs, by S. 2vbs wvas /c;/ed the plaintiif demurred becauſe 
he does net ſay that S. was ſciſed at the time of the tre/paſs, and fo the 
plaintiff can make no traverſe ; ſed Curia contra, the plaintiff may [ 376 ] 
traverſe the licence, which will bring the freehold and ſeiſin of 8. 
in iſſue, or he may fate the licenſe by proteftation, and traverſe the 
ſeiſin of S. becauſe his ſeiſin ſhall be intended to continue, albeit 
the pleading had been more formal to ſay tempore quo, and long 
time before S. was ſeiſed; but this is not matter of ſubſtance z f 
and judgment pro plaintiff nifi. 2 Keb. 266. pl. 25. Mich. 19 Car. 
2. B. R. Thacker v. Cumberbeech. | 
23. In replevin the defendant avazos for the moiety of certain rents, 
and /ets forth, that A. B. anns 83. demiſed to ane H. rendering rent, 
and afterwards ue the moiety of the rever/ion, &c. The plain- 
tiff replies, that the defendant at the time of the diſtreſs was ſeiſed of 
a moiety, and M. C. heraefcre vas, and her ſon now ts ſeiſed of a 
moiety ; the Chief J. ſaid he fbould have traverſed the original ſeiſin | 
at the time f the leaſe. Judgment for the avowant. Comb. 230. | 
Mich. 5 W. & M. in B. R. Turner v. Fuller. 


eee 


(K. a) Seifin in Fee, in Tail, or Franktenement. "—— 


= "Wo 1 treſpaſs, the one intitled himſelf by ſpecial tail by gift to hir 
father and mother and the heirs of their bodies, who had iſſue the 
Feme of the defendant ; the other ſaid that the gift was to the father | 
and mother, and. the heirs of the body af the father, <vho had ſue the 
fon now;plaintiff by a ſecond wife and no plea without traverſing 
on ſpecial tail in the bar, Br. Traverſe, per, &c. pl. 286. cites 
9 H. 6. 9. 3 | 
2. Entry in nature of aſſiſe; the tenant /aid that W. was ſeiſed 
in fee, and . him and gave colour to the plaintiff, and the 
Plaintiff ſaid that W. was ſciſed in fee in jure uxoris, and had my 
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Ber, and the feme died, and . was ſeiſed as tenant by the curtefy and 
znteoffed the tenant, abſque hoc, that M. was feiſed in fee mods & 
forma, &c. and the others e contra; and ſome doubted if he 
need traverſe or not, therefore quiere ; but it ſeems the traverſe is 
well taken. Br. Traverle, per, &c. pl. 375. cites 30 H. 6. 4. 
Ne ought to 3. In treſpaſs the defendant juſtified the entering and cutting of corn, 
— becauſe C. M. ves ſciſed of the place in fee, and owed the land, and 
ion in fee be defendant as fervant ts bim, &c. entered and cut it, &c. The 
which was plaintiff ſaid that the land was his franktenement at the time, &c. 
_.. abſque hoe, that it was the frankteneme:it of C. MH. And per tot. 
ba caſe of Cur. he ought to traverſe the ſeiſin in fee, quod nota ; for the 
ns „ franktenement of C. M. was nat pleaded in the bar, but his ſeiſin in 
1 os fee. Br. Traverſe, per, &c. pl. 254. cites 18 E. 4. 3. WES 
Cleach, cited 18 E. g. 4. 3+ 


Br. Repli- 4. [In treſpaſs.) The defendant alleged that bit father was ſciſed 


on, pl. >, fee, and the plaintiff ſaid that J. S. was ſeiſed in fee and lenſed to 


45. cites 1 : 
0. — Lim fer ꝙ ears, and after he held over his term, and the leſſor entered 


—_— and gave to the plaintiff in tail, &c. And a good plea without tra- 
. verſing the ſeiſin in fee in the father of the defendant ; for when 
f he holds over his term it is a doubt in the law, whether he has 
ferfin in fee thereby. Br. Traverſe, per, 8&c. pl. 277. cites 22 E. 

4. 38. ; 

- Awvorery was made for a rent charge in fee, ſuppoſing the grant- 
or ſeiſed of the place where, &c. in his demeſne as of fee at the time 
of the grant. The plaintiff ſhewed that the granter was ſeiſed of an 
eftate tail at the time of the grant, and ſhewed of whoſe gift the tail 
eas, and that the grantor was dead, and that he 2was his iſſue and 
beir of his body, &c. This is not good without traverſing the fee- 

1377] fimple, by the opinjon of Mounſon, Harper, and Dyer; but Man- 

| wood e contra. D. 280. b. in pl. 16. cites Mich. 14 & 15 Eliz. 

Anon. | 

$.P. by Ho- 6. Avoory for damage feaſent in N. &c. The plaintiff replied 
bart Ch. J. that he is /ei/ed in fee of B. which is the cloſe adjoining, and the de- 
1 under fendant and thoſe whoſe eſtate, &c. time out of mind have u/ed te 
the caſe of incloſe againſt B. The defendant rejoined that B. was the frank- 
_— tenement of G. and traverſed the ſeifen of the plaintiff in fee at the 
Fer, it time when, &c. the plaintiſt demurred. The Court was of opi- 
was held nion that the preciſe gate which the plaintiſf had in B. was not 
Yel- 295. traverſable, if the plaintiff had ſaid only in general that he was 


— pa ſeiſed, without ſaying of what eſtate, and had only ſaid it was 


Perient, his franktenement ; and then the other fide muſt have ſaid that 


_— he had nothing in it; but now this ſpecial traverſe of the eſtate 
leged by the in fee is good, becauſe the plaintiff had given advantage to do ſo, 


plaintiff may whereas otherwiſe it had been ill; for if he had but an eſtate for 


eee years, or at will or ſufferance, or common, or licence only, to put 


ant by way in his beaſts pro hac vice, it ſuffices ; contra if but a treſpaſſer. 


of traverſe But Windham doubted, D. 365. pl. 32. Mich. 21 & 22 Eliz. 
may an*® Sir Fra. Leake's cafe, 


the matter 
alleged in the ſame words. 
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Br. Seiſin, pl. 29. cites 5 E. 4. 62. 
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In ve the plaintiff ſer forth that he var ſciſed in fee, and Oro. E. 771. 
made a leaſe to the defendant for years, who committed waſte ; the Ewe v. 
defendant pleaded that R. H. wos ſeiſed in fee, who conveyed to the P. p. 
defendant in fee, who re-granted to the plaintiff and his heirs fo long as Mo. 665. 
R. H. ſhould have iffue of his body, whereupon the plaintiff entered and | any 
made the leaſe to the defendant prout, &c. and that R. H. died at D. Lane, 83. 
evithout iſſue of his bedy the plaintiff had judgment in C. B. and it is 2 P. F. 
was Tllirmed in B. K. for the ſeiſin in fee ſet forth by the plaintiff 
2s in himſelf ſhall be intended an abſolute fee ſince the defendant 
does not diſcloſe any eſtate but a determinable fee in the plaintiiF 
which differs from that alleged by the plaintiff, and fo not good 
without a traveſe. Yelv. 140. Mich. 6 Jac, B. R. Ewer v. 


(L. a) Seiſin, or Tenure, &c. Sev rem. 


t. JN reſcous the ſeifin is not traverſable; for a man may diſtrain S. P. but the 
, » 7 . 7 8 be X - 4 tenure is 
who never was ſeifed, Br. Seiſin, pl. 29. cites 5 E. 4. 62. „ 
| b. pl. 3. Mich. 13 H. 7. Anon. per Fineux and Rede Juſtices. 


2. Contra in replevin; for there the ſeiſin is traverſable. Br. * 
Seiſin, pl. 29. cites 5 E. 4. 62. 228 


ænuſance as bail ff to the em of B. and ſhreved that the lands avere parcel of ſuch a chantery, webich came 
io E. G. by the ſtat. of 1 Ed. b. and pleaded tbe ſaving in the ſlatute, by which the rights of athers were 
ſaved, and ſpewwed that fo much rent <vas behind, &c. The plaintiff replied that the lands cnere out of the 
fee ard ſeignicry of the earl, &c. This was ruled to be no plea, becauſe he confeſſed ſo much by the 
avowry ; but this is for rent reſerved by the ſaving of the act of parliament, and is a rent- ſeck diſtrain- 
able for the p:ivilege which was before ; but he may traverſe the tenure, (viz.) abſgue hoc, that at the 
tine of the making the ſtatute, er ever after the lands were bolden of the ſaid carl, Winch. 77. Paſch. 
22 Jac. Stephens v. Randal, | | 


3. But in ceſſuvit the ceſſer ſhall be traverſcd and not the ſeiſin. Rt | 
| e tenure is 


traverſable 
and not the ſeiſin per Fineux and Rede J. Keilw, 31. b. pl. 3. Mich. 13 H. 7. Anon. 


4. And in writ of eſcheat the tenure ſhall be traverſed, but not [378 J 
the ſeiſin. Br. Seiſin, pl. 29. cites 5 E. 4. 62. 
5. So in right of ward, and in writ of * raviſhment of ward. If in ward - 
Br, Seiſin, pl 29. cites 5 E. 4. 62. ——— 


ment of 
ward, the defendant pleads feoffment of the father of the infant, he ſhall ſay abſque hoc that he died his 
tenant, and not that he did not die ſeiſed. Br. Traverſe, per, &c. pl. 49. cites 14 H. 4. 16. ——— 
Br. Ejectione, &c. pl. 3. cites 13 H. 4. 17. S. C. 

The poſſeſſion, nor the ſeiſin in raviſhment of ward, nor in ejectment of ward, is not traverſables 
Br. Traverſe, per, &c. pl. 50. cites 14 H. 4. 24. Per Thirn and Hill. : 

Per Cateſby, if lord and tenant are, and the tenan! i: diſſeiſed, and dies, and the lord brings writ of 
ward, ſuppoſing that the tenant died in his homage, this dying ſriſed is not traverſable; for the lord ſhall 


| Have the ward, though he does not die ſeiſed, becauſe he died in his homage. But Brooke ſays, fee 


the writ an4 the count thereof among the entries; for it ſeems that the I fall ſay that be died in bis 
b:mage, ard not that be died ſeiſed of the land. And in writ of ward by the lord of the ward of the heir 
of the meſne, ſuppoſing that the meſne died ſeiſed in fee, this is not traverſable. Put ſez that the entry 
in writ of ward, and in raviſhment of ward, is no more but that he died in his homage. Br. Traverſe, 
der, &c. pl. 255. Cites 18 E. 4. 5. F 

8. P. Per Fineux and Rede J. Keilw. 31. b. pl. 3. Mich, 13 H. 7. Anon. 


6. Ss 


Mork is a 


378 mee. 


r S in treſpaſt the tenure ſhall be traverſed, and not the fei- 
e fin. Br. Seiſin, pl. 29. cites 5 E. 4. 62. | 

the poſſeſſion, the ſein is traverſable, and not the tenure ; for the avowant ſhall have judgment there to 
have return for the fervicess And jo the diference has always been taken between action of treſpaſs and 
every. Keilw. 31. b. pl. 3. Mich. 13 Hf. 7. Anon, Per Fineux and Rede J. | 


As in_reple- 7. Where the plaintiff confeſſes the ſame tenure that is in the avowry, 
vinthede- and of the ſame nature, but he holds by leſs rent, there the plaintiff 


vouch, be. ſhall anſwer to the ſeifin. * But if the defendant avows for ſervice of 
cauſe the chivalry, and the plaintiff ſays that he holds in ſocage, there he ſhall 
Pabel traverſe the tenure, and not the ſeiſin; per Nele J. and Brian 


vere by be- Ch. J. agreed it to be a good diverſity, Br. Avowry, pl. 104. 
maze, feal'y, cites 20 E. 4. 16. 


cuage, | 
ond 25. Tr, and alleged ſeifin by the bands of the plaintiff as bis very tenant, &c. and for 26. arrear at 
Eaſter he avowed. Vaviſor ſaid heought not to avow ; tor we hold this acre n fealty and 2 d. of which 
ſervices, &c. abſque hac that wwe bold of you by bcmage. fealty, and eſcuage, and 25. rent, modo & forma, 
d&c. Per Huſſey, you ought to traverſe the ſeiſin, and not the tenure, as here. And per Brian Ch. J. 
he ſhall traverſe the ſciin; for the eſcuage makes the ſervice of chivalry, and the defendart bas al'eged ſeijin 
in ite other ſervice, and nat in the eſcuage ; and therefore he ſhall traverſe the ſeifin cf them, viz. of the 
25. and of the homage; for all this may be ſocage; and therefore he ſhall traverſe the ſeifin of that 
which makes the ſocage tenure, but not the ſervice of that which makes the ſervice of chivalry. Br. 
Avowry, pl. 104. cites 20 E. 4. 16. 
And per Huſſey, in avowry fer tenure by 10 fl. and alleging ſeiſin, &c. the plaintiff may ſoy that he 
bolds of bim by a hawk, abſyue hac that be bolds of bim by 10d. and ſball not anſwer to the jcifin ; quod 


Brian conceſſit. Br. Avowry, pl. 104. cites 20 E. 4. 16. 
8. P. PerFineux and Rede J. and per Rede J. the tenare is traverſable, though they do net wary in the 


- Senure, in ſome caſes in avowry ; as if the avowant fbrwvs the commencement of his tenute, and he ſhews be- 


fore the ſtature of, &c. and ſince time of memory, and ſhews when his anceſtor was ſeiſed of the ſame 
lands. where the taking, &c. and infeoffed, &c. to hold ot him by fealty and certain rent payable, &. and 
for fo much, &c. In this caſe the tenure is traverſable, and not the ſeiſin. Kelw. 31. b. pl. 3. Mich 


13 H. 7. Anon. | 
9 Rep. 35. a. in Bucxxar's caſe, it is obſerved by the reporter, that where it is ſaid that when the 


Jard varies in the nature and quality of the ſervices, that the tenure is traverſabie, this is true when the 
tenant confeſſes the tenure in part, but he cannot traverſe all the tenure ; as if the defendant in replevin + 
avows upon the plaintiff for rent and ſervices, as upon his very tenant, the plaintiff cannot ſay that he 
holds the ſame land of a ftranger, abſque hoc that he holds of the ayowant ; but he muſt diſclaim or 

hors de ſon fee ; and fays that with this agrees 10 H. 6. 6. b. and 7. a. 35 f. C. tit. Avow- 


Ty, 28. 37 H. 6. 25. 2 11 H. 4. 11. 9E. 2. Avowry, 222. 15 E. 2. Avowry, 214. 
S. P. Mar. 175. Hill. 17 Car. C. B. in caſe of LayTox v. GEAN E, by Banks Ch, J. that 


| where the lord and tenant differ in the ſervices, the traverſe ſhall be of the tenure and not of the ſeiſin; 
but where they agree in the ſervices the ſeiſin may be traverſed ; and Cites 21 E. 4. 64+ and 84. 20 E. 4. 


27. 22 Aſſ. 68. and 9 Rep. 33. Bucknall's caſe. | 


8. In 4% of rent, the tenure is traverſable, and not the ſeifin ; 

per Fineux and Rede J. Kelw. 31. b. pl. 3. Mich. 13 H. 7. Anon. 

9. In replevin the defendant avawed, for that the plaintiff held of 

him one acre of land in the place where, &c. by fealty, and 16s. rent 

payable at tao feaſts ; the plaintiff replied that he held of the avow- 

ant the ſame acre, and two more by fealty, and 16s. rent payable at 

[ 379 ] one day, abſque hoc that he held the faid acre by the ſervicet payable at 2 
| days, it was objected that the plaintiff ought not to traverſe the te- 
nure. But Walmſley contra; for if he ſhould traverſe the ſeiſin, 

that would be a confeſſion of the tenure, quod Periam conceſſit; 

and faid that the difference commonly taken in the books is, that 

where the parties agree in the fenure, there the ſeiſin is traverſable, ei 

vice verſa ; and he conceived that the payment at two days alters 

the _ 24. pl. 34. Trin. 26 Uiz. C. B. Throgmorton 


v. Terring 


Traverſe: 379 
(M. a) Scifin /ole, or joint. 


1. JN raviſhment of ward, the plaintiff claimed the heir as heir of In raviſh- 
H. who died ſeiſed, &c. and the defendant ſaid that A. aa, Went of | 


feiſed in fee before that H. any thing had, ond took H. to baron, and findort ſeid 
had iſſue the infant, abſque hoc that H. was ſole ſeiſed at the time of his that the an- 


death, &c. and the others e contra ; and the plea held good. Br. 7 Rs 
"Traverſe per, &c. pl. 142. cites 37 H. 6. 31, Jointly ſe ſedy 


and F. N. 
ſurvived ; this is ſufficient without traverſing the ſole ſeiſin; for the orit and declaration is — up- 
feſal. Br. Confeſs and Avoid, pl. 61. cites 1 E. 4. 9. and 2 E. 4. 28, 29. accordingly: | 

But in raviſhment of ward by executors, who counted that A. was ſeiſed in fee, and held of their 
teſtator in chivalry, &c. and died, his beir within age, by which the lord ſeiſed him and died, and the 
executors plaintiffs were poſſeſſed, and the defendant raviſhed him; the defendant ſaid that the father 
of the infant was only ſeiſed in right of FJ. his wife now defendant, ant the farb:'r aid, and ſhe furvived 
ard ſeijed the infant her caun ſon, &c. And per Cur. this is no plea, without traverſing abſque hoc that 
the father died ſeiſed in fee prout, &c, Br. Traverſe per, &c. pl. 255. Cites 18 E. 4. 5. 


2. In treſpaſs, if /o/e dying ſeiſed be pleaded in bar, title, or repli- Br. Brief, 
cation, & c. and avoided by joint ęſlate in him and in another who ſur- 5 82 cites 
vi vel, there he ſhall traverſe the-ſole dying ſeiſed; for bar, title, Tee 
replication, and ſuch pleadings are matter in fact. Br. Confeſs per, &c. pl. 
and Avoid, pl. 61. cites 1 E. 4. 9. | 4 ng 
SN 8. P. Ibid. pl. 213. cites 2 E. 4. 28, 29. 


3. But where ſuch dying ſeiſed is alleged in ayel, beſayel, and Br. Brief, 
mortdanceſtor, & c. there it is ſufficient to plead the jointure in him and pl. 39. cites 
another, and that the other ſurvived ; and well without traverſe 3 Fe 2 
for writ and declaration is not but ſuppeſal ; quod nota by both per, &c. pl. 
courts of B. R. and C. B. Br. Confeſs and Avoid, pl. 61. cites 395: <5 
1 E. 4. 9. | 8. P. Ibid. 

pl. 213. cites 2 E. 4. 28, 29.8. P. Cro. E. 795. pl. 4 r. in caſe of Cowper v. Temple. 


4. Where a man pleads jointenancy in aſſiſe, or præcipe quod red- 
dat, or ſeiſin in jure wxoris, judgment of the writ ; this is ſufficient 
without affirming ſeiſin in fact, or traverſing the ſole ſeiſin, where the 
ſeiſin is in jure uxoris ; for the writ is only ſuppoſal, but title is 
matter in fact, therefore dtherwiſe it ſhall be there. Br, "Traverſe 
per, &c. pl. 237. cites 10 E. 4. 16. h 

5. In dowwer, if the tenant allepes joiritenancy in the baron, and Heath's 
in J. J. who ſurvived, the feme ſhall ſay that he ums ſole ſeiſed, Os 3 
abſque hoc that they were jointly ſeiſcd. Br. Traverſe per, &e. Is 
pl. 279. Cites 22 E. 4. 39. 

6. Replevin; the defendant made cegnigante as bailiff to Sir 
Anthony Cook for damage feaſant in his freebeld ; the plaintiff ſaid he 
held the land in coparcenary with the faid Sir Anthony, as coheirs 
to Sir Edw. Belknap: and Harper and Weſton thought it not . 

ood without a traverſe of the ſole freehold of the ſaid Sir An- [C3801 
thony, but Welſh and Dyer e contra ; and at length ifſue was 
Joined upon the coparcenary, and not whether the intire was the 
coparcenary of Sir A. which is only ſuppoſal as a declaration; 
and this plea of coparcenary is only in abatement of the avowry 
Vol. XX. . 1 F in 


Traverſe. 


in effect. D. 280. b. pl. 15. Mich. 10 & 11 Eliz. Sir Ant. 
Cooke's caſ 5 
7. In replevin the defendant avowed, for that a copyhold avas 
granted to the defendant and B. C. D. and E. and that C. D. and E. 
died, and afterwards B. died, whereby the defendant was in by ſurvi- 
worſhip, and ſo is ſole ſciſed, and took the cattle damage feaſant ; the plain- 
tiff confeſed the grant, and that C. D. and E. died, and that B. and 
the defendant ſurvived ; but ſays that B. afterwards ſurrendered his 
rt to a firanger, who ſurrendered to the plaintiff, abſque hoc that 
the defendant was fole ſeiſed at the time of the taking. It was object- 
ed that the ſole ſeiſin was not traverſable, but the ſurvivorſhip 
only; and that the jointenangy and ſurvivorſhip are confeſſed and 
avoided, and fo the traverſe is double. But per tot. Cur. the tra- 
verſe is good; for the fole ſeiſin being alleged by the defendant 
by way of bar preciſely and materially, it ought to be traverſed. 
Cro. E. 795. pl. 41. Mich. 42 and 43 Eliz. C. B. Cowper v. 
Temple. | | 
8. In zreſpa/s brought by M. widow, & c. the defendant pleaded 
that before the treſpaſs B. her huſband was ſeiſed in fee, and ſo ſeiſed 
died, whereby the lands deſcended to C. his ſon and heir, who demiſed 
it to the defendant, by virtue whereof he entered; the plaintiff re- 
plied that before C. any thing had, c. A. his grandfather was ſeiſed 
in fee ; and in conſideration of a marriage between B. and M. the 
plaintiff, he made a feoffment to them and to the heirs of B. on the 
bedy of MH. to be begotten, remainder to B. in fee, abſgue hoc that 
B. died ſciſed in fee modo & forma prout, &c. Upon demurrer it 
was adjudged for the plaintiff, becauſe no dying ſeiſed is pleaded 
ſo as it might be traverſed, but with a ſic ſeiſitus obiit. And the 
only matter traverſable here is the ſeiſin in fee modo & forma; 
for the replication has confeſſed a joint- ſeiſin of B. and M. and to 
the heirs of the body of B. with a fee-ſimple in B. and that is 
good with the traverſe, Hutt. 123. Trin. 9 Car. Edwards v. 
Laurence. 1 
Freem. Rep. 9. In treſpaſs for taking his horſe, the defendant juſtified that he 
202. pl.205. was ſeiſed of fuch lands, and intitles himſelf to an heriot, the plain- 
= — tiff replies that F. S. was jointly ſeiſed with the defendant, & hoc 
that when a paratus eſt yerificare. The plaintiff demurred generally, becauſe 
Lying _ the plaintiff ſhould have traverſed the ſole ſeiſin. It was anſwer- 
. A ed that he need not traverſe the ſole ſeiſin, becauſe the matter al- 
Hall len. leged by him avoids the bar without a traverſe. The Chief J. held 
prong þ * the traverſe of the ſole ſciſin neceſſary, becauſe it is iſſuable; and 
PL was the other juſtices (abſente Ellis) were of the ſame opinion; and 
argued, that gave judgment for the defendant. 2 Mod. 60. Mich. 27 Car. 2. 
the plaintiff C. B. Snow v. Wiſeman. | k 


ought to 
_ rraverſed the ſole ſeifin, becauſe otherwiſe there are only 2 affirmatives, and yet no confeſſing nor 


avoiding neither; and 2 airmatives cannot make any iſſue. And he cited 22 H. 6. 23. 1 Bulſt. 48. 

H. 7. 10, 11. And that there was a great difference between jointenancy pleaded in the bar, where 2 
Cle ſeiſin is alleged in a count or declaration, and when it is in the replication, when a ſole ſeiſin is al- 
leged in the bar; but the count is but as ſupphlal, and fo need not be traverfed ; as the bar muſt where 
it is contradicted, becauſe the bar muſt be more certainly and politively alleged, and cited 1 Ed. 4. 9 


Bro. Trav. 279. Telv. 140, 141. and 3 Cro. 230. 


380 


10. In 


Traverſe. 


10. In replevin for taking his cattle, the defendant made conu- 
ance, that A. was ſeiſed of the place where, &c. in fee, and that by 
his command he took the cattle damagyg feaſant. The plaintiff replied, 
that he was ſciſad of one 3d part, and put in his caltle, ab/que hx 
that A. was ſole ſeiſcd. Upon demurrer the plaintiff had judg- 
ment ; for the defendant made conuſance that his maſter was 
ſeiſed, which muſt neceſſarily be intended ſole ſeiſed; and what- 
ever is neceſſarily intended, or implied, is traverſable, as well as 
if, it were expreſſed ; therefore though the detendant * alleged a 
ſeiſin in fee generally only, yet that being intended a ſole ſeiſin, 
the plaintiff may traverſe the ſole ſeiſin; and ſince the plaintiff 
makes himſelf tenant in common with the defendant, it had not 
been enough to ſay, that he is tenant in common with the defen- 


1380 


6 Mod. 1 58. 
S. C. and 
Holt Ch. J. 
for the al- 
leging hims 
ſelf to be 
tenant in 
common 
with him, is 
not a con- 
feſſion and 
an avoid- 
ance. And 
whereas the 
caſe of D. 
280. [ above] 
had been ob- 


a . . A jected, h 
dant, without traverſing his ſ-le ſeiſin, or that he was ſeiſed modo 15 4, 3 
& forma. 2 Salk. 629. pl. 6. Paſch. 3 Annæ, B. R. Gilbert v. that the 
Parker Court were 
hs divided upon 


it. And 2dly, there may be a difference between coparceners and joint-nants, and tenants in common ; 


for the two firſt are ſeiſed, per my & per tout; bur the laſt has a ſeveral ein; and heie, to introduce 
his traverſe, he muſt make himle.f lome title, to enable him to controvert with the defendant. 


(N. a) Seiſin in general. 


1. * was held, that if a man brings writ of right, and counts 
upon ſeiſin of his anceſtor, or upon his own ſciſin, this ſei- 
ſin is not traverſable; but he may tender the half-mark to in- 
quire of the ſeiſin. But if ſuch recovery by writ of right be 
pleaded in bar in another action, the demandant may traverſe the 
ſeiſin by way of falſifying; and note, that at this day the /erfen in 
every action is traverſable by the ſlatute of new limitations. Br. Tra- 
verſe per, &c. pl. 338. cites 10 E. 4.9. | 
2. A writ of entry, in nature of an aſſiſe, was brought againſt 
A. who pleaded, in abatement of the writ, that befere the ſeiſin and 
diſſeiſin ſuppoſed, E. was ſciſed in fee of this land, and being ſ ſciſ 
ed, leaſed the land to him and his wife for their lives, and that his 
faid wife is in full life at Dale, and is nt named in the writ. The 
plaintiff replies, that long after the ſciſin of A. of the lands afore- 
ſaid, he was ſeiſed in fee of the ſaid lands, amd leaſed them to A. for 
life ; and that E. being fo ſeiſed, made the ſaid leaſe tor lives to A. 
end his wife, and that he entered for the forfeiture, and was feiſed till 
A. entered and ouſted him. This is a good replication, without tra- 
verſing the ſeiſin in fee of E. for that was confeſſed and avoided 
before; for when E. made a leaſe for life to the huſband and 
. Wife, he gained a wrongful fee to himſelf by this leaſe; which 
fee is deſtroyed by. the entry of the demandant for the forfeiture, 
as is alſo the jointenancy between A. and his wife. Jenk. 105g. pl. 1. 
3. Where ſeiſin is materialiy ulleged in a real action, in a bar, 
replication, or title, it ought to be traverſed; and the confeſſion and 
avoidance of joint ſeiſin and ſurvivorſbip will not ſerve ; for the alle. 
. gation of ſeiſin is poſitive, and is to, be underſtœod fole ſciſin. 
(HY 117. pl. 34. 
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Put where 
the ſeiſin 

's alleged by 
ray of ſupe 
p /itiin, as in 
a writ of 
avl or Wort- 


dancer, where the dying ſeiſed of the anceſtor is alleged by the words & quod cum in the count; there 
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381 | ' Traverſe. 


a confeſſion and avoidance will ferye, for the reaſon aforeſaid ; and ſo if, in the writ of ayel, the fti$n is 
alleged in the ayel ut dicitur. In mortdanceſtet the writ is for the jury to inquire' whether the anceſtor 
of the demandant died ſeiſed- Jenk. 117. pl. 34+ | 


* 
* 


2 Le. $0. 4. In replevin, &c. the defendant avswed the taking, &c. da- 
- 107- mage feaſant, ſetting forth, that one F. was ſeiſed in fee, 8&c. and 
ERRING . . = . 

v. Bar- demiſed the land to him for 21 years, &c. The plaintiff replied, 
DOCK, that before F. wes ſeiſed, king H. 8. was ſciſed in fee, &c. and made 
3 . a grant theresf, by copy of courtrali in fee. It was objected, that the 
rer was, be. Plaintiff ſhould have traverſed the ſcifin in fee in J. who might 


cauſe by that come to the land by a good title of puiſne time. Wray ſaid, 


oy (nr yt there is no queſtion but where the defendant alleges a ſeiſin in one 
the as from whom he claims, there the plaintiff cannot allege a ſeifin in 


an xt a> another from whom he claims beforc the *ſeifin of, &c. without 


bats fr traverſing, conſeſſing, and avoiding the ſcifin alleged by the defen- 


plaintiff in dant. And judgment was given for the ayowant. Cro. E. 30. 
— rang Trin. 26 Eliz. B. R. Herring v. Blucklow. 

have concluded thus, (viz.) and ſo he was ſeiſed by the cuſtom till the avowant, prætextu of the ſaid 
leaſe for years, entered; and io it was adjudged. 3 Le. 94. pl. 186. S. C. in the ſame words. 
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(0. a) Tile, or Intruſion. 


Heath's 15 DETINU E of a box of charters, bailed by T. to the defindart 
2 7 . to deliver to the plaintiff. The defendant ſaid, that they con- 
S. C. cern#d the manor of B. iuheregf he himſelf is ſeifed, and was peſſeſſed of 
the box of charters 7i!l the ſuid T. took them, and after he bailed 

them to the defendant, as in the declaratizn ; by which he retained 

them, as lawfully he might. The plaintiff ſaid, that before that 

the defendant any thing had, R. was feifed of the manor, and poſjeſſ= 

ed of the charters, and gave them to the faid T, who delivered them to 

the defendant, and after R. died ſeiſed, and the defendant intruded. 

And the defendant rejein:d and maintained the bar, abſque hoc, that he 

intruded after the death of R. prout, &c. And, per Cur. this is 

not traverſable; for the ſubſtance is the title of R. which ought 


to be traverſed. Br. Traverſe per, &c. pl. 196: cites 5 E. 4. 85. 


(P. a) Neceſſary in what Caſes, 


ps. x ad pM > his replication, cg either 10 traverſe the bar, or confeſs 
confaſfjin and and avoid the fame, Brown's Anal. 10. 
ai ance, 


er trawerſe, unleſs in ſpecial cafes, (cr by denial thereof may be added; for this is commonly ſaid to be 
part of this rule.) 2 Lutw. 162 5. Trin. 1 Anne, in the Appendix, by the reporter in the caſe of 
Walters v. Hodges. 


2. In treſpaſs the dęfimdant ſaid, that the place is his franktenes 
ment, &c. The plaintiff ſaid, that F. P. was ſeiſed in fee, and in- 
ferffed him, by which he wvas ſeiſed till the defendant did the treſpaſs ; 
and he re-entered, and brought the afion, The defendant ſaid, that 
N. was /eiſcd, and died ſe ſed, ard his heir entered, and died without 


e 


Br. ibid. 
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ue ; and the defendant as heir entered, and ſbezued how heir, &c. 
and of ſuch eflate he was ſeiſed at the time of the treſpaſs. And the 
opinion was, that it is no plea ; for he has not traverſed the re- 
lication, nor confeſſed and avoided it ; for it may be, that the 
defendant diſſeiſed the plaintiff, and infeoffed N. who died ſeiſed, 
and to whom the defendant is heir, and he ſhall not take advan- 
tage of this deſcent. Br. Replication, pl. 18. cites 7 H. 6. 31. 
3. Where the plaintiff alleges a negative, the defendant may an- At in diſceit, 
ſwer in the affirmative without traverſe. Br. Traverſe per, &c. Fo og 


pl. 63. cites 7 H. 6. 43. ſued the 


| Plaintiff in 
debt in the name of M. without his aſſent, the defendant ſaid, that he retained him at B. &c. by which 
be ſued him <v.th afjent of M. without traverſe, and well. Br. Ibid. | 


4. In treſpaſs the defendant ſaid, that he and A. did the treſpaſs, L 383 J 
to which A. the plaintiff has releaſed, &c. by this deed, &c. The 
plaintiff ſaid that A. did not do the treſpaſs, but thereef is not guilty; 
and a good replication. Br. Replication, pl. 64. cites 11H. 6. 35. 
5. Dower againſt R. and F.—R. pleaded nontenure generally; 
and J. anjwered as tenant of the entierty, and pleaded in bar ; and 
no plea, without ſaying nbſque hoc that K. any thing had, by which 
he ſaid accordingly. But after Newton agreed the plea good 
without the traverſe. Br. Several Tenancy, pl. 17. cites 22 f. 6. 44. 
6. Where the one party traverſes, the other, «vhs regoins to him, 
Hall not traverſe alſo ; but it ſuffices to maintain the writ. Br. 
Maintenance de Brief, pl. 14. cites 9 E. 4. 36. 
7. When the tenant pleads in the negative, it ſuffices for the de- An where he 
mandant to anſwer in the affirmative. Br. Maintenance de Brief, 2 


Pl. 14. cites 9 E. 4. 36. | . ſuffices for 
| the other to ſay, that tcnant the day of the turit purchaſed, priſt. Ibid. 


8. In aſſiſe the tenant plended feoffment of the anceſtar of the plain- 
tiff with warranty, whoſe heir he is. The plaintiff ſaid, that the 
fame anceſtor is yet alive at D. in the county of N. and a good re- 
plication. Br. Replication, pl. 63. cites 11 E. 4. 18. 

9. In afjiſe, if the tenant pleads feoffment with warranty of the 
father of the plaintiff ſimply, the plaintiff may ſay, that it was upon 
condition, without traverſe, that it was not ſimply; for it is u de- 
fect in the bar. Br. Nugation, pl. 15. cites 15 E. 4. 24. 

10. In appeal of death by the heir, it is a good plea that he bas Se in appeal 
an elder brother awho is heir, without traverſing that the pleintiff is 9 2 5 
heir ; per Huſſey Ch. J. Br. Traverſe per, &c. pl. 279. cites g. * 


22 E. 4. 39. lawfully ace 
| coupled, &c. 


11. In formedon, if the zenazt plends feoffment of the anceſtor 
with warranty and offits deſcended, it is a good replication that 
after the aſſets deſcended, and before the action brought, J. N. had re- 
covered the afſets by elder title, and had ſurd execution ; quod nota 
by all the juſtices arguendo in treſpaſs. Br, Replication, pl. 66. 
cites 1 E. 5. 3. | 

Ff 3 12. Where 


So to allege cut{azory. Br. Ibid. And in thoſe he ſhall net traverſe the next heir, 
nor the lazofully accoupled, Br. Ibid. ' 


383 


Traverſe. 
12. Where the one alleges dying ſeiſed in tail, and the other 


dying ſeiſed in fee, there are 2 affirmatives; and therefore there 


+$.P. Per 
Haſſ-y Ch. 
J. Br. Tra- 
verſe per. 
c. pl. 279. 
cites 22 E. 
& 33» 
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ought to be a traverſe, and becauſe not, therefore ill by the beſt 
opinion. Br. Confeſs and Avoid, pl. 64. cites 5 H. 7. 11, 12. 

13. I ſome cuſs plea ſhall be good without traverſe for the mi/- 
chief of the trial, as where a man f pleads baſtardy, the other ſays 
that mulier, and well; guere inde, without ſaying, and not ba 
tard. Br. Traverle per, &c. pl. 187. cites 6 H. 7. 5. Per Huſ- 
ſey and Fairfax. 

14. But where the thing is to be tried ultra mare, there it is 
good law, that he need not traverſe. Br. "Traverſe per, &c. 
pl. 187. cites 6 H. 7. 5. | : 

15. Where one juſtifies by leaſe from J. S. the plaintiff ſays that 

S. injeoffed him before, it is not good without traverſe. Cro. 

. 754. pl. 17. Paſch. 42 Eliz. C. B. in Covert's caſe. 

16. When a matter ts expreſsly pleaded in the affirmative, which 
is expreſily anſwered by the other party in the negative, there a 
traverſe is needleſs, becauſe there is a ſufficient iſſue joined, as 
36 H. 6. 15. is Cro. E. 755. pl. 18. Huiſh v. Philips. 

17. A; where A. was bound in a ftatute merchant to B. the de- 
fendant in 600 l. 10 the u/e of C. defeaſanced, that if he paid ſuch 
ſums at ſuch days, the ſtatute fl.ould be void. In audita querela 
by A. he ſerved that be ⁊uas paratus at the ſaid days and places 
to pay & obtulit the ſaid “ ſums, and C. was not there to receive them. 
The defendant pleaded that at ſuch a day C. was at the place where, 
&c. and demanded the ſum, and neither the plaintiff, nor any for him, 

ere there to pay it, abſque hoc that the plaintiff obtulit the faid ſum 
at the faid day, &c. and thereupon the plaintiff demurred. It was 
held, that the traverſe was not good; for there being an expreſs 
affirmative before, quod paratus fuit, & obtulit, &c, and non 
obtulit, being an expreſs negative, there ſhall not be any traverſe; 
wherefore it was adjudged for the plaintiff. Cro. Eliz. 754, 755. 
pl. 18. Paſch. 42 Eliz. C. B. Huith v. Philips. 


Cro. J. 13. pl. 17. Paſch. 1 Jac. B. R. PuiIIrs v. Hur, S. C. and judgment 


18. In ſecond deliverance the caſe was, that J. being Ie for 
gears 9 Eliz. aſſigned his eftate to A. the plaintiff. The defendant 


pleaded that before the grant to A. viz. 8 Eliz. T. aſſigned his Hate 


to the defendant, without traverſing the grant to the plaintiff. Wil- 
hams ſaid, there needs no traverſe; for being granted the 8 Eliz. 
it is impoſſible it ſhould be granted 9g Eliz. and cited 2 Ed. 6. 
and one H. 5. But Anderſon held that he ought to traverſe ; 
for it is impoſſible to confeſs and avoid a grant by confeſſion that 
was granted to another before; for if it were fo, the 2d grant is 
void, and being confeſſed, here ought to be a traverſe. Walmſley 
contra; but Gianvill and Kingſmill held, that there mult be a 
traverſe; for there ought to be a confeſſion before there can be 
an avoidance, but here he does not confeſs the gramt, but pleads mat- 


ter that denies its being granted. And at laſt Anderſon gave judg- 


ment that he ought to traverſe, Ow. 142, 44 Eliz. in C. B. 
Ayer v. Joyncr, | | 
| 19. The 


mace gt AS os Bo bes 


Traverſe, 


*19. The plea of the detendant erght either fo confeſs and avoid, 
er traverſe the material point in the declaration; and confeſſion is 
only where the plaintiff and defendant agree in one and the ſame 
thing; and where they vary in gate in the quantity of it, there 


ought to be a traverſe. Yelv. 140. in caſe of Ewer v. Moile. 


A: if the 
plaintiff en- 
titles himſelf 
to a fee þÞ 
long as J.. 


has iſſue, 
and the de- 


fendant would derive an eſtate ſo long as N. D. has iſſue, he muſt take a traverſe ; for though they agree 
in the nature of the eſtate, yet they vary in the ſubſtance by reaſon of the different limitations. 


Yelv. 140, 141. Mich. 6 Jac. B. R. in cafe of Ewer v. Moile. 


So if the plaintiff in waile declares of an eftaie to him and bis heirs males, and the defendant derives 
Mate to the plaintiff and his heirs female, &c. this is not good without traverſing the eſtate ſurmiſed by the 


plaintiff, Yelv. 141. in caſe of Ewer v. Moile. 


20. In all actions where the plaintiff makes a title to the thing in 
demand, or to a thing for which he demands damages, there the de- 
fendant ought to make a better title to himſelf, and to traverſe 
the plaintiff's title, or otherwiſe to confeſs and avoid it. Arg. 
quod fuit concefſum per tot. Cur. Yelv. 174. Hill. 7 Jac. B. R. 
in caſe of Prieſtly v. White. | 

21. When a man /i all the fact, there needs no traverſe; 
Mo. 864. pl. 1192. Hill. 13 Jac. Weaver v. Ward. 

22. He who pleads in the negative, ſhall never take a traverſe ; 
for he muit only maintain his bar; per Jones and Whitlock, 
Palm. 5 1 1. Hill. 3 Car. B. R. Farrer v. Gate. | 

23. Where any thing pleaded is direftly contrary io the matter 
in the declaration, ſuch plea is not good without a traverſe, but 


it is in the election of the other party to paſs by it, or to demur 


upon it; per Twiſden J. who faid that this ſeemed to be a rule 
as to traverſes. Sid. 301. Mich. 18 Car. 2, B. R. in caſe of 
Courtney v. Phelps. ; | 

24. North Ch. J. ſaid, he had always taken the law to be, 
that when you come to the rephcation, the omitting of a traverſe 
<ohere it ought to be taken, was matter of ſubſtance ; for if they 
{hould not be bound to traverſe, they might plead on ad infinitum. 
And he faid fo he had often ſcen it ruled in B. R. that hoc pa- 
ratus eſt verificare, inſtead of hoc petit quod inquiratur per pa- 
triam, or de hoc ponit fe ſuper patriam, was matter of ſub- 
ſtance. - Freem. Rep. 203. pl. 205. Mich. 1675. in caſe of Snow 
v. Sir Wm. Wiſeman. 

25. In replevin, the defendant made conuſance as bailiff to Sir 
P. W. ſetting forth, that he was ſeiſed in fee of the place where, 
Kc. and ſo ju/i/ies the taking damage-feaſant ;* the plaintiff replies 


and confeſſes the ſeiſin of Sir P. W. but pleads that Sir G. W. his father 


was ſeiſed, & c. in fee, and made a leaſe o W. R. for 3 lives of the 
place where, &c. that . R. was dead, and that V. V. entered as 
eccupant, and made a leaſe to the plaintiff. The defendant demur- 
red, for that the plaintiff had not traverſed the ſeiſin in fee of Sir 


P. W. the ſon. It was held per Curiam, that either in treſpaſs 


or in avowry, if a freehold is pleaded it muſt be traverſed, unleſs 
the party does wholly confeſs and avoid it by a defeaſible title, 
only with this difference, that if in action of treſpaſs a free- 
hold is pleaded, the party may traverſe it generally, without in- 
ducing his traverſe by a title; but in avowry, the traverſe _ 
5 | | Ff 4 e 


2 Mod. 60. 
Mich. 27 
Car. 2. E. B. 
S. C. g. 
cordingly. 
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of a tra- be induced by ſeting forth a title; et per Curiam, the want of 2 
* traverſe is matter of ſubſtance in the principle caſe, becauſe there 
wherewas are 2 afarmatives in the pleading, and that will not admit any tri- 
parcel cf the al without a traverſe; therefore it is not helped by a general de- 
manor tem- . 3 
yore e, wur rer; but a ſuperfluous traverſe is only matter of form, becauſe it 
nig; for doth the other party no injury. 3 Salk. 354, 355+ pl. 7. Mich. 4 
though it © Jac, 2. Radborn v. Rennadale. | 
was gianted | 

that the reverſion of the locus in quo remained parcel of the manor after the demiſe for three lives; 
ye; the place itſelf ani the freehold were ſevered by the demiſe, and by conſequence they were not par- 
cel of manor tempore quo, &c. therefore the plaintiff ought to have traverſed that which the defen- 
gant had affirmed (vz.) that the locus in quo was parcel of the manor of A. tempore quo, &c. And 
as to this matter there is a difference between replevin and treſpaſs ; and the Court held that the ſeifin 
in dominico of the place where, &c. was not traveriable; for it i; not expreſ ly alleged in the conuſance, 
that Sir P. &c. was ſeiſed in dominico of the place where, but only by conſequence as it was parcel of 
the manor of Aſey; of which he {Sir P. W.) was ſeiſed in dominico; therefore if he had traverſed 
' the le. in, it muſt have been of all the manor. The judgment was affirmed. 


26. The default of a neceſſary traverſe is ſubſtance, and not aid- 
ed by a general demurrer, Carth. 166, Mich. 2 W. & M. B. R. 
in caſe of Bradburn v. Kennerdale. | 


Se (N. ) (Q. a) Neceſſary in what Caſe, ꝛcbere there is a 
: Confeſſing and Avoiding. 


1 IVY HERE the matter is confeſſed and ayoided it need not be 
? traverſed. 3 Salk. 353. pl. 4. Paſch. 9 W. 3. Anon. 

But where 2. In annuity the plaintiff declared upon preſcription ; the defendant 
— | fn aid that it was granted upon condition, which is broken on the part of the. 
1 Phy it is ſuf. plaintiff ; and no plea per Cur. without traver/ing the annuity by 
1 e preſcription; for annuity by preſcription, and annuity by grant upon 
; = e Conditicn, cannot be extended to one and the ſame annuity. Br. Confeſs 
1 was upm and Avoid, pl. 63. cites 32 H. 6. 4. | 
{ condition, | N | | 
H c- w-thout traverſing, &c. for it may be intended one and the ſame feoffment ; note the diverſity, Br. 
s Cunteſs and Avoid, pi. 63. cites 32 H. 6. 4. | ns 


2 nn 


1 A. in treſ- 3. Where the plaintif confeſſed as much as the defendant alleges and 

i: wks oh more, he need not traverſe, Br. Traverſe per, &c. pl. 143. cites 

earn. 37 H. 6. 34. | 
1 mn append- | 

I: ant to his hon ſe in D. and ao acres of land in the place where, &c. the plaintiff ſaid that be had no common 
kf there, but during the time be davelt in the ſaid beuſe, and he did not dwell there at the time of the treſpaſs, 

+ #bſque bee that he had common there in other manner. Per Choke, where the plaintiff confeſſes all that 

4 which the defendant bas jaid ard more, he need to traverſe; but per Piiſot he ought to traverſe ; for he 

" does not confeſs all that the defendant has ſaid, for he claimed common there at all times; and the 
laintiff ſaid, that he had not common there, but when he dwelt in the Eouſe to which, &c. by which 

traverſed the common medo & forma, &c. Br. Confeſs and Avoid, pl. 22. cites 37 H. 6. 36. 

| For in aſſiſe if the &nant lead feoffment Ff the father of the plaintiff with warranty ; and the plain- 

" riff ſay:, that it bat upon condition, dec. and that be entered as heir for the condition broken, he need not to 

il traverſe, &c. for he has confeſſed all that the tenant ſaid and more, which ſurplus avoids the bar of the 

4 tenant, Per Choke. Br. Confeſs and A void, pl. 22. cites 37 H. 6. 36. 5. P. ibid. pl. 38. cites 

{ 6 H. 7. 5. per Huſſey, Fairfax, and Wood, —S. P. Br. Traverſe per, &c. pl. 197. cites 6 H. 7. 5. per 

1 Wood. Reath's Max 1. cap. 5. cites S. C. | 

in Ss elſe here, if the one a/leges dying ſe.ſed, and the other alleges deviſe of him who died ſeiſed 5 which 

it ground was admitted th:re for iaws Br. Confeſs and Avoid, pl, 22. cites 37 H. 6. 36. 7h 
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4. In treſpaſs the defendant ſaid that R. H. was feiſed in fee, 
and infeoffed 2, who infegſfed 3, who infeoffed 5, and one died, and 
the 4 infesffed the defendant, and gave colour to the plaintiff, and the 
plaintiff ſaid, that before R. H. any thing had, J. H. was ſeiſed in 
fee, till by the faid R. H. diſſeiſed, who occupied at will, which R. H. 
infeoſted the 2, who infeoffed the 3, who inferffed the 5 and 4 others, 
by which they were ſeiſed, and thewed how the defendant came to 
the poſſeſſion by them, and he re-entered, and was ſeiſed till the 
defendant did the treſpaſs, and the defendant rejoined that 
R. H. did not diſſeiſe J. H. And a good plea, and need not to 
traverſe that the 3 did not infeoff the 9, but the 5 only; for he con- 
Mes all that the defendant ſaid and more, quod nota. Br. Confeſs 
and Avoid, pl. 43. cites 3 E. 4. 17. | 

5. Where one juſtifies by a leaſe from F. S. and the plaintiff ſays, 
that the ſaid J. S. infegſted him before, and after the feaffment entered 
and diſſeiſed him and made the leaſe, and afterwards re-entered, This 
is good without traverle ; for thereby he confeſſes and avoids the 
leaſe alleged, per Cur. Cro. E. 754. pl. 17. Paſch. 42 Eliz. C. B. 
in Covert's caſe. 

6. Inreplevin the defendant avosved for that W. R. was ſeiſed and 
made a leafe to him (the defendant) for one year, and ſo juſtified the 
taking, &c. damage feaſant. The plaintiff replied, that true it is, 

that W. R. was ſeiſed, &c. but before he made a leaſe to the defendant 
he made another to the plaintiff, which is ſtill in being, and not de- 
termined ; this is ſuſhcient without a traverſe, becauſe the title of 
the defendant is confeſſed and avoided. 3 Salk. 353. pl. 4. Paſch. 
9 W. 3. B. R. Anon. 


of the thing. L. P. R. tit. Traverſe, cites Paſch. 24 Car. B. R. 


not. Where there is a Conſeffing 


(R. a) Good or 
| and. Avoiding. 
& - 7 the plea is fully confeſſed and avoided, and then a tra- 
 werſe moreover is taken; this traverſe witiates the awhele 
| pla. Id. Raym. Rep. 238. Trin. 9 W. 3. in cafe of Lambert v. 
Cook, cites Brook, Confeſs and Avoid, 65. 33 H. 6. 28. 


2. In ejectment the defendant pleaded in bar that the dean, Fc. of 


Windſor were ſeiſed, and made a leaſe for years ts M. R. who aſſigned 
it to the defendant, who was poſſeſſed till the leſſor of the plaintiff oufted 
him and diſſeiſed the dean, Sc. and being fo feiſed made a leafe to the 
plaintiff, pen whom the defendant re-entered ; the plaintiff replied, 
and confeſſed the ſciſin of the dean, Fc. and made title to the term by 
the affignment made by the lefſee to his own leſſor before the aſſignment 
made to the defendant; and traverſed the diſſeiſin. The Court held 
clearly that the traverſe was ill, becauſe the plaintiff had confeſſed 
and avoided, and alfo traverſed, whereas he ſhould have left the 
matter upon the aſſignment of the term without any traverſe, 
fo as the defendant might have traverſed the aſſignment in his re- 
joinder, which is the only material point in variance; for if the 
firit aſſigument was made to the defendant it was a diſſeiſin, 1 
| 1 
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Br. Trave ſe 
per, &c. pl. 
214. Cites 
S. C. 


For 2 con- 
teſſing and 
avoiding is 
a full an- 
ſwer of the 
matter al- 
leged, and 
ſo there 

needs no 

traverſe of 
it, or denial 


See (W, 
pl. 2. 


For by that 
means the 
party denies 
what he had 
betore con- 
ſeſſed. Jenk. 
105. pl. 1. 
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Traverſe. 


if to the leſſor of the plaintiff it was no diſſeiſin. So that the point 
was upon the priority of the aſſignment, and ought to be in iſſue. 


Mo. 557. pl. 757. Trin. 40 Eliz. Townſend v. Kingſmill. 


Brownl. 144 
rn. 
corcingly ; 
and adds, 
that if the 
plainr: had 
intenced to 
have fully 
aniwerec the 
ecfencant, 
he ovght to 
Have taken 
his traverſe 
in the very 
fame wores 
the deſend- 
ant hai 
pleaded it 
againſt him, 
vis. abique 
Hoc that he 
did enter, 
and was 


3. In ejeFment upon a leafe made by E. J. the defendant pleaded 
that before the ſaid E. had any thing one H. J. was ſeiſed in 'fee and 
had iſſue H. to whom the lands deſcended after his death, and that 
the ſaid E. entered, and was ſeiſed by abatement, and died; the plain- 
tiff replied, and confeſſed the ſciſin of M. and that he deviſed the lands 
to E. in fee, and fo claimed under the deviſe, and traverſed that fhe 
wwas ſeiſed by abatement modo & forma. And upon demurrer it was 
adjudzed for the defendant; for the plaintiff need not both to 
confeſs and avoid and alſo to traverſe the abatement; for the 
plaintiff made title under E. the deviſee of M. and ſo her entry 
legal and not by abatement, and fo be traverſe ever makes the re- 
Plication witious ; for no traverſe ſhould be taken but where the 
thing traverſed is iſſuable; and the deviſe here is only the title 
ifſuable. Beſides the traverſe was not good as to the manner of 
it; for he ſhould not have traverſed abſque hoc that E. was ſeiſed 
by abatement. But it ſhould have been abſque hoc that ſhe did 
abate, &c. Cro. J. 221. pl. 3. 7 Jac. B. R. Bedell v. Lull. 


deiled by abatement ; qucd nota, ——S. C. Yelv. 151. accordingly. 


4. In treſpaſs for treſpaſs done in an acre parcel of the manor of 
D. the defendant pleaded that R. wwas ſeiſed of the manor and the 
acre eſcheated to him, who conveyed the manor of which the acre ts 
parcel, after the eſcheat by meſne conveyance 1% A. in fee, and 
that A. 12 Eliz. infeeffed B. of the ſaid manor of which the ſaid acre 
zs parcel, and ſo juſtified by conveyance from B. to the defend- 


ant; the plaintiff replied that 10 Eliz. R. infeoffed C. of the ſaid 


acre, abſque hoc that he infegſted B. of the ſaid manor of which the 
Haid acre is parcel. The detendant demurred generally. It was 
argued that the traverſe was good, and alleged 38 H. 6. 49. the 
fame traverſe, and that here when the defendant had pleaded that 
the acre had eſcheated and alleged a feoffment of the acre, the 
plaintiff may traverſe that which is not expreſsly alleged, and cited 
34H. 6. 15. But Hobart Ch. J. ſaid that the traverſe is not 
good; for by the feoffmcut made 12 Eliz. he had confeſſed and 
avoided the feoffment made the 10 Eliz. and fo there needed no tra- 
verſe. Adjornatur. Het. 37, 38. Mich. 20 Jac. C. B. Johnſon 


v. Norway. | 
5. Debt upon bond dated 30 Novemb. 20 Jac. to perform an award, 


" fo as it be made before the jirſt day of June the defendant by his 
plea confeſſed the bond dated 30 Novemb. but ſaid it was prims deli- 


berat' 28 Aprilis 21 Fac. after which day, and before the It day of 
June felling, there was no award made, abſque hec quod cognovit 
fe teneri modo & forma, &c. It was held that the traverſe was 
repugnant; for he had confeſſed the bond, but denied it by the 
traverſe; for by Doderidge J. the traverſe abſque hoc goes to the 
deed itſelf. Lat. 59. 61. Paſch. 1 Car. The Biſhop of Norwich 
v. Cornwallis. | 


13 


f 
5 . 
9 
: 
/ 
2 4 4 
2 
9 
Jp 
"26 
7 J. 
© 
2 * 
- 
Bret 
9 * 
IA 
= 
3 
bt 
wo. 
K 
I 
2 
ag þ 
7 


Traverſe. 388 


(S. a) Good or not. Where the Party may wage See (s) f... 
Bis Law. 


pl. 38. cites - 


I. 1 HERE a man may wage his law, there he cannot tra- Br. Dette, 
verſe the cauſe of the debt nor the contract. Br. Traverſe \* 


er, &c. pl. 64. Cites 8 H. 6. 5. S8. P. K eilw. 
OE P 7 Y 39. pl. 4. cites 13 H. 7. As, 


2. As in debt upon * buying and + lending or the like, he ſhall not 333 
pl. 88. cites 


ay that he did not buy nor did not borrow, but ſhall plead that 5½ 6. 5.— 


he owes him nothing or wage his law. Br. Traverſe per, &c. 38. P. Be- 


pl. 64. cites 8 H. 6, 5. caate he may 


wage his 
law. Keilw. 39. pl. 4. Trin. 13 H. . Anon. 


+ In debt againſt an abbot of 20l. and counted that the predeceſſor borrowed the money of him, which 


came to the uſe of the bouſe, that is to ſay, in reparations, &c. per Choke, it is ſufficient to ſhew gene- 
rally how it came to the uſe of the houſe and not how it was laid out; and the defendant faid that 
be did not borrow, and a good iifue notwithſtanding that by ſome he may wage his law. Br. Traverſe 


per, &c. pl. 245. cites 13 E. 4. 4. 


3. So in debt upon arbitrement, the defendant ſhall not plead _ _ 
no ſuch ſubmiſſion ; for he may wage his law, and there he cannot P0775 


traverſe the cauſe of the debt, ner contract. Br. Traverſe per, &c. 29. Per tot. 


pl. 64. cites 8 H. 6. 5. Cur. except 


Brian 


But Br. Traverſe per, &c. pl. 245. cites 13 E. 4. 4. it was ſaid that in debt upon arditrement, he may 
traverſe the arbitrement, or wage his law. S. P. Br. Ibid. pl. 264. cites 21 E. 4. 55. that he 
may ſay no ſuch arbitrement, and yet he may wage his law. Brooke ſays quæte inde.—S. P. Be- 
cauſe this arbitrement /ies in netic- of a 3d perſ-n, and ſo the lay people may have conuſance of it, and 
for this cauſe the plea has been held good. Kelw. 39. pl. 4. Trin. 13 H. 7. Anon. 


4. Contra in debt upon a f leaſe for years, or upon { arrears of FE — 
account before auditors, there he cannot wage his law; therefore - * Fu 


there non dimiſit, &c. or nul tie] account is a good plea. Br. 228. cites 8 
Traverſe per, &c. pl. 64. cites 8 H. 6. 5. E. 4. 3. that 


he may tra- 
verſe the leaſe. $ Br. Traverſe per, &c. pl. 264. cites 21 E. 4. 55. that he may ſay nul tid 
account, and yet may wage his law. Brook ſays, guerre inde. 


5. In detinue of charters, the defendant may traverſe the bailment, S. P. Br. 
becauſe he cannot wage his law. Br. Traverſe per, &c. pl. 228. _—_ 
Cites 8 E. 4. Jo | 264. cites 21 


E 4+ 55.— | 


But in detinue of a cheſt ſealed with charters, the defendant ſaid that it is a box ſealed wich charters 
ri the prior predecfſor ef the plaintiff delivered ti the defendant, in pledge for 1003. borrixwwed, which be 
tonł to re-deliver when the 100s ſhall he paid, ab/que hoc that be detained ſuch cheſt of charters ; and 2 


good plea, and yet he might have waged his law, becaule he did not count of any charters ſpecial, Br. 


Traverie per, & c. pl. 272. cites 22 E. 4+ 7. 


6. But where he may wage his laav, there he ſhall not traverſe As in de- 


tinue of 


the bailment ; by all the Juſtices, Br. Traverſe per, &c. pl. 228. . 
cites 8 E. 4. 3. F | horſe to re- 
bail when, 


&c. the de endart ſaid that be bailed to him to bail to a ſtranger, which be has done, abſque hoc that it 
vas bailed to bim to re- Lail, rout, &c. And per tot, Cur. it is no plea, becauſe he may wage his law, 


and ſo ſhall not traverſe the bailment, Bf. Traverſe per, &c. pl. 264. cites 21 E. 4. 55» 


So 


per, &c. pl. 


* 389 Traverſe. 


So in detinue of goods, and counted of bailment, the defendant ſaid that the ſame day, &c. ard at ang. 
tber time the plaintiff gave to the defendant the ſame goods, ablque hoc that be bailed them to the defer 
dant prout, c. And per tot. Cur. except Brian, it is no plea ; for it is only argument; and alſo 
when the defendant may wage his law, as hefe, he ſhall not be ſuffered to traverſe the meſne *con- 
veyance, and in debt wpon buying of a borſe, that he did not buy is no plea ; for it is only nihil debet 
argumentatively, Br. Traverſe per, &c. pl. 275. cites 22 E. 4. 29. ; 


Se(D.b). (T. a) Good or neceſſary. Where the Writ or Count 
is of more or leſs than it ought to be. 


1. Urer the euterpleading in detinue of goods, the one ſaid 
that they were delivered upon condition to fland to the arbitre- 
ment of V. P. who awarded that he fhould do ſuch an act, which he 
has done, and that the other infeoffed him, which he has not done, and 
prayed livery ; and the «ther ſaid that he awarded this, and that the 
other o, be bound to him in lool. which he has not done, abſque hoc 
that be awarded as above. Per Aſcough, where a man alleges an 
F5.P. Per award where the award was + of this, and more, there the other 
nes A z ſhall fay that he awarded this and ſuch another thing, ab/que Hoc 
the beg opi- that he awarded this only. And per Newton, where a man pleads 
ion Br. award of 3 things, and that the defendant has done 2 of them, and 
— wag ol, 8 the zd, where in fact the award was but of 2 things, there the 
33- cites 35 Other may ſ that he awarded the 2 things which he has 3 
K. 6. 38. nb/que Loc that he awarded the third ; and there it is ſuthcient for 
the other to maintain that he awarded the third thing. Br. Tra- 

yerle per, &c. pl. 68. cites 19 H. 6. 3. 19. | 
2. Detinue of two bonds, the garniſbee pleaded arbitrement 
made between the plaintiff and him, het the plaintiff ſhould make 
partition of the manor of B. and of 190 acres of land in C. and pay to 
the garnmijbee 10l. and ſaid that the plaintiff had not made the par- 
. tition nor paid the 10l. the plaintiff ſaid that they awarded as above, 
all the edi- and alſa that the garnifhee ſhould deliver to him a deed of annuity, &c. 
tion d but it abſque hoc that they awarded as above only. And per Paſton, the 


ems it fonly cannot make iſſue. Br. Traverſe per, &c. pl. 88. cites 


(rantum). 21 H. 6. 18. | | 
3. By which the plaintiſf ſaid that the award was, that he ſhould 
make partition of the maner by itſelf, and of the land by itſelf, abſque 
hac that they awarded that the partition ſhould be made of the 
manor and land altogether prout, &c. and fo ad patriam; and it 
was ſaid that there 19. the (ly) was not ſuffered to make iſſue 
alſo ; quad miror ; therefore ſee. Br. Traverſe per, &c. pl. 88. 
cites 21 H. 6. 18, 19. | | 
4. In debt of 4/. the plainiiff counted of a leaſe of 20 acres 4 
land, rendering 4l. per ann. and the defendant ſaid that he leafed the 
20 acres, and 12 other acres for the ſame term, rendering the Al. per 
ann. Judgment of the count; and the beſt opinion was that he 
ought to traverſe, ab/que hoc that he leaſed the 20 acres auly prout, &c. 
| Br. 'Traverſe per, &c. pl. 381. cites 32 H. 6. 3. 
S. C. cited 5. Debt upon aleaſe of 4 acres of land for Al. rent, the defendant 
Le. 44- 1 demanded judgment of the count, becauſe the plaintiff leaſed the acres, 


6. Arg. , 
he ob of and a rectory, and 105. rent, and view of jrank-pledge, for the ſame 
ſum, 
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abſque hoc goes to the 2 lights, and as tothe 3d it is no anſwer; 


fam, and did net traverſe abſque hoc that he leaſed the land only for kx 
this rent, And the beſt opinion was, that he ought to traverſe ; . BI ra- 


for the leaſe of the 4 acres is not a leaſe of the rectory and reſidue. keen 
Br. Traverſe per, & c. pl. 33. cites 35 H. 6. 38. ee. 05 B. 


Court clear of opinion, that for want of ſuch traverſe the plea is not good. 


6. But in debt upon a leaſe, it is a goed plea to the writ, with- D 290 J 
out traverſing that the plaintiff and another leaſed who is alive, or S in debt far 
that the /eaſe was made to the defendant, and another who is alive; = ear 
for there * every one leaſes the entire, and the entire is leaſed to uryes leaſed, 


every one. Br. Traverſe per, &c. pl. 33. cites 35 H.6. 38. [ the de- 
| endaant to 4 
gcres ſaid that ne liſſa pas, and to the 10 acres that he leaſed to him and bis feme wvbs is alive not named, 


udgment of the writ ; and by the opinion of the Court he ſhall ſay that he leaſed the 10 acies, abſque 
* that he leaſed the 14 acres, prout, &c. Br. Traverſe per, &c. pl. 249. cites 17 E. 4. 7. 


7. So of ſelling a horſe by 2, or to 2, and the action is brought by 
one, or againſt one. Note the diverſity. Br, Traverſe per, &c. 
pl. 33. cites 35 H. 6. 38. | | 

8. Avowry by tenure of 2 acres by 125. The plaintiff ſaid he Br. Avowry, 
held thoſe 2, and 2 others by 105. abſque hoc that he held the 2 by 125. * 57. cites 
Per Keble, this is pregnant, but may take the guantity of the ſer- Br. Double, 


vices by proteſtation, and traverſe the tenure of the 2 acres only; pl. 93. cites 


but if he will ſpeak to the quantity of the ſervices, he ſhall traverſe 3. C. 
: ; R Brian ſaid 
the ſeifin; & adjornatur. Br. Traverſe per, &c. pl. 310. Cites that the 
8 H. N . - | plainti 
| could not 
plead otherwiſe ; for there is no reaſon that for the falſe avowry the plaintiff ſhould be at any miſchief, 


buthe ought to have an anſwer to it then, and then if he was never ſeiſed of more than 10s. and he al- 
leges 128. he cannot traverſe the tenure, abique hoc that he holds by 128. and as to the 28. reſidue ne 
unques ſeiſie, becauſe then be ought to agree with him in the quantity of the land, which here he does 
not; but Keble contra, as here, Mich. 8 H. 7. 5. pl. x. 


9. If Wihite-acre and Black-acre be adjoining, and are holden the 
one of F. S. and the other of F. D. and J. S. diſlrains and avows for 
beth acres, he may well traverſe the tenure 3; per Periam J. 
Godb. 24. in caſe of Throgmorton v. Terringham. 


(U. a) Not good, by its not anſwering the Point of Sex (MM) 
| the Writ, or being only to Part. 835 


1. IN account againſt guardian in ſocage, it is no plta that the 

ancgſtor held of him in chivalry, by which he ſeiſed the ward, 
unleſs he traverſes as/que hoc that he held of him in focage, prout, &c. 
quod nota z for he ſhall anſwer the point of the writ. Br. Tra- 
verſe per, &. pl. 373. (bis) cites 10 H. 6. 7. 

2. In caſe for topping 3 lights totaliter, the defendant j/fified 
the /opping 2 lights and part of the 3d, and traverſed that he Hop- 
ped the 3 lights aliter, vel alio modo. Williams J. ſaid this was 
no anſwer to the declaration, but thould have ſaid guilty or not 
Euilty, as to the reſidue, and not have traverſed at all, and the 


and 
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390 Traverſe. 


and thereupon the Court gave judgment for the plaintiff. 2 Bulſt. 
116, 117. Paſch. 9g Jac. Newall v. Barnard. | 
3. If a traverſe is zo arrow and ſhort of the mattter traverfa« 
ble, this  fibfance. Carth. 166, Mich. 2 W. and M. in B. R. 
in caſe of Bradburn v. Kennerdalc. I | 


(W. a) Of an immaterial Traverſe. 
8. P. Ibid. x. WW HERE the plea, or matter of the plea, is not ſufficient, there 


— == the ſans cco ſhall not aid it, though the ſans ceo or tra- 
verſe be good. Br. Traverſe per, &c. pl. 132. cites 9 E. 4. 40. 

{ 391 ] 2. In treſpaſs the defendant ſaid, that J. Long, and Alice his 

feme, were ſeiſed in fee jointly, and J. ſurvived Alice, and died by pro- 

teftation ſeiſed, and conveyed to the defendant as heir by deſcent, and 

ve colour. And the plaintiff ſaid, that before the ſaid F. any thing 

ad, the ſaid Alice was ſciſed in fee, and took J. to baron, by which he 

vas ſeifed in right of the ſaid A. and after they granted the ſaid tene- 

ment to two by fine, who re-infeeffed the ſaid J. and A. and to the heirs 

fog faid A. and the plaintiff conveyed to him as heir of A. Abſque 

» that the ſaid J. was ſeiſed in fre; and fo to iſſue, and found for 

the plaintiff. Per Brian, the traverſe is void; for if J. was ſeiſed 

in fee or not, yet by the fine, which is confeſſed by both, his in- 

tereſt in fee was determined, ſo he ought to have traverſed, that 7. 

was not ſeiſed in fee after the fine ; quod Priſot conceſſit, that the 

traverſe is void for the cauſe aforeſaid ; but Cateſby contra. Br. 

Traverſe per, &c. pl. 271. cites 21 E. 4. 83. 

3- In replevin the defendant avowed the taking damage feaſant. 
The plaintiff replied, that J. S. made a leaſe to him, by which he 
entered, and put in his cattle. The defendant rejoined, hat be- 
Here the leaſe made to the plaintiff, J. S. made a feoffment io him. 
The plaintiff maintained the leaſe, abſque hac that J. S. ſciſitus feoffa- 
wit. It was held, per tot. Cur. that the word /eiitus is idle, and 
ought to have been left out; for a man cannot make feoffment, 
unleis he is ſeiſed. Godb. 111, pl. 132. Mich. 28 and 29 Eliz. 
Hales v. Home. 2 | 

4. In replevin, &c. the defendant awed, & c. and the plaintiff 
replied in bar, that the prior and convent of N. were ſeiſed in fee, and 
fo conveyed a title to himſelf by a leaſe, & c. The plaintiff | detendant]} 
rejoined, abſque hoc that the prior and convent were ſciſed in their 
demeſne as of fee, &c. Upon a demurrer the judges agreed, that 
this traverſe was good, notwithſtanding it was faid a thing im- 
poſhble, (viz.) that the prior and convent can be ſeiſed of land, 
whereas the monks are dead perſons in law, and therefore can have 
no ſeiſin, but the prior alone; the monks being in confideration 
law of as dead perſons, and thereſore it ſhall be taken as if it t 
had been pleaded, that the prior was ſciſed, without mentioning 
the convent ; fo that the traverſe is good, and the word convent 
furpluſage. And. 268. pl. 276. Trin. 32 Eliz. Eden v. Downing. 

5. In debt upon an obligation, where the condition was, that d 
one Lea ſbould be his true priſoner, and pay every month for his diet, 


and 


Traverſe. 


ant the fees due to the plaintiff, by reaſon of his office ; the defendant 
pleads the fatute of 23 H. 8. and that this obligation was made for 
the eaſe and favour of the priſoner by colour of his office. And 
the plaintifF replied, that the Fleet is an ancient priſon, and that time 
out of mind, & c. they uſed to take ſuch obligations, abſque hoc that this 
obligation was made for the eaſe and favour, contrary to the flatute ; 
upon which the defendant demurred generally. But Athowe 
prayed judgment, for that the traverſe waives the matter before, 
which was but an inducement. And in 23 H. 6. there 1s an ex- 
ception of the warden of the Fleet, and the warden of the palace 
of Weſtminſter, that they might take ſuch obligations which they 
uſed 3 to which the Court agreed. And for that the traverſe over 
deflroys the bar, the defendant ought lo have joined in that; upon which 
judgment was given for the plaintiff, if, &c. Het. 146. Mich. 
5 Car. C. B. Harris v. Lea. 

6. Where a traverſe is immaterial, unleſs there be a ſpecial de- 
murrer to it with the cauſes ſhewn, it ſhall not vitiate the plead- 
ings 3 but it is naught upon a ſpecial demurrer. 2 L. P. R. 588. 
tit. Traverſe, cites Mich. 6 W. and M. 

7. Replevin. The defendant avowed damage feafant in his free- 
Bold. The plaintiff in bar replied, that B. was rite & legitime ſuch 
a day ſeiſed in fee of the manor of MW. <wheresf the place is, and time 
out of mind has been parcel, and lays a cuſtom for the copyhalders to 
have common in the place where; and then [ets out a grant of a copy- 


hold tenement, &c. * to himſelf from B. &c. The defendant rejoined 36 
that the cattle were damage feaſant in his freehold, ab/gue hoc that 


B. at the day in the bar mentioned was rite & legitime ſciſed in 
fee of the manor, and granted the copyhold eſtate to the plaintiff, 
&c. The plaintiff demurred. Exception was taken firſt, that 
the defendant ought not to have traverſed the rite & legitime; 
nor, 2dly, the day of the ſeiſin, becauſe if the lord were a diſpoſer 
{difleifor] the grant would be good; and the time of the ſeiſin is 
not material, if it were before the grant. Judgment was given 
for the plaintiff, 2 Ld. Raym. Rep. 902. Trin. 2 Ann. Helliot v. 
Selby. | 

8. Declaration in prohibition, that defendants in error were elected 
common=council-men, that the plaintifts (defendants in error) in- 
tending to draw their election into queſtion, exhibited a peti- 
tion to the common-council-men with deſign to remove them ; 
whereas the ſaid common-council have no power to examine con- 
cerning ſuch elections; for that time out of mind /uch, election 
belonged to the court of mdjor and aldermen. Defendants by their 
plea aſſirm, that the common-council, time out of mind have had, and 


ought to have, juriſdliction to examine into ſuch elections; and aver, 


that the court of mayor and aldermen have net ſuch juriſdiction. Plain- 
tiffs reply, that the common-council have not ſuch juriſdiction. Deſen- 
dants demur. The traverſe is immaterial, and the iſſue ought to 
have been joined upon the juriſdiction of the common-council ; 
for though the mayor and aldermen {hould have no juriſdiction, it 
does not follow, that the common- council have, MS. Tab. 1718. 
Belton and Bridger v. Jeffes. 
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2 Salk. 701. 
S. C. but 
S. P. does 
not appear. 
3 Salk. 

355+ pl. 9. 

„e. ac- 
cordingly; 
only there 
the day of 
the grant is 
expreſsly 
mentioned, 
and fays, 
that the day 
of granting 
IC 15 not ma- 
terial ; for a 
grant at one 
day is a 
grant at any 
day. 


9. Where 
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9. Where in treſpaſs there is a good juſtification; a traverſe of the 
time when the treſpaſs was done, would be wholly immaterial, 
8 Mod. 31. Hill. 7 Geo. 1721, Carvell v. Manly. 


(X. a) How. General or Special. And where it 
amounts only to the General Iſſue. 


Ys W HERE the defendant juſtifies to take a vagrant for ſuſ- 
| picion, the plaintiff may ſay, that de /on tort demeſne abſque 
tali cauſa, but ſhall not fay de ſon tort demefne, ab/que hoc that he 
was a vagrant ; for he ſhall not traverſe the ſpecial matter, but where 
it is matter of record, or of writing, and not where it is matter in fact. 
Br. De ſon Tort demefne, pl. 20. cites 2 E. 4. . 

2. Where the matter in the declaration and in the replication is of 
one and the ſame nature, the defendant ſhall take the general traverſe ; 

per Choke. Br. Treſpaſs, pl. 359. cites 21 E. 4. 75, 76. 
And as to 3. Treſpaſs for entering his cliſe, and ſpoiling his graſs, &c. and 
b e. 5 taking and driving bis beaſts to places unknown. The defendant 
driving the pleaded, rhat the place where, &c. is a waſte, parcel of his manor, 
beaſts, the and the plaintiff 's beaſts were there mixed with the beaſts of flrangers, 


* of dvb had no right there ; and becauſe he could not ſeparate the one from 
common ;3= the other, he drove them all together to a pound in the waſte to part them, 
aid, and then drove the ftranger's beaſts out of the waſte, and left the plain- 
— rl init. The plaintiff replied ; and as to the plea of entering into 
the defend- his cleſe demurred, becauſe it amounted only to the general iſſue, But 


—_— it was reſolved, that the bar being intire, though ſuch plea be on- 
required bin ly the general iſſue, as being his own act, yet being joined with the 


t deliver ſpecial matter of juſtification in one intire plea, it is good. 3 Lev. 


—_— _ 40, 41. Hill. 33 Car. 2. C. B. Thomas v. Nicols. 


Hefendant reſuſed, &c. The defendant rejoined, ard maintained bis bar, ab/que hoc that die & loco, al- 
teg:d by the plaintiff, be required the defendant to deliver them. Upon a demurrer “ the rejuinder was 
aczudged ill; befizes it is multifarious, and he ſhould have traverſed one ſingle point, and not all toge- 
ther. 3 Lev. 40. Thomas v. Nichols. 1 — 

And 3s to the replication, it was adjudged ill; for the plaintiff ſbiuld have traverſed the bar, viz. 
either, firft, That the defendant did not leave the beaſts in the watte after ſeverance; or, 2dly, That he 
might have ſevered them without pounding them; or, 3diy, De injura ſua propria abſque tali cauſa; 
and then the defendant in this iſſue muſt have proved the neceſfity of impounding them. 3 Lev. 40, 41. 
Thomas v. Nichols, 


®[393] = 
: 4. In covenant for not keeping and employing his apprentice, the de- 
« fendant pleaded, that, from ſuch a time to ſuch a time, he did keep and 
employ him, and that then he ſervitium ipſius (the defendant de- 
ſeruit A reliquit, & ab eo deceſſit & ulterius in ſervitio ſua rema- 
nere neglexit & abinde poſtea huſcug ; ad loca incognitæ ſeipſum elon- 
gavet & abſentavit. The plaintiff replied, and traverſed, abhſuc 
hoc quod ſervitium (of the defendant) deſernit vel reliquit vel ab eo de- 
ceſſit, vel in ſervitio ſus remanere (omitting neglexit) vel ſcigſum elon- 
gavit. And upon a demurrer to this replication it was objected, 
that the traverſe was multifarious, conſiſting of ſo many particu- 
lars in the disjunctire; and that by omitting the word (neglexit) it 
was not ſenſe. Sed per Cur. the traverſe is good; for it is purſu- 
a ant to the defendant's plea, which may be traverſed, as he has pleaded 
7 | 1 it; 


T7 years. 


vY WW 


T raverſe, 


dt; and that part of it which is nonſenſe will not hurt, becauſe 
the traverſe is good without it. 3 Salk. 355. pl. 8. Paſch. 2 W. 3. 
B. R. Newdigate v. Selwin. | 

5. Every thing that is traverſable mf? be expreſſed in certainty ; 


and then if it be a good plea, and not traverſable, it is not queſ- 


tionable. Skin. 486. in caſe of Philips v. Berry. 

6. In replevin, the defendant avowed for a rent charge in arrear; 
the plaintiff replied de injuria ſua propria, abſque hoc that rent avas in 
arrear ; and upon a ſpecial demurrer, for that this replication and 
traverſ: amounted to no more than the general ifſue, the Court held 
that this is not a proper inducement to the traverſe z the natural 
and proper plea to this avowry had been nihil in aretro, which is 
quaſi the general iſſue ; ſo that this is a pleading ſpecial mat- 
ter, which amounts to the general iſſue, and no other evidence 
can be given but fuch as might have been given upon the proper 
iſſue; therefore this circumlocution is ill, becauſe it prolongs the 
cauſe, by inforcing the avowant to an unneceſſary replication ; and 
though it is no more than matter of form, becauſe it does not al- 
ter the evidence, yet per Holt Ch. Juſt. this being upon a ſpecial 
demurrer, is naught. 3 Salk. 356. pl. 11. Hill. 12 W. 3. B. R. 
Horn v. Lewin. | 


yet it is legal form, which the law will have to be followed. ——-12 Mod. 254. 8. C. acco 


2 Salk. 583. pl. 4. S. C. accordingly. And in 3 Saik. 356. pl. 11. it is faid to be 
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Id. Raym. 
Rep. 639. 
641. 8. C. 
and held ac- 
cordingly 
per tot. Cur. 
And though 
it be the - 
ſame thing 
in effect with 
a plea of 
riens arrear, 
yet riens ar- 
rear is the 
proper plea 
in avOWry, 
and is quaſi 
the general 
iſſue; and 
though it be 
but form, 


rdingly.— 


as if in treſ- 


paſs a man ſhould plead de injuria ſua propria, abſque hoc quod eſt culpabilis, ſo de injuria ſua propria, 
abſque hoc quod he is bailiff, & de injuria ſua propria, abſque hoc that there was ſuch a preſcription, theſe 


are naught. 

7. Fuſtificatio on a public a of parliament may be traverſed 12 Mod. 
generally. Ld. Raym. Rep. 700, 701. Mich. 13 W. 3. Chauncey your _ 
v. Winde & al. Ds 

caſe it was 


agreed, that when the plea conſiſts of a juſtification, part deperding of matter of record, the replication 
ought to be with: a ſpecial traverſe. Agreed Arg. 12 Mod. 581. in cafe of Chancey v. Win & al. 

| But it was ſaid that this rule bas its exceptions ; for if matter of record be made uſe of by way of in- 
ducement to the part of juſtification, there it is not neceſſary to reply ſpecially, and cited 2 Le. 102. and 
that that general rule only holds place where ſuch matter of record is pleaded, to hieb the plaintiff 
bave an anſwer, as to a ſcire facias, &c. but here there can be no anſwer to a juſtification under m—_ 
of parliament, as in the principal caſe. - And he likewiſe agreed, that where one claims common by 
preſcription, rent by grant, goeds by ſale, &c. and ſo juſtifies as having inter, there the plaintiff 
muft anſwer directly to the title, and not with a general de injuria ſua propria abſque tali cauſa, But 
when one intitles bimſelf by act of parliament, eſpeciaily a general act, which none can traverſe, there 
he may well reply de injuria ſua propria abſque tali cauſa, And by Holt Ch. J. the act of parliament 
here, if it had not been pleaded, would have been taken notice of by the Court; therefore its being 
pleaded being ſuperfluous, will be no hindrance to the repijcation, with this general trayerſs. 12 
Mod. 581, 582. Mich. 13 W. 3. in caſe of Chancey v. Win & al. 


— 


(V. a) How, as to Time. Where it muſt be / the [ 394] 
Tame before, or of the Time before and after, or of | 
the Time after. 


1. TY aſſiſe, the tenant intitled himſelf, becauſe W. was ſeiſad in 
Fee, and made recognizance to the defendant in gol. by Ratute 
merchant, and he ſued execution, and fhexwed the record certain, &c. 
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Traverſe. 


The plaintiff ſaid that W. tavo years before the flatute inforffed the 
Plaintiff, which eftate he continued till by the defendant diſſeiſed, abſque 
hoc that . the day of the flatute, or ever after, any thing had, priſt; 
and the cher that he was ſeiſed the day of the ſtatute, but was not ſuj- 
fered to fay the day of ſtatute, and after; tor it is double on the 
part of the tenant, and yet well for the plaintiff. Br. Traverſe 


per, & c. pl. 170. cites 24 Aſſ. 2. | 
And by 2. Treſpaſs F goods taken ; the defendant ſaid that J. B. was ſcif- 
pa ed of @ houſe there in fee ; and where the plaintiff declares the 2d day 
ſhall hes, Of May anno 5 E. 4. he infeoffed the defendant the 14th May in the 
what hour year aforeſaid,” and the ſame day the defendant found the goods there 


of the day be damage feaſant, by which he took them, abſque hoc that he is guilty be- 


fed, — fore the ſaid 14th day of May; and it was challenged becauſe he did 


be rock them not traverſe before and after, and ſo was the opinion of 2 or 3 
jo cvs, juſtices, and the beſt opinion. Br, Traverſe per, &c. pl. 199. 


hetookthem Cites 5 H. 4. 124. 


inthe morn- | 
ing, and was not infeofied till the noon of the ſame day, he cannot juſtify before the noon, Br. Tra- 
verie per, &c. pl. 199. cites 5 H. 4. 124. 
But by 9 E. 4. fol. 4+ it is ſufficient prima facie, without ſhewing the hour, by which he pleaded the 
feoftment above at 6 in the morning, by which he took them the:e after on the ſame day damage fea- 
fant, ab/que bot that be was guilty before or after the 14th day, c. Br. Traverſe per, &c. pl. 199. 
In treſpaſs, the plaintiff declared that the defendant 1ſt May 28 Eliz. cut down 6 peſts of the beuſe of 
ebe plaintiff at D. The defendaat juſtifies, becauſe the freebeld of the houſe 10 April 27 Eliz. was to 
FJ. S. that be by bis commandment the ſame day and year did the treſpaſs, &c. The plaintiff demurred, 
becauſe the defendant did nut traverſe, without that that be was guilty before or after. And the opinion of 
Wray was, that the traverſe taken was well enough, becauſe the freehold ſhall be intended to con- 
tinue, &c. See 7 H. 7. 3. But all the other 3 juſtices were of a contrary opinion; but they a// agreed 
that where the defendart does juſtify by reaſon of bis freebold at the day ſuppoſed in the declaration, there 
tbe traverſe ( before ) is good enough. And afterwards judgment was given azainſt the defendant. 1 Le. 
95. pl. 123. Hill. 30 Eiiz. in B. R. Higham v. Reynolds. Cro. E. 87. pl. 9. S. C. that the de- 
fendant traverſed, abſque hoc that he was guilty of any treſpaſs before the 1cth April 27 Eliz. but 
did not traverſe the time after, &. And the Court inclined, that when he pleads his treehold, it ſhall 


be intended to continue, except the contrary be ſhewn, and therefore need not traverſe the time after; 


but they would adviſe ; but afterwards it was adjudged for the plaintiff, 


*S.P.Per 3. Contra in treſpaſs in the land the 2d day of May, and he 
Littleton, Heads feoffment the 14th day of May, abſque hoc that he is 


. guilty before, this is ſuthcient in treſpaſs of “ clauſo fracto, graſs 


that iis fed, and the like; for the /i remains to him after the feoffment. 
goodreplica- Contra of taking of goods. Br. Traverſe per, &c. pl. 199. cites 


tion that ne 

infeoffa pas. 5 H. 4. 124. | 

Br. Traverſe | 

Per, &c. pl. 110. Cites 15 E. 4. 23. ——— Heath's Max. 105. cap. 5. cites S. C. 


Þ In ſuch 4. Treſpaſs of aſſault and battery done to W. H. his ſervant, 
2 7 H. 6. at B. and of entering into the houſe of the plaintiff ; the 


traverſe be- « / HE ; - 
fereand af. defendant ſaid that writ of fſubpena was delivered to him to ſerve upon 


zer for the the plaintiff, by which he ſerved it anno 18 H. 6. and the plaintiff and 
128 his ſervants carried him to the houſe of the plaintiff in ſpight of his 
ſerve but feeth, and detained him there for half a day, which is the ſame treſ- 
for this = paſs, and to any trepaſs before this day not guilty ; and to the battery 
_—_ f the ſervant, ſaid that de ſon aſſault demeſne anno 18, and to the tref- 
rer, &c. pl. paſs before this day not guilty ; and by the reporter he may juſtify 
244. . , the treſpaſs or maintain another day which the plaintiff does not 
4 rad count of without any traverſe ; and in + battery whon he juſtifies 

| II | _ at 


%% FP . 


Traverſe. 395 


at another day which the plaintiff does not count of, he ſhall 
plead not guilty to all before this day and after; quære. Br. Tra- 


verſe per, &c. pl. 104. cites 22 H. 6. 49. 


. Treſpaſs anno 17, the defendant ſuid that the place, & c. anno 22 oo 


18 was the franktenement of F. N. "who leaſed to the defendant for juſtifies by « 
10 years, and as to any treſpaſs before not guilty. Br. Traverſe per, aſe for 


years, he 


&c. pl. 105. cites 22 f. 6. 49- A ſhall traverſe 


before, and not the treſpaſs after; for it is lawful after by his leaſe, Br. Traverſe per, &c. pl. 144+ 


Cites 37 Hf. 6. 37. . ; 
And it was ſaid that though ebe leaſe be determined yet he need not to traverſe after. Br. Traverſe per, 


&c. pl. 144. cites 37 H. 6. 37. bs. ; 
But ibid. pl. 220. cites 5 E. 4. 5+ it is ſaid by Genney and Choke, that if the leaſe be determined he 


Mall rraverſe before and after. _——S. P. Heath's Max. 106. cap, 5. cites S. C. 9 
But where the leaſe centinues he ſhall not traverſe the time before. Br, Traverſe per, &c. pl. 220. 


oltes 5 2 4+ bl 


6. So where he ju/lifies another day after by deſcent from his father, 
&c. and to any treſpaſs before not guilty; quod nota, Br. Tra- 
verſe, per, &c. pl. 105. cites 22 H. 6. 49. 

7. In treſpaſs the defendant juſtiſied the taking of the cattle 3 Br.Treſpaſs, 
days after the day of the treſpaſs ſuppoſed by the declaration, by virtue pl n 


. QC, comms 


of a precept of the ſheriff to make replevin, abſque hoc that he was So in wer. 


- guilty before the zd day. Laken ſgrjeant ſaid, that he ought to tra- paſs ef raking 


verſe before and after, but Priſot ſaid no, but before only, and I * 


not after; for the precept is an authority to him to make deliver- fd ly 


ance at any day after, and continues till dehverance be made. ri: of the 


Br. Traverſe per, &c. pl. 144. cites 37 H. 6. 37. _— Jhe- 


eoun'y to attach the cow, by which he attached her ſuch a day and took her with him, abſque hoc that 
be is guilty before the writ directed to bim and after the return of it. And the traverſe admitted good; 
guzre. Br. Traverſe per, &c. pl. 189. cites 9 H. 7. 6. Br. Treſpaſs, pl. 283. cites S. C. 


8. But where a man pleads releaſe, he ſhall traverſe all times S. P. Ibid. 


after; for the releaſe diſcharges that which was before. Br. Tra- pl. 104. cites 


22H.6.4 
8. P. 
Ibid. pl. 268. 
cites 21 E. 4. 66> S. P. Ibid. pl. 309. cites S. C. In treſpaſs the 4th of May, if the de- 
fendant pleads à releaſe the 1f} of May, he ſhall traverſe all days after only. Br. Traverſe per, &c. 
pl. 220, cites 5 E. 4. 5.——8. P. Ibid. pl. 242. cites 12 E. 4. 6.--—S, P. per Periam J. Godb. 111. 
pl. 131. Mich. 28, 29 Eliz, C. B. Anon. —8. P. And the plaintiff may ſay quod non eſt factum, 
without maintaining his day, if he will; for if there be no ſuch releaſe, he ſhall be puniſhed at any 
day; and fo fee that it ſhall not be traverſed, per Cur. Br. Traverſe per, &c. pl. 304. cites 10 E. 4. 2. 
But in treſpaſs laid to be done 1 Maii, the defendant pleads à releaſe to him made 1 Funii, abſgue bec 


verſe per, &c. pl. 144. Cites 37 H. 6. 37. 


that be was guilty at any time after the 1ſt of June. Coke Ch. I. ſaid that the day of the treſpais is not 


material, it ſhould have been abſgue bec that be cb, guilty before or after the I of June. And judgment 
for the plaintiff. 3 Bulſt. — rin. 14 Jac. Amſon v. Wan. 


8 9. 89 of arbitrement, Br. Traverſe per, &c. pl. 144. cites S. P. Br. 
Traverſe 
37 H. 6. 37. | — _ 


pl. 242. Cites 12 E. 4. 6. 


10. In treſpaſs / goods taken, the defendant ſaid that the plaintiff 

4was poſſeſſed, and ſold to F. who let them remain with the plaintiff, and 

2 F. fold to the defendant, and he took them, the plaintiff ſaid that 

was poſſeſſed till the day in the declaration when the defendant took 

them, abſque hor that he ſold to F. before the ſaid day, and the others 

contra; for it is a good plea per Cur. and by this means the 
Gg 2 plain- 
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| 395 | Traverſe. 
phintiff ſhall puniſh the treſpaſs done before the ſale to F. Br. 
Traverſe per, &c. pl. 302. cites 2 E. 4. 16. | 

11. Treſpaſs de clauſo fracte 6 October, anno 1 E. 4. againſt the 

+$%P. peaceof the ſaid king E. 4. the defendant {aid that 8 January 39 H. 6. 


e " the place was his frankienement, abſque hoc that he was guilty after 


cap. 5» be- The ſaid 8th day of January, and + well, though he did not /ay 
cauſe upon before and after, becauſe “ it is in the time of another king, and 


1 this writ is againſt the peace of the now king; ſo that if the jury 


guiity be- find the defendant guilty in the time of Hepry the 6th, he ſhall 


2 cites not recover by this writ. Contra if the writ had been againſt the 


e N of king Henry the 6th, and the now king; quod nota. 
becauſe he . Fraverlſe per, &c. pl. 212. cites 2 E. 4. 23, 24. 

might be . | 

guilty after the day, in the time of H. 6. and in the time of E. 4. alſo he amended his traverſe, and 
traverſed that be was nt guilty after the ſaid day and time of E. 4. and then well; quod nota, Br. 
Traverſe per, &c. pl. 212. cites 2 E. 4. 23, 24. 

If he jufifies before the day in the declaration, there he ſpall traverſe the time after. Br. Traverſe per, 
Sc. pl. 220. cites 5 E. 4. 5+ | | 
I] 7 3 2 
If he pleads 12. But if be had ſaid that his franktenement ſuch a day in the 
_— — time of E. 4. there he ſhall traverſe before and after. Note the di- 

bl a . 
the defend. verſity. Br. Traverſe per, &c. pl. 212. cites 2 E. 4. 23, 24. 
ant ought + | | 
to traverſe all times after; for that excuſes all times before. Br. Traverſe per, &c. pl. 268. cites 
21 E, 4. 66. . 

Bar where he ſays that it was his eee ſuch a day, he ſhall traverſe all the time before ; and 
this ſeems to be where the day, that the plaintiff counts of, was before, and ſhall be intended his frankte- 
nement always after. Br. Ibid. — S. P. Br. Ibid. 309. cites S. C. and 12 E. 4, 6.-—5S. P. Br. 
Ibid. pl. 242. cites 12 E. 4+ 6.——S. P. Br. Ibid. pl. 280. cites 5 E. 4. 5. 


\ 


In treſpaſs 13. Falſe impriſonment ; the defendant ſaid that ſuch a day after - 
of —_— the day in the declaration, he arreſted the plaintiff by warrant of the 
of May 4E. feace, and carried him to gaol, abſque hoc that he is guilty before ; 
4. the de. and per Jenny and Choke, he ought to traverſe before and after. 
* N Br. Traverſe per, &c. pl. 220. cites 5 E. 4. 5. | 
4*bof Auguſt in the 4th year aforeſaid, by force of a warrant of the peace to him direfed, to make the plain - 
rf fad jurtty of the peace, which is the ſame impriſonment, aue bec that the defendant is guilty of 
ny impriſunment before this day; and it was doubted if he ſha!l traverſe all impriſonments before and 
after, and long debated, & adjornatur. Br, Traverſe per, &c. pl. 191. cites 5 E. 4. 12. 


Heath's 14. In treſpaſs the 2d of May, if the defendant pleads licence the 
. ath of May there he ſhall ſay abſque hoc that he is guilty before 
S.C.-—— or after; for licence does not continue, but extends only to the 


S. P. Br. day in the licence, Br. Traverſe per, &c. pl. 220. cites 5 E. 4. 5. 


Traverſe 
per, &c. pl. 309. cites 21 E. 4 66. 8. P. and ſo if he juſtifies by aſſent of the plaintiff, Br- 


Traverſe per, &c. pl. 268. cites 21 E. 4+ 66, 
Fo when a matter which amounts only to a licence is pleaded at another day than is mentioned in the 


declaration, the defendant ought to traverſe both befure and after. Sid. 294. pl. 13. Trin. 18 Car. 
B. R. incaſe of Dame Madicia, ſays it ſeems to be agreed. | 


15. Treſpaſs was the 22d June 36 H. 6. the defendant ſaid. that 
J. N. was ſeiſed in fee, and infegſted the defendant 3 May 37 H. 6. 
and gave colour by the fegſtor anno 37 H. 6. abſque hoc, that he is 
guilty before ibis day and a good "_ though he claims by a 
ſtranger and not by the plaintiff, and gives colour by the franger. 
Br. — &c, ol. 5 Tref- | 

. 10. LIICt* 


» 195. Cites 5 E. 4. 79. 
8 | 5 


Traverſe. 

16. Treſpaſs of cutting his wood the firfl day of Auguſt, the de- 
fendant juſtified by preſcription that the lords of the manor of D. have 
uſed to have 20 load of award there yearly between Michaelmas and 
Chriſtmas, and he being lor of D. cut the 20 October between Mi- 
chaelmas and Chriſtmas, abſque hoc that he is guilty before Michael- 
mas and after Chriſtmas : the plaintiff ſaid, that he cut as in the de- 
claration, and traverſed the preſcription of the 20 load modo & forma. 
And well per Cur. for where the defendant alleges title, the plaintiff 
{hall not be compelled to maintain his day if the defendant has 
no ſuch title; and ſo he has election to maintain his day or to traverſe 
the title of the defendant ; and ſo fee traverſe upon traverſe. Br, 
"Traverſe per, &c. pl. 304. cites 10 E. 4. 2, 

17. Treſpaſs de clauſo fracto in D. 6 July, the defendant juſtified 
fer tithes ſevered from the ꝙ parts as parſon the 10th day of Auguſt, 
abſque hoc that he is guilty unleſs after the tithes ſevered and till they 


C397]. 


were carried away ; and it was held clearly that every parſon may 


enter to collect his tithes and to turn them till they are dry, and of this 
the reaſonable time fhall be tried, and a good plea, and ſhall not be 
compelled to ſuy that he is not guilty before nor after ; for he is guilty 
every year after the tithes ſevered. Br. Traverſe per, &c. pl. 242. 
cites 12 E. 4. 6. | | 

18. $2 of common, from the time of the corn ſown till they are 
re-ſawn ; becauſe thoſe things are incertain. Br, Traverſe per, 


&c. pl. 242. cites 12 E. 4. 6. 


r to Caudlemas, there he ought to traverſe all times before Lammas and after Candlemas. 
Er. Traverle per, &c. pl. 242. cites 12 E. 4. 6. | 


19. Where a man juſtifies another day for rent arrear at Eaſter, 
he ſhall traverſe ht he tis not guilty of any entry, but to diſtrain 
wvhen the rent was arrear. Br. Traverle per, &c. pl. 242. cites 
12 E. 4. 6. = 
20. Account as receiver, the defendant ſaid that he accounted 
before the plaintiff himſelf for the ſame ſum the fit day of April, 
abſque hoc that he was his receiver after. And no plea per Cur. 
for it does not go but for this time only, and not for the time be- 
fore; or it may be that he received the like ſum diverſe times be- 
fore, and fo he ought to traverſe before and after. Br. Traverſe 
per, &c. pl. 3og. cites 21 E. 4. 66. 


Put where 

a man 
ought to 
have c:mmon 


from Lam- 


Per Choke. 


But where 
the defend- 
ant juſtißes 
the ſame day 
that the 
plaintiff 
counts, thera 
needs no 
traverſe, 

Br. Ibid. 


S. P. Br. Ibid. pl. 242. cites 12 E. 4. 6.——Contra where he juſtifies at anther day, as ſaid elſewhere 


for clear law. Br. Ibid. pl. 309. Cites 21 E. 4+ 66. | 
21. In ſecond deliverance the defendant ſaid that A. leaſed to B. 


for 20 years, which B. granted his intereſt to the defendant, and ſo 


avowed damage-feaſant ; and the plaintiff ſaid that ſuch a day and 
year B. granted to him his interęſt, abſque hoc that he granted his in- 
tereſt to the defendant before that he granted his intereſt to the plaintiff, 
and admitted for good. Br, Traverſe per, &c. pl. 113. cites 
14 H. 8. 17. 

22. In a quare impedit the plaintiff declared that the defendant 
being parſon of the church in queſtion. was preſented to anather bene- 
fice, and was indufed 15 April, by which the firſt became void, 
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397 Traverſe. 


&c, The defendant plcaded, that he was qualified 18 April, ab/que 
hoc that he was inducted 15 April. The Court was of opinion 
(abſente Anderſon) that the traverſe was not good; for he ought 
to have ſaid generally ab/que hoc that he was inducted before the day 
on which he had alleged he was qualified. Godb. 111. pl. 131, Mich. 
28 & 29 Eliz. C. B. Anon. 


J. (Z. a) How. Where the King is Party. 
HM 1. A Man was outlawed of felony, and aliened his land to J. N. 
3 by which /cire facias iſſued againſt him, who came and 
1 would have fraverſed the Gelen ; and the Court doubted if he 
Þ might traverſe it, by reaſon that he is a ſtranger to the record. 
* But per Pigot 7 E. 4. 2. he cannot traverſe it in caſe of felony, 
NH he being a ſtranger to the record; contra in caſe of treſpaſs ; by 
1 which it was prayed for the king that year, day, and waſte be ad- 
A judged for the king immediately; and ſo it was immediately from 
B that day till a year and a day next after; quod nota. Quere if 
. f 398 ] the king may take the year and the day what time be pleaſes ; it 
* ſeems that he cannot. Br. Corone, pl. 205. cites 49 Aſſ. 2. 
Hy | 2. If A. be bound in a bond to 2, and after the one is fele de ſe and 
i found by office, by which the king claims the entire bond, the 
F ether may traverſe that he did not kill himſelf feloniouſly. Br. Tra- 
44 verſe per, &c. pl 229. cites 6 E. 4. 3. by the beſt opinion. - 
4 þ 3. Where a man maler title or pleads a plea againſ? the ting, and 
i | takes a traverſe abſque hoc, &c. againſt the king, there the Zing 
5 may chooſe ta maintain the matter of the abſque hoc, or to traverſe the 
34 title or plea of the other party, and not to maintain the abſque hec ; 
15 contra of a common perſon. Br. Traverſe per, &c. pl. 207. cites 
Keb. 920. bs 4. — quare clauſum fregit, the defendant pleads that 
2 H. 8. was ſeiſed in fee, and fo the lands deſcended ta the king that 
ö defendant notu 15, and that he as ſervant, &c. The plaintiff replies, that 
L rejoined that H. 8. granted to the plaintiff, and does not traverſe the dying ſeiſed 0 
2 —— king Cha. 1. and it might come to the king otherwiſe. Twiſden ]. 
3 | tiff granted Taid, a traverſe needs not, and if it came to the king again, this 
H wo J. S. and ought to be ſhewn in the rejoinder ; the laſt ſeiſin ſhall be traverſed 
= a eee if [for] it might be gained by difſeiſin. Adjourned. Raym. 137, 
1 to the de- 138. Trin. 17 Car. 2. B. R. Thatcher v. Ullocke. . 
4 | 3 Court held a departure; but if the replication be ill, the plaintiff cannot have judgment. 
#1 And Keeling agreed that the plaintiff ought to have traverſed, but Twiſden doubted ; but it being a 
2 trivial action againft 2 ſchoolboys, for playing in a court-yard near the ſchool, where they had long ute 
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(A. b) How, where both Partics claim by one and see ts) p!. 
the ſame Perſon. 1 


1. WHERE the plaintiff and defendant claim by one and the 
ſame perſon, there the traverſe of the giſt is good; per 
tot. Cur. Br. Traverſe per, &c. pl. 278. cites 5 E. 4. 133. 

2. In treſpaſs if the defendant ſays that A, was ſeiſed in fee and But if the 
enfeoffed B. who infeoffed C. who inferffed the defendant, and gives rays) arg F 
colour by A. There it is ſuſlicient 7s ſay that A. was ſeiſed, and C. ee 
infeoffed the plaintiff, abſque hoc that he infeoffed B. prout, &c. For the laſt, 
now the plaintiff and defendant claim by one and the ſame perſon ; ' bere to jay 


that A. was 


and there it is ſufficient to zraver/e the firft feoffment, Br. Tra- iſed, 2nd 


verſe per, &c. pl. 200. cites 5 E. 4. 133. inſroffed bin, 


| abſque hoc 
that be infraſſed B. is not a good replication, becauſe they do not claim by one and the ſame perſon ; but 
there be hall ſay that C. inferffed him, abſque hoc that be infeaſſed the defendant. Br. Ibid. 


3. It was ſaid, that a que plate is traverſable, if both parties 

claim by one and the ſame perſon. Br. Traverſe per, &c. pl. 231. 

cites 10 E. 4. 6. | 5 5 
4. In treſpaſt the defendant ſaid, that F. S. was ſeiſed of the place, Bt. Traverſe 
& c. and infeoffed B. who infeoffed C. And no plea, unleſs the plain- 2 * 
tiff conveys by the ſame, by whom defendant conveyed. Br. Que Eſtate, S. c. 
pl. 36. cites 18 E. 4. 10. . 

5. In formedon in remainder the deed is nat traverſable ; but if the 
demandant claims by the ſame by whom the tenant claims, the 
deed is traverſable, and he may chu/e to traverſe the deed er the 
gift. Br, Traverſe per, &c. pl, 179. cites 4 H. 7. 9. 

6, In replevin the defendant ſaid that B. was ſeiſed in fee and [ 3991 
leaſed to E. for 60 years, which E. granted his intereſt to the defen- S. C. cited 
dant anno 38 H. 8. by which he was paſſeſſed, and diſtrained for da- II. 3 
mage feaſant. The plaintiff ſaid, that this ſame E. anno 32 H. 8. Rep. 238. 

granted his intergft to him. He ſhall not traverſe the grant in anno Tin. 9 W. 


38, for he has confeſſed and avoided it by he ęlder grant obtained. i «ng 
Br. Confeſs and Avoid, pl. 65. cites 2 E. 6. Cook. 


7. Where the parties do not claim by one and the ſame perſon, 
the dying ſeiſed ſhall be traverſed, and not the diſcent. Le. 310. 
* 429. Arg. in caſe of MADEWELL v. ANDREWS, cites D. 366. 

ernon's caſe, | 

8. In replevin by H. againſt W. the defendant made canmſance Oro. E. 650. 
_ as bailiff to H. becauſe A. in 1 E. G. leaſed to B. for go years, who pl. * 58 
aſſigned the term to C. who granted it to D. who granted it to H. who WaYyTIER, 
granted it to H. The plaintiff confeſſed the aſſignment to C. and ſaid S. C accord- 
that D. took to baron J. S. who granted to the plaintiff ; and tra- — . — 
verſed the grant to E. Adjudged that this traverſe was ill; for a (abſente 
leaſe for years cannot be gained but by a lawful grant, and there- Gawdy) for 
fore the laſt leaſe ought not to be traverſed by him; but the other nar oy 
party ought to traverſe the firſt leaſe, or ſhew how he came to it 35 1443 

. C- the 


again, to enable him to make the 2d grant. 6 Rep. 24. b. Hill. 


- defend 
41 Eliz. B. R. Helyar's caſe. _ 
/ becauſe the trayerſe was ſuperfluous, he having made title before, and paramount the grant, which he 
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Traverſe. 


offered to traverſe ; whereas he ſbenld have pleaded the firmer affigrment, and * judgment without 
2 


traverſe ; otherwiſe it amounts to a conteſſing and avoidinz, and to a traverſe al 
avowant, for the inſufficiency of the traverſe. 


of Rice v. Harris. 


At the end 
of the cate 
of Lau- 
BERT V. 
Coor, in 


. Raym. 


Rep. 238. 
there is a 
nota, that - 
the Court 
ſaid the caſe 
of Denny 

v. Mazey 
Was 2 

caſe. 

See (B. b), 
pl. 3. 


And adjudged for the 
S. C. cited 2 Bulſt. 1. Mick. 10 Jac. in cafe 
S. C. cited Ld. Raym. Rep. 237, 238. in caſe of Lambert x. Cook. 


9. But in caſe of a feoffment, the jirft feaſtee muft confeſs and avoid 
the laſt feeffment, as by diſſeiſin, &c. For a diſſeiſor may gain an 
eſtate in fee, whereas a leaſe for years can be only by lawful 


conveyance. But when H. claimed by a former aſſignment of a 


term, it would be impertinent to traverſe, that he after aſſigned 
his intereſt; for perhaps he did aſſign all his intereſt without having 
any. 6 Rep. 25. a. in Helyar's caſe. | 

10. In replevin, & c. the defendant juſtified, for rb! M. was 


ſeiſed in fee, and upon the 20 Sept. 1 W. & M. demiſed the premiſes 


to him for a year, and he entered, and ſo avowed for damage fea- 


fant. The plaintiff confeſſed the ſeiſin of M. but ſaid, that before the 


leaſe to the defendant, viz. 5 June i W. & M. h demijed to the plain- 
tif for 6 years, &c. and traverſed the leaſe made lo the avowant. 
The avowant demurred generally. Pollexfen Ch. J. inclined, that 
the traverſe was no cauſe of demurrer, though it might have been 
omitted, and that there were divers authorities againſt HELVYAR's 
CASE 3 and that the books generally are only, that there needed no 
traverſe, as the caſe of the BIsHOo or SAL risBuRyY v. HuxT, Cro. C. 
581. and KEI.LAND v. Warts, Cro. C. 494. But the other juſ- 
tices doubted, by reafon of Helyar's cafe, and * Rice AND Harves- 
TON's CASE. where it it is ſaid, that ſuch a traverſe makes the plea 
vitious. But here the demurrer being general, it is, but form, and 
aided by 27 Eliz. where if one confeſs and avoid, and traverſes, 
it is only in nature of a double plea; and cited Cro. C. 323. 
EpwarDs v. WooppEx. And fo per tot. Cur. judgment was 
ne for the plaintiff.” 2 Vent. 212. Mich. 2 W. & M. in C. B. 

enny v. Mazey. ; : 

11. Treſpaſs of taking cattle at D. The defendant ju/ifies, that 
J. S. was 4 of Bl. Acre, and demiſed it to the defendant for 3 

ri, from Lady-day 8 W. 3. who by virtue thereof entered and 
tool the cattle damage feaſant, & c. The plaintiff replies, that before 
the demiſe to the defendant, J. S. demiſzd the ſame to him, to hold de 
anno in annum quamdiu ambabus partibus placuerit ; and that he enter- 
ed, and put in his cattle, and the defendant took them within the 2 years, 


T 400 Jabſque hoc that J. S. demiſed to the defendant modo & forma, & c. 
Tee infra]. The defendant demurred, for that the plaintiff did + not traverſe 


Vee fuprz +. 


the laſt leaſe, &c. Exception was taken to the traverſe of the laſt 
leaſe, becauſe the plaintiff had ſufficiently avoided it before. And 
the ſame diverſity was taken between leaſes and feoffments, as in 
HELYaAR's CASE above; and then infiſted, that ſuch traverſe is ill 
upon a general demurrer. But after ſeveral arguments at the bar 
the court was of opinion, that when the firft termor (admitting that 
the leſſor had ouſted him, and made a ſubſequent leaſe) re-enters, 
the 2d leaſe is become void; fo that to traverſe the 2d leaſe is to tra- 
verſe a void leaſe, which would be ill upon a general demurrer. 
But the Court refolved, that this demurrer was a ſpecial demurrer 
for as to the (t non, ) ſince it is contrary to the record, they = 

4 ey 


Traverse. | 400 
F they would reject it as ſurpluſage ; and therefore judgment was 


iven for the defendant. Ld. Raym. Rep. 237, 238. Trin. g W. 3. 
ambert v. Cook. | : 


vy 


(B. b) Where /everal Things of the ſame Nature are 
traverſable, which of them ſball be traverſed firft. 


WW pas. Jy; pw = 


1. IN treſpaſs, if the defendant ſays, that A. was ſeiſed, and in- Heath's 
ferffed B. who inferffed C. who infeiſſed D. whoſe glare the de daf. ces 
fendant has, and gives colour by A. there, per Cur, the plaintiſf may S. C. 
traverſe any of thoſe ferffments, becauſe the bar is at large, and does 
not bind him. Br. Traverſe per, &c. pl. 346. cites 16 H. 6. 
Contra where the bar binds the plaintiff, as this bar here does 
not. Br. Ibid. cites 15 H. 7. 3. and Fitzh. Double Plea, 83. 

2. A biſhop brought zre/pa/s againſt a prior, who pleaded, that 

his predeceſſor was ſciſed in fee, and died, and he elected prior, and 
entered, and gave colour. The plaintiff replied, hat before this his. 
predeceſſor was ſeiſed in fee in jure epiſcopatus, till by F. difſeifed ; upon 
whom the predece//or of the defendant entered, and his predeceſſor died, 
and he was elected biſhop, and entered, and was ſeiſed till the treſpaſs. 
And the defendant maintaiued his bar, abſque hoc that F. diſſeiſed 
the predeceſſor of the plaintiff, and well; for it is no traverſe, that 
the predeceſſor of the defendant did not diſſeiſe J. by his entry up- 
on him; for the diſſciſin to the predeceſſor of the plaintiff is the 
matter which binds, and the meſne conveyance nothing to the 
purpoſe, Br. Traverſe per, &c. pl. 355. cites 35 H. 6. 59. 

3. Zjectment. The plaintiff declared on a _ made by F. B. The Brownt.147, 
defendant pleaded, that the land wwas copyhold, parcel of the manor 148. = GC. 
of 8. of which the king was and is ſciſed, who by his ſteward granted ad cha 
the ſame to the defendant in fee, to hold, &c. The plaintiff replied, Court held, 
that before the king had any thing in the lands, the queen was ſeiſed in that lab 
Tee, in right of the crown ; and by her ſteward, at ſuch a court, grant- would make 

eld the lands to the plaintiff in fee, to hold, &c. The defendant de- the plea wi. 
murred to the replication, ſuppoſing that the plaintiff ſhould have tra- JED 
verſed the grant alleged by 112 7 15 bar. But As held the — by the 
replication good, becauſe the plaintiff had confeſſed and avoided the name of 
defendant's title, by a former copy granted by queen Eliz, and therefore _—_ — 
needed not to traverſe the grant made to the defendant. Cro. J. 299. ingly.—— 


pl. 2. Paſch. 10 Jac. B. R. Rice v. Harveſton. — 
name of Rice v. Hazars, accordingly ; and Williams J. faid, that it appearing by the replication, 
that the grant to the plaintiff, being firſt in time, had avoided the deſendant's leaſe, being the “ laſt, 
The defendant ought therefore to have rejoined, and fo to have traverſed the firſt grant; but by bis de- 
purrer to the replication be bad confeſſed the grant, under which the plaintiff claimed. - 
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Traverſe. 


(C. b) Suppoſal of the Writ, &c. iraver/able in 
what Caſes. 


1. N IT of entry by A. that the tenant has not ingreſs unleſs 
by F. N. who diffeiſed the plaintiff, The tenant ſaid, that 
the demandant infeoffed 7. N. by his deed ; judgment if againſt his 
deed, &c. Per Thorp, this is contrary to the writ, &c. by which 
he ſaid, that A. infeoffed J. N. abſque hoc that J. N. diſſeiſed 
A. Quod nota, that where the plaint is contrary to the ſuppofal of 
the worit, it is not good without traverſing the point of the writ. 
Br. Traverſe per, &c. pl. 56. cites 38 E. 3. 1. and 15 E. 4. 28. 

4 H. 6. 29. 8 H. 6. 2,3. 9 H. 6. 32. and 15 H. 7. 16, 17. 

accordingly. | 

8. c. cited 2. In mortdancgſtor the tenant may allege joint-ſeifin in bimſelſ, 
0 . and in the father of the demandant ; and this is a good plea, with- 
2355. in caſe out traverſing the ſole dying ſeiſed ; and the reaſon ſeems to be be- 
Pullein canſe the brit and declaration is only ſuppaſal. But where the 
. jointenancy is alleged for bar in aſſiſe, or other action, or in a 
Traverſe title, there the ſole dying ſciſed is traverſable. The reaſon ſeems 
per, &c. pl. to be, becauſe the bar, title, and replication are matters in fuct, and 


> 1, 14 not ſuppoſal. Br. Traverſe per, &c. pl. 185. cites 5 H. 7. 11, 12. 
S C. cited 3. In formedon it is a good plea, that the anceſtor is alive, without 


” 1c traverſing the death, becauſe the death is not alleged but by ſup- 
355. in caſe poſal. Contra where it is alleged by matter in fac; for where one 
of Pullein alleges life in fact, the other ſhall ſay that he is dead, ab/que hoe 
ve Benſon. pat he ic alive; and where death is alleged, the other ſhall ſay 
that he is alive, abſque hoc that he is dead ; and where the abſque 
hoc is alleged, there ſhall come the viſne. Br. Traverſe per, &c. 


pl. 187. cites 6 H. 7. 5. 


(D. b) By wwhom, or in whoſe Name to be taken. 
Plaintiff, &c. or Defendant, Tenant, &c. 


As in precipe 1. WP 7 ERE the tenant takes no ſans ceo in his plea, there the 
= = bY  demandant ſhall take no ſans ceo in his replication, but ſhall 
the entire te- maintain that which the tenant has traverſed. Br. Traverſe per, 


+ 20 &c. pl. 70. cites 19 H. 6. 13. per Newton. 

wouches or pleads in bar, abſque bc that bis companion any thing bas, and the other likewiſe takes the entire 
tenancy upon him, abſque hoc that the other any thing bas, and wouches or pleads in bar; there it is ſuffi- 
cient for the demandant to ſay that they two are tenants as the writ ſuppotes, priſt; without traverſe ; 
becauſe they in their pleas have taken traverſe ; per Newton and Fulthorp accordingly. Br. Traverſe 
per, &c. pl. 70. cites 19 H. 6. 13. ——Br, Maintenance de, &c. pl. 9. cites 9 H. 6. 13. e 


Asinforme- 2. But where the tenant takes no ſans ceo in his plea, there the 
don, if the ſemandant ought to take a ſans ceo in the replication, Br. Traverſe 


tenant pleads . 
Jointenancy per, &c. pl. 70. cites “ 19 H. 6. 13. per Newton. 
with a 

anger not named, of the gift of J. N. judgment of the writ ; there the demandant ſhall ſay that he 
4% tenant as the 2 wars 4 hoc that the ſtranger any thing has. Br. A &c. 
pl. 70. cites 19 H. 6. 13. per Newton. Br. Maintenance de Brief, pl. 9. cites 9 H. 6. 13.— 
S. P. Br. Traverſe per, &c. pl. 187. cites 6 H. 7, 5. per Hulley and Fairfax ]. | 


®* { 402 ] 3. In 


as — TT 


18 8 


Traverſe. 


3. In outlawry it was ſaid per Young, that where a man is 
attainted of — by verdict, his feoffees nor his mainpernors for his 


good behaviour 7 
verſe per, &c. pl. 320. cites 7 E. 4. 2. 


Traverſe per, &c. pl. 320. cites 7 E. 4. 2. 


4. In debt for rent the plaintiff declared that he demiſed to the 
defendant 26 acres rendering rent ; the defendant pleaded that he 
demiſed to him the 26 acres, and alſo 4 acres more, abſque hoc that 


he demiſed the 26 acres tantum ; and the jury found that the plaintiff 


demiſed 21 acres only; the Court doubted for whom to give 
judgment; but Shelley ſaid, that the defendant needed not to 
have traverſed, he having confeſſed that and more, and then the 
traverſe ought to come on the part of the plaintiff, viz. abſque 


hoc that he demiſed the ſaid 4 acres prout, &c; and then the 


charge of the jury would be only upon the ſurpluſage, viz. the 


demiſe of the 4 acres; whereas here it is « > the whole 26, 


&c. but he would adviſe. D. 32. b. pl. 7. Paſch. 28 & 29 H. 8. 
Anon. 

5. In debt for rent, the plaintiff declared on a demiſe of 4 acres 
at 5 IJ. The defendant pleaded that the demiſe wwas of the ſaid 4 acres 
and one acre more, viz. Wh. Acre, and that before the rent due the 


plaintiff entered into Wh. Acre. The plaintiff demurred, becauſe 


the defendant did not traverſe, abſque. hoc that he demiſed the 
4 acres only; but it was ſaid on the other fide, that the tra- 
verſe ought to come on the part of the plaintiff, viz. that he 
ſhould have maintained the demiſe, abſque hoc that he demiſed 
Wh. Acre. It was anſwered, that this would be a departure, and 
therefore the traverſe ſhould be by the defendant ; becauſe when 
he pleads other leaſe than that on which the plaintiff declared he 
ſhould traverſe the leaſe upon which the plaintiff declared, viz. 
he ſhould have pleaded the leaſe of Wh. Acre, abſque hoc that 
he demiſed the 4 acres tantum : and of this opinion was the 
Court, and gave judgment for the plaintiff.” Lev. 263. Hill. 
20 & 21 Car. 2. B. R. Salmon v. Smith. PEO 


(E. b) Tu much. 


1. * forcible entry the declaration was Fd 2 houſes, and 100 acres 

of land; the defendant ſaid that A. B. was ſeiſed of the manor 
of D. of which the houſes and land is parcel, and conveyed himſelf to 
zt ” tenure and eſcheat of the manor, and gave colour of the houſes 
and land only, and the plaintiff intitled himſelf to the manor, and fo 
he was ſeiſed of the houſes and land till by the defendant diſſeiſed, 


and traverſed the dying ſciſed of the tenant [of] the defendant of the 


bouſes 


all not traverſe that he bas not guilty. Br. Tra- 


But upon outlawry of the principal, the feoffee may 
traverſe the felony, contrary of verdict. Br, Traverſe per, &c. pl. 323. cites 49 E. 3. 11. 


judgment 


Saund. 206. S. C. adjudged accordingly. But Saunders, who argued for the defendant, ſays 
at the end of his report of the caſe, that it ſeems to him that the leaving the matter at large in the plea, 
and ſo for the traverſe to come of the part of the plaintiff in his replication, would have been the moſt apt 
and 1 manner of pleading; but that the Court was of another opinion, as he had before re- 
* | 
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Contra if be 
was attainted 
by confeſſion z 
per Youngs 
which none 
denied. Br. 


It is ſaid in 
the margin 
of Dyer, 
that this 
opinion of 
Shelly was 
affirmed in 
C. B. as to 
the traver ie. 


Raym. 128. 


9. e. very 
ſhort, and no 


mentioned. 
Sid. 405. 


pl. 1 5. Sam- 


mon v. 
Smith, 8. C. 
that judg- 
ment was 
given for 
the plaintiff 
becauſe de- 
fendant had 
not con- 
cluded his 
plea, abſque 
hoc that the 
plaintiff had 
deviied mo- 
do & forma. 


Br. Reple- 
der, pl. 50. 
* Co for it 
may be that 
he who died 
ſeiſed of the 
land and 
houſe did 
not die ſeiſed 
of the ma» 
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Traverle. 


— — houſes and land alleged in the bar of the eſcheat, and did not anſwer 
| — of the 79 the entire manor, as his title was * in the premiſes ; and yet well, 
vs houſe and per judicium. Br. Traverſe per, &c. pl. 156. cites 36 H. 6. 19. 


Hind he need not traverſe, but only that of abb ich be complains <vbo hrengbt the action, and it may be that 
the houſe and land were parcel of the manor at one time and not at another. Br. Traverſe per, &c. 
Fl. 156. cites 36 H. 6. 19. 

But <obere a fine is levied of the many, and he brings ſcire facias of 3 acres parcel, there it is other- 
wile ; for be alleges the entite manor to be in the fine. Br, Idbid. 


For where 2. A man may traverſe mare than is alleged ; per Wangf. Br. 
one 4 
Se e Traverle per, &c. pl. 26. cites 33 H. 6. 49. 
arbitcement to confi? in one point, the other party may ſay that it was upon this condition and anther, and 
what, abſque Bac that it <vas upon the one any, or that they arbitrated this point, and another, 
abſque hoc that they arbitrates this point only. Br. Ibid. 
And in waſte by the beir, it the tenant alleges grant of the reverfion by the father in bis life, to which 
be atterned, the plaintiff may ſay be did not attorn in the life of bis father. Br. Ibid. | 
And in afjiſe, if the tenant pleads that bis _—_ was ſeijed in fee, and died by proteflation ſeiſed, the 
plaintiff may make title by a flranger, abſque hoc that the nog of the tenant ever any thing bad. Br. 
Ibid.——And it is faid P. 38 H. 8. that he may ſay abſpue bac that the father <wwas ſeiſed in fee, &c. 
Ibid. —— Heath's Max. 116. cap. 5. cites S. C. 
So where à writ of privilege vas brougbt by the defendant in treſpaſs as Aer of an officer of the 
Exchequer ; the plaintiff re: lied, that the defendant was ſervant in huſbandry, abſque hoc that he is a 
ſervant attending at the office. And Priſot held this a good iſſue; and none but Laken denied it. Br. 


Traverſe per, &c. pl. 27. cites 34 H. 6. 15. —— But Brooke makes a quzre if he ought not to traverſe, 
" abſque hoc that che privilege extends to all the fervants, prout, &c. ; 
; a L 
3. Where the juſtification goes to a time and place not alleged b 
the plaintiff, there muſt be a traverſe of btb. 2 Mod. 68. Hill 
28 & 29 Car. 2. C. B. Wine v. Rider. ' 
4. Judgment was given in debt in C. B. The defendant brought } 
writ of error, and aſſigned the want of an original, to which the < 
defendant in error pleaded a releafe of errors. The plaintiff in error t 
replies, that defendant had obtained two judgments againſt him in the 
N fame term, and traverſed that the releaſe of errors pleaded was a re- 7 
leaſe 4 errors in that judgment of «which the writ of error was now / 
brought. Holt Ch. J. ſaid the plea is good now, after the re- C 
leaſe is ſet out upon oyer; for now it _—_— to be a releaſe of {} 
| this judgment, and it ſhall not be intended that there was another f} 
. judgment between the ſame parties of the ſame term. And 
1 your replication is not good; for if there were another judgment e 
74 to which this releaſe might be applied, you ſhould have pleaded er, 
1 ſpecially and certainly, and have averred, that this releaſe was a o¹ 
5 releaſe of the errors in that judgment, and ſo have given the 76 
1 plaintiff an opportunity of anſwering that judgment, as by plead- 2 
38 ing nul tiel record; for if there be no ſuch record, the very fo 
„ foundation of your replication is gone; for if there be no other dit 
+71 judgment, this releaſe releaſes this judgment, and the traverſe 
3 is of a thing in the air, 2 Ld. Raym. Rep. 1054, 1055. Mich. no 
| I | 3 Ann. Davenant v. Raſtor. | pl, 
b 5 co 
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(F. b) What muſt be alleged, though it be not tra- 


7 

verſable, g 

15 JN formedon the explees ought to be alleged, for otherwiſe Br. — 4 
: the count is not good; and yet when they are alleged they mo I 
are not traver/able. Per Martin. Br. Explees, pl. 6. cites pl. 1. cites 2 


9 H. 6. 61, „%% b : 7; 40. 
2. Attachment upon a prohibition, the <vrit war tenuit placitum 
contra prohibitionem noſtram, and did not count that prohibition wwas 
delivered to the defendant, by which the defendant demanded judg- 
ment of the count for this default; and per Cur. he ought to 
count it; and yet it is not traverſable. Br. Attachment ſur Pro- 
hibition, pl. 1. cites 9 H. 6. 61. E 
3. In formedon in remainder, deed of remainder ought to be 
ſhewn, and yet it is not traverſable. Br. Traverſe per, &c. 
pl. 324. cites 14 H. 6. 1. | 
4. He who prays to be received ought to fhew cauſe, and if the L 404 J 
cauſe be not ſufficient the demandant may demur ; and yet he ſhall not 
traverſe the cauſe. As a man may demur for a thing formal, as the 
year and day in treſpaſs, and yet they are not traverſable. Br. 
Reſceit, pl. 133. cites 32 H. 6. 12. 
5. If a man difſeiſes me I may have treſpaſs for the meſne profits 
though I do not re-enter, but in pleading I ought to allege re-entry; 
but this ſhall not be traverſed : quod nota per Pigot, and none 
denied it. Br. Traverſe per, &c. pl. 131. cites 9 E. 4. 38. at 
the end. | + 3 
6. In replevin if the defendant ſays that he took them in another 
Place than where the plaintiff counts, it is no plea if he does not 
ſhew cauſe of the taking, as to make avowry, &c. and there the 
cauſe or matter of the avowry hall not be traverſed, but the iſſue 
{hall be taken upon the place; quod nota; ifſue tendered, which 
{hall not be tried. Br. Replevin, pl. 45. cites 21 E. 4. 64. 
7. Condition of an obligation was, that the obligor ſhould not 
enter or claim ſuch a houſe ; and the defendant ſaid that he did not 
enter nor claim, Keble ſaid he claimed, priſt. Per Brian, you 
ought 7o ſay that he came to the land, and claimed the land, and en- 
tered into it, and yet nothing of the entry ſhall be traverſed, but only 
the claim; quod nota. Brooke makes a quære of this opinion; 
for there he alleges both points of the condition, &c. Br, Con- 
ditions, pl. 130. cites 4 H. 7. 13. | 
8. The confideration in an action upon the caſe is material, but S, where in 
not traverſable; per Wray and Fenner Juſtices, Cro. E. 201, caſe upon 
pl. 27. Mich. 32 & 33 Eliz, B. R. in caſe of Smith v. Hitch- 2 ei- 
cock. 5s 3 


* conſidarut 
Was executed, It is not traverſable. Ibid. Cites 5 H. Te 21 H. 7. 13. 


r r 
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9. So in an action ſur trover, the converſion is material, but not 
traverſable ; per Wray and Fenner J. Cro.' E. 201, pl. 27. in caſe 
of Smith v. Hitchcock. 45 
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Craverle. 
10. Treſpaſs for killing, &c. a tame deer ; the defendant pleaded 


in bar that he was poſſeſſed of ſuch lands for a term of years, and 


that a tray deer came thereon, and that he not knowing it to be a tame 
deer killed it, que eft eadem interfeFio, &c. And upon demurrer 
the Court inclined, that the plaintiff ſhould have averred in his 
count that the defendatit knew the deer to be tame, otherwiſe they in- 
clined that he is excuſable; but afterwards they ordered the de- 
claration to be amended, and defendant to plead not guilty. 
2 Lutw. 1359. Paſch. 3 Jac. 2. Atkinſon v. Hunter. 


(G. b) What Thing i tradverſable in one Action 


which is not fo in another Action. 


I. AN NUITY. Per Danby, Priſot, and others, anno 30 H. 6. 

A parſon ſhall have aid of the patron without cauſe ſhewn, 
etherwiſe than to ſay that B. was ſeiſed of the manor of D. to which 
the advowſon was appendant, and preſents! him, and that he found 
the church diſcharged, &c. and prayed aid ; and the cauſe is not 
traverſable where he ſhews cauſe, as it ſhall be where /and is de- 


_ mnanded againſt tenant for life for he ſball ſhew cauſe, and the cauſe 


(405 J 


is traverſable of the aid, and not in writ of annuity; note the 
diverfity. Br. Aid, pl. 89. cites 22 H. 6. 47. | 

2. Replevin, The defendant makes conuſance as bailiſf to J. S. 
The plaintiff traverſes abſque hoc that he is bailiff : the defend- 
ant demurs, and judgment for him; for the difference is between 
treſpaſs and replevin. In the former ſuch a traverſe may be taken, 
but not in the latter. 1 Ld. Raym. Rep. 233. Trin. 9 W. 3. 
Harriſon v. Britton. 

3. A preſentment in a court leet is traverſable, but no action lies 

inſt the ſteward, for awarding proceſs upon it. Such preſent- 
ment ic traverſable in replevin, not in treſpaſs, nor in action againſt 
the judge. Ld. Raym. Rep. 470. Eaſt. 11 W. 3. in caſe of Gro- 
eavelt v. Dr. Burnel & all. | 


(H. b) By what Words, or what will amount to a 


See 2 Salle, 
623. pl. 2» 
5. C0. — 


= 


Traverſe. 


1. T* words abſque hoc are not neceſſary. See Saund. 22. in 
the caſe of Bennet v. Filkins. 
2. Et non virtute warranti, &c. See Saund. 21, 22. Mich. 
18 Car. 2. Bennet v. Filkins. | 
3. Nen antea in ſome caſes will make a traverſe oy Holt 
Ch. J. Ld. Raym. Rep. 349. 356. in caſe of Pullen v. Benſon. 
4. Partes finis nihil habuerunt, &c. is a ſufficient denial of the 


ſeiſin alleged at the time of the fine, and is a traverſe in effect, 


though not introduced with the formal words of abſque hoc, &c. 
2 Lutw. 1625. Trin. 1 Ann. in ſome obſervations of the reporter 


on the caſe of Walters v, Hodges. 


5. Non 


Wl Dd wisces us 
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8. Non aſſumpſit, and non «ft factum, are both of them pleas 
which traverſe matters in thoſe reſpective actions that are pleaded 


by way of recital ; per Parker Ch. J. 10 Mod. 191. Mich. 12 Ann. 
B. R. Seſtern v. Cibber. 


> 


(I. b) Aliter, vel alio Modo. Good or neceſſary, in 
| what Caſes. | 


I. DE BT againſt executors, who /aid that the party died inteflate, S-P-Heath's 
and the ordinary committed the adminiſtration to N. and they 8 
ar ſervants of N. ſold the goods, and rendered to him an account, abſque 13 H. 6. 23. 
hoc that they adminiſtered in other manner. Br. Traverſe per, &c. 
pl. 379. cites 31 H. 6. 13. 
2. Debt againſt the marſhal, upon an eſcape of one T. who was And it was 
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. condemned to the plaintiff in aſſiſe in 101. and brought writ of {4d that if 4 
. , pleads 2 
, error; and the judgment was affirmed, and he committed to the chat frange ; 
A Marſhalſea, and ſuffered to eſcape, the defendant ſaid that a great enemies did 8 
1 number ef the king's enemies broke the priſon, and took them out, Ste if : 
t abſque hoc that he eſcaped aliter, vel alis modo. And the opinion "their names, 4 
- was, that it is no plea, if he does not ſay that they were firange ene- and not 1 
> mies, as of France, &c. For if they were of England, he may 232 bt 
; have his recompence, and if they were ſtrangers, the plea is good Idid. 2 4 
without any ſans ceo; & adjornatur, Br. Dette, pl. 22. cites A 
s T3. ls A 
— _ Treſpaſs of graſs cut, the defendant juſtified, becauſe he was I 
1 feiſed of a houſe, and 100 acres in fee, to which he and all thoſe whoſe E 
P eſtate, & c. have had common appendant in 40 acres, of which the place C 406 ] 2 
. where, & c. with all manner of beaſts, & c. Littleton proteſiands 4 
that he has not, &c. Et pro placito, that he has common there, as long I 
; as he and thoſe, &c. dwell in the houſe aforeſaid, with their beaſt le- 9 
t- vant and couchant, and not otheraviſe ; and that at the time of the treſ- E 
7 paſs the defendant was not dwelling in the ſaid houſe, abſque hoc that 4 
* 


he and thoſe whoſe gſtate, & c. have had common in any other form. 
Per Priſot, he ought to traverſe here; for where the plaintiff con- 
fefſes as much as the defendant alleges, and more, he need not traverſe; 
but as here he has not confeſſed ſo largely as the defendant has 
a alleged; for he alleged all times, and the plaintiff did not confeſs 
but during the time that the defendant dwelt in the houſe, but this 
traverſe abſque hoc that he has common in any other manner is 
not good; quod curia conceſſit, by which he traverſed ab/que hoc + 
that he has common there mods & forma, prout, &c. and the others 
e contra. Quære of the diverſiey of thoſe traverſes well. Br. 
Traverſe per, &c. pl. 143. cites 37 H. 6. 34. 

4. Treſpaſs upon the 5 R. the defendant juſtified, becauſe diſtreſs Heath's 
Tas awarded againſt the ps 4 in the court of B. and he at the de- Mas. 118. 
fre of the baihiff aided him to diſtrain, which is the ſame entry of * eg 

which, &c. and no plea by 2 juſtices, becauſe he claims nothing in 
the foil by ſuch entry, by which he ſaid further, ab/que hoc that he 
entered in any other manner ; and then a good plea, per Choke Juſ- 
tice; for the general iſſue is obſcure to the lay jury, but Aſhton 


and 
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and Markham contra; for per Needham, he ſhall ſay ah u, bac 
that he entered as the awrit fuppeſes , and Aſhton contra, and that he 
{hall have the general iſue, and give the matter in evidence. Br. 
Traverſe per, &c. pl. 215. cites 4 E. 4. 13- 

5. Treſpaſs upon 5 R. 2. the defendant juftified his entry into the 
land to make withernam by Precept, &c. abſque hoc that he entered in 
other manner; and held no plea becauſe he did not anſauer to the 
entry and expulſiom of the plaintiff, by which he ſaid abſque hoc 
rhat he entered as the writ fuppsſes : and the plaintiff imparled 
for this laſt plea was held a good plea by the Juſtices. Br. Tra- 
verſe per, &c. pl. 192. cites 5 E. 4. 26. 34. quod nota. 
$2 in an- 6. An abbet by name of the abbot of D. recovered an annuity againſt 
GIS a vicar; the defendant died, and the abbot brought ſcire facias againſt 
St. John ef he ſucceſer, who ſaid that where the abbot recovered by preſcription by 
8 name of abbot, he ſaid that the abbot had the annuity, as parſon impar- 
8 fonee of M. and fo the recovery not naming him parſon void and 
tor; the null in law; and becauſe he did not ſay abſque hoc that the abbot 
1 had other annuity, therefore no plea per judicium: for it may be 
— that he had two annuities, the one as abbot and the other as par- 
2. of fon. Br. Traverſe per, &c. pl. 305. cites 10 E. 4. 16. 


Ge and Bis predeceſſors have uſed to pay it as parſons of C. and not as privs, nb/que boc that the plaintiff has 
Beer . of any annuity in other manner; and after he ſaid, * that 4 plaintiff or 5 jw or 
eve been ſeiſed of any annuity other than this annuity ; judgment of the writ, and this was ſaid a perilous 
iſſue, by which he ſaid ab/que boc that be vas ſciſed of this annuity in other manner, priſt; & adjornatur ; 
and this a good plea that he is charged as parſon, and not as prior ; for otherwiſe he may be doubly 
charged with two annuities: Br. Traverſe per, &c. pl. 280. cites 22 E. 4+ 437 44+ 


So in debt 7. The traverſe aliter, vel alis modo, ſball never anſwer to the 


the eſcape the 16th December, and a re- taking upon freſh ſuit the 17th December, and that he re- 
tained him, abſyve hoc that he is guilty aliter, vel alio modo; it was moved that this traverſe of aliter, 
vel alio modo, anſwers not to the time, but to the manner of any thing alleged ; and cited 33 H. 6. 28. 
and 37 H. 6. 67. And of that opinion were all the juſtices at this time, beſides Popham, that the 
plea was ill for that cauſe ; but adjornatur. Cro. E. 439. pl. 55- Mich. 37 & 38 Eliz. B. R. Grills 


v. Rid . a 

So in treſpaſs for breaking and entering his houſe at Norwich, on the 10th day of Nowember, tc. the 
defendant juſtified by a proceſs out of en inferior court, by virtue whereof he entered the houſe on the 
®11th day of November, Ec. gue off cadem fraftio & intruſio, and then traverſed that be was guilty aliter, 
eel alio made; and upon a ſpecial demurrer, and ſhewing this for cauſe, the plea was adjudged ill; 
and agreed by all, as well at bar as at bench, that the traverſe aliter, vel alis made, does not extend to 
time, but to the manner of doing the thing. 2 Lutw. 1457. Hill. 9 W. 3+ Hargrave ve Ward. 


240 | | | 
Apa 8. Indifment for uſing a trade at H. in Suffolk, not having ſerved 
an apprenticeſhip to that trade, &cg, The defendant pleaded the cuſtom 

of London to buy and ſell any where, and that he being a citizen and 
freeman of London, did reſide at F. to buy and ſell goods prout ei 

bene licuit, which is the ſame uſing the trade, as in the indictment, 

abſque hoc that he uſed it aliter, vel alis mode; the Court held the 

* traverſe and plea ill. The reporter in a nota ſays he thinks the 

plea ill, becauſe the defendant had confeſſed the uſing the trade, 

and yet has traverſed abſque hoe that he uſed the trade aliter, vel 

alio modo, which he ſays is idle and abſurd to traverſe the 121 


A 


Traverſe. 
the trade aliter, vel alio modo; for he was not charged by the in- 
dictment of uſing it aliter vel alio modo; and therefore the tra- 


verſe ought to have been omitted. Saund. 311, 312. Mich. 21 
Car. 2. the King v. Kilderby. 


(K. b) Modo & Forma. Neceſſary, or good. In see (F) rl. 


1. in the 
what Caſes. notes, and 
| pl. 5. and 
1. IN avowry, if the plaintiff agrees with the avowant in the ſer- 8 5 
vices, but varies in the quality of the land, the traverſe may be 
abſque hoc that he holds modo & forma. 9g Rep. 35. b. in Buck- 
NAL's cafe cites it as reſolved 5 H. 5. 4. b. 


2. Annuity of 105. the plaintiff counted by preſcription, the defend- 
ant ſaid that he held the advowſon of B. of him by the 10. which is 
the ſame rent now in demand ; judgment of the writ, and he was 
put to anſwer over; for it is only argument. Br. Traverſe per, 
& c. pl. 23+. cites 33 H. 6. 27. | 
3. By which he /aid that he held 3 acres of land in B. and the 
edwvowſon of B. of the plaintiff by 105. which is the ſame rent of which 
the plaintiff demands the arrears, ab/que hoc that the plaintiff and 
his predeceſſors time out of mind, &c. were ſeiſed of any yearly rent of 
10s. except of the ſaid rent of 10s. for the ſaid advowſon and 3 acres, 
& hoc, &c. and the plaintiff demurred, and the beſt opinion was 
that the traverſe is not good; for he ought to have concluded with 
modo & forma, and not with an except of, &c.: for this is repug- 
nant to his plea; for the one and the other is annual. Br. Tra- 
verſe per, &c. pl. 23. cites 33 H. 6. 27. 
4. Debt upon an chligation with condition Zo fland to the award, For in ofife 
fo that it be made before Odtab. Mich. &c. the defendant ſaid that 333 5 
the arbitrators ſuch a day before the ſaid Odtab. made ſuch award, pleads feff- 
&c. which the defendant was ready to perform, in caſe the plaintiff ment of a 
would perform his part, to which the plaintiff ſaid that after the 23 _ 
making of the obligation, and before the ſaid Octab. Mich. and ptead; 2 
before the day ꝛbheregf the plaintiff ſpeaks, viz. ſuch another day, e made 
they made award, &c. and ſhewed what, which he xvas ready to have 2 e 
performed, in caſe the defendant would have performed his part ; and before the 
the defendant maintained his plea, abſque hoc quod fecerunt talia arbi- I Het to 


. I oY i the defend- 
trium, & judicium qualia, &c. and ſo to iſſue, and it was jeofail 3 
per judicium Cur, For he words talia qualia go only to the mat- goodreplica- 
ter, and not to the time, where 1t oug ht to have been to the time only; e for the 


and therefore he ought to have ſaid abſque hoc that they awarded mods eren 


| ſay as before, 
& forma, or * abſque hoc that they awarded before the day in the bar ; alſque lee 
quod nota. Br, Traverſe per, &c. pl. 24. cites 33 H. 6. 28. ed * 


Plaintiff modo & forma ; for this goes to the time and to the matter alſo, viz. it goes to all. But fee Modo 
& Forma in Littleton contra in Abridgment thereof. Br. Traverle per, &c. pl. 24. cites 33 H. 6. 28. 
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5. Treſpaſs of ſhovelers and herns taken ; the defendant faid that 1 

the place, &c. is 20 acres, which the plaintiff leaſed to him for 20 

years, and the herns and ſhovelers bred there, and he took them. 

The plaintiff ſaid, that the place 1s named the perk of D. which he 
Vol. XX, BH bh leaſed 
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leaſed to the defendant, except the weeds and underwoods, and the herns 
and ſbovelers bred in them, and the defendant tcok them, of which 
he brought his action, abſue Hoc that he leaſed as the defendant ſup- 
poſes, &c. Br. Traverſe per, &c. pl. 112. cites 14 H. 8. 1. 

6. In replevin the defendant made conuſance as bailiff to E. for 


that the place where war parcel of the manor of T. whereof the arch- 


biſhop of York and others were ſeiſed in fee, and 3 Fune 11 H. 8. 
by deed iurolled, granted a rent-charge to H. 8. and ſo derived a title 
under that grant, and avowed the taking for arrears of rent: the 
plaintiff confeſſed the ſeiſin of the archbiſhop, &c. and ſaid that 4 Juni 
11 H. 8. they made a feoffment to F. who licenſed the plaintiff to put 
in his cattle, ab/que hoc that they 3 Funii 11 H. 8. granted the rent- 
charge to the king modo & forma, prout ; the defendants rejoin that 
they did grant to the king the rent-charge modo & forma, The jury 
found that they were ſeiſed, and by their deed dated 3 Junii, and 
inrolled 7 Junii, granted the rent to the king, &c. and adjudged 
for the defendant, becauſe the iſſue was joined upon the grant 
modo & forma, and not upon the day, as was offered by the tra- 
verſe; and the matter found is generally as alleged, and modo & 
forma goes only to what ts material, and nothing by the verdict 
appears to be intervening after the 3d day, and before the 7th when 
the deed was inrolled, and then it is a good grant of the 3d of 
June. Hutt. 120. Mich. 8 Car. Hickes v. Mounford. 


(L. b) Traverſe upon a Traverſe, neceſſary or good 
cr not. | 


I. PRE CDE quod reddat againſt 2, the one pleaded non-tenure, 
and the other jointenancy with a flranger, abſque hoc that 
the other named in the writ any thing has ; the demandant ſhall ſay 
that both named in the zurit are tenants, as the qwrit ſuppoſes, abſque 
hee that the fliranger any thing has, and ſo traverſe upon traverſe. 
Br. Traverſe per, &c. pl. 351. cites 9 H. 6. 1, 2. | 
2. Where the tenants firft have taken a traverſe, there is no need 
for the demandant to take other traverſe ; for one traverſe ſuffices to 
make the iſſue. Br, Maintenance de Brief, pl. 2. cites 34 H. 6. 16. 
3. Treſpaſs of cutting word the 1ſt day of Auguſt, the defendant 
juſtified by preſcription, that the lords of the manor of D. have uſed to 
have 20 load of word there annually, between Michaelmas and Chrift- 
mat; and he being lord of D. cut the 20th of October, between Mi- 
chaelmas and Chriſtmas, abſque hoc that he is guilty before Michael- 
mas, and after Chriſtmas ; the plaintiff ſaid that he cut as in the de- 
claration, and traverſed the preſcription of the 20 load modo & forma. 
And well per Cur. For where the i Aon alleges title, the plain- 
Ziff ſhall not be compelled to maintain his day, if the defendant 
has no ſuch title, and ſo he has election to maintain his day, or Io 
traverſe the title of the defendant. And ſo ſee Traverſe upon Tra- 
verſe per, &c. pl. 304. cites 10 E. 4. 2. 

4. A traverſe upon a traverſe was adjudged good, where the place 
is material; as in falſe impriſonment in the ward of F. in London. 
The defendant juſtified by recovery in debt, and writ of execution 
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in Sandwich in Kent, and the taking and impriſonment there, 
abſque hoc that he is guilty in London. The plaintiff replied, 
that he is guilty in London; abſque hoc that there is ſuch record 
in Sandwich. Mo. 350. pl. 469. Mich. 35 & 36 Eliz. Paramour 
v. Verwold. 5 | 


409 
if the ſpe- 

- cial matter 
alleged in 
the foreign 
county 1s 
falſe, the 
plaintiff may 


maintain his action, and traverſe that ſpecial matter; and in ſuch caſe a traverſe on a traverie is good, 


Cros Es 


when faifity is uſed to ouſt the plaintiff of the benefit which the law gives him. 
S. C. arcordingly, per tot. Cur.- 
pl. 85. S. C. but not S. P. 


5. Traverſe upon a traverſe, ir only where the matter traverſed is 


413. pl. 13. 


Mo. 603. pl. 834. 8. C. but not S. P. —2 And. 151. 


but inducement . Hutt. 97. per Cur. Hill. 3 Car. in the caſe of 


Chichley v. Bp. of Ely and Thompſon. 

6. There never ſhall be a traverſe upon a traverſe, but where 
the traverſe in the bar takes from the plaintiff the liberty of his action, 
fer the place or time, or ſuch like. There the plaintiff may main- 
tain his action for the place or time, and may traverſe the induce- 
ment to the traverſe, and needs not to join with the defendant in 


the traverſe; but at his pleaſure may do the one or the other. 


But when the inducement is made and concluded with a traverſe of a 
title ſhewn by the plaintiff, there the plaintiff is enforced to main- 
tain his title, and not to traverſe the inducement to the traverſe. 
Arg. cites 10 Ed. 4. 3. & 49. 12 Ed. 4. 6. 2 Ric. 3. title Iſſue, 
121. Dyer, 107. And of this opinion was the whole Court. Cro. 
Car. 105. Hill. 3 Car. C. B. in caſe of the Lady Chicheſley v. 


Reeve, and 


7. Treſpaſs de clauſo fracto. The defendant j«fifies his entry 


by the command of 


S. C. cited 
Arg. 2 Mod, 
124. in caſe 
of Stroud v. 
the Bp. of 
Bath and 
Wells, and 
Horner. — 
S. C. cited 
in totidem 
verbis, Arg. 
2 Lutw. 
1630. in 
the caſe of 
Crane Vs 
the Biſhop 
of Norwich, - 
D ubourdieus 


S. The plaintiff replies, that J. S. was ſeiſed 


in fee, and let unts him at will, and traverſes the command of J. 8. 


The defendant maintains, that J. S. commanded him to enter, and 
that he entered by his command, and traverſes the leaſe at will: 
And hereupon it being demurred, it was adjudged for the plaintiff, 
that the command was traverſable ; atd that the defendant's re- 


joinder to make a traverſe upon a traverſe, as this caſe is, was 


not good; wherefore judgment was given for the plaintiff, Cro. 
C. 586. pl. 5. Trin. 16 Car. B. R. Thorn v. Shering. And 
cites Paſch. 38 Eliz. in PARKER's casE adjudged, that the eom- 
mand is traverſable. | 

8. A traverſe ought not regularly to be taken upon a traverſe. 
But the difference is where the firſt traverſe is good, and taken to the 
material point,” and goes to the ſubſtance of the action, then there 
ſhall be no other traverſe taken after. But where the firft traverſe 
is idle, and not *vell taken, nor pertinent to the matter, there, to that 
which was ſufficiently confefled and avoided before, the. other 
party may well take another traverſe, after ſuch immaterial tra- 
verſe taken before. | 
of BENNET v. FILKINS, and cited the cafe of Digby v. Fitz- 
herbert. | 


Per Saunders, Arg: Saund. 22. in caſe_ 


Hob. 101. 
S. Cs 
S. P. per 
Cur. Ld. 
Raym. Rep. 
121. Mich. 
8 W. Jo in 


caſe of SxntE v. DARFORD, Cites Co. Litt. 282. b. Cro. E. 99. Inglebath v. Jones, and 437. 


Bateman V. Spr ing · 


Hh 2 9. In 
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Vaugh. 60. 9. In the caſe of a common perſon the books are cleat that he 


8. C. 
King 1 cannot take a gates upon a traverſe for theſe reaſons. 1ſt, If you 


Bp. of Wor- will recover any thing from another, you muſt not only deſtroy 
cetter, ſer- the defendant's title, but you muſt make your own better than 
Hunkley, his; for you muſt not recover by the weakneſs of his title, but 
* [410 ] by the ſtrength of your own. 2. If the plaintiff ſhould make it ap- 
ar, that the defendant's title is not good, and make no title for 
imſelf, the Court could have no inducement to give judgmeut 


for him, quia in æquali jure melior eſt conditio poſſidentis. 3. It 


would be to no end for the plaintiff to ſet forth any title at all, if he 


can force the defendant to make out his title, and is not bound 
to make good his own. And theſe reaſons hold as well in the caſe 
of the king as of a common perſon; by Vaughan Ch. J. Freem. 
Rep. 7. pl. 6. Mich. 1670. in caſe of the King v. Hinckley. 

10. Where a traverſe is not good without a ſpecial inducement, there 
a traverſe may be to that inducement; as in treſpaſs, where the 
juſtification is local by virtue of his office, or the like ; and in Ho- 


rt in Dion AND FITZHERBERT'S CASE 3 per Hale Ch. J. 1 Vent. 


1 248. Mich. 25 Car. 2. B. R. in caſe of Hinchman v. Iles. 
| 11. Treſprſs againſt A. B. C. D. and E. for breaking his cloſe, and 
taking his fiſþ in his ſeveral and free fiſhery; A. B. C. and D. plead 
net guilty, E. juſtified ; for that D. was ſeiſed in fee of a cliſe next 
the * cloſe, and ſo preſcribes to have the ſole fiſhing in the ri- 
ver which runs by the ſaid cleſes, with liberty to enter the plaintiff's 


clefe the better to carry on the fiſhing ; and that he as ſervant of D. 


and by his command, did enter, &c. abſque hoc that he was guilty ali- 
ter, vel alio modo. The plaintiff replied de injuria ſua propria, abſque 
hoc that D. his maſter has the ſole fiſhing. It was argued that 
the traverſe in the plea was immaterial ; for having anſwered the 
declaration fully in alleging a right to the fole fiſhing and entry in- 
to the plaintiff's cloſe, it is inſignificant afterwards to traverſe that 
he is guilty aliter, vel alio modo. And the plaintiff had judgment 
by the opinion of the whole Court ; for the traverſe in the plea is 
naught, becauſe where the juſtification goes to a time and place 
not alleged by the vlaintiff there muſt be a traverſe of both; 
and as to the replication they held it good, and that the defend- 
ant ought to have traverſed the plaintiff's free fiſhery, as alleged 
by him, which not having done, the plea is ill. 2 Mod. 67. 
Hill. 27 & 28 Car. 2. C. B. Wine v. Rider. 

12. In qua. imp. the plaintiff alleged, that H. ſciſed in fee of the 
manor of D. to which the ad uoauſon was appendant, preſented F. S. 
and then granted the next avoidance to the plaintiff ; and that F. S. 
being dead, it belongs to him to preſent. The biſhop claims nothing but 
as ordinary: but the incumbent pleads, that at the bringing the writ 
tle church was full by collation of the biſhop on a lapſe. The plaintiff 


replied, that H. ſciſed as before, did tali die & anno preſent him as clerk, 


abſque hoc that the church was full by collation. The defendant re- 
joins proteſtando, that the church was full tali die; for plea ſaith 
| that it was full of the collation of the biſhop tali die, abſque hoc that 
H. did tali die, &c. 4 the plaintiff, & c. and ſo traverſed the plain- 


tilF's inducemont to his traverſe, It was argued, that the _— 
| 6 | er 
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der was not good; for that when defendant pleads a matter in bar, 
and the plaintiff hath traverſed the ſame, the defendant ſhould 


take iſſue upon that traverſe, and ſo maintain his bar, which he 


has departed from by traverſing another matter. And the Court 
held the pleadings not good: 2 Mod. 183. Hill. 28 & 29 Car. 2. 
C. B. Stroud v. the Biſhop of Bath and Wells and Sir Geo. Horner. 

13. Where a traverſe in the bar is idle and frivelous, the plaintiff 
may evell traverſe the ſubſtance of the matter of the bar. — As in debt on 
a ſpecialty, wherein the defendant bound himſelf to pay the plain- 
tiff 2001. when demanded, if he did not marry her; and aſſigu- 
ed the breach, 7hat fhe had tendered herſelf to marry the defendant, 
but that he refuſed, and after married another woman. The defend- 
ant pleaded, that after giving the ſpecialty, he offered to marry the 
plaintiff, and ſhe refuſed ; abſque hoc that he refuſed to take her for 
his «wife, before ſhe refuſed to take him for her huſband, The plain- 
tiff replied, that ſhe tendered herſelf to marry the defendant, abſque hoc 
that the defendant offered himſelf to marry the plaintiff, & hoc, &c. 
Upon demurrer it was inſiſted, that the traverſe in the replication 
was ill, becauſe ſhe traverſed that which was inducement of the 
traverſe in the bar; ſo that it is a traverſe upon a traverſe, which 
the law will not allow. But it was anſwered, that the traverſe 
in the bar is ill, becauſe too large; it being of more than is allege 
ed in the declaration, viz. abſque hoc that he refuſed to take the 
plaintiff for his wife, before the had refuſed to take him for her 
huſband, ſo that he intended to make this circumſtance of time parcel 
of the iſſue ; whereas ſuch circumſtance is net alleged in the decla- 
ration, nor any affirmation, that defendant had refuſed before 
plaintiff had; and ſo the traverſe in the bar being idle, the plain- 
tiff might well traverſe the ſubſtance of the matter of the bar; and 
of this opinion was the Court, and judgment for the plaintiff, 
Carth. 99. Mich, 1 W. & M. in C. B. Croſſe v. Hunt. 


C411 ] 


14. Where a traverſe is merely ſurpluſage, and not neceſſary, 


as where one traverſes a thing which he had before confeſſed and avoid. 
ed, the other party may traverſe that traverſe, and alſo the in- 
ducement to it. Carth. 166. Mich, 2 W. & M. in B. R. Brads 


burn v. Kennerdale. | 


(M. b) Two ſeveral Traverſes, or more. 


5. PHREE traverſes were ſuffered in one plea to a preſent. 

ment of muſance, for not making a bridge, by 3 abſque 
hocs ; for the king was party, and ſo it is uſed in the Exchequer 
at this day, where the king is party; quod nota. Br. Traverſe 
per, &c. pl. 301. cites 38 Af, 15. 


Br. Iſſues 
Joines, pl. 
63. cites 
S. C. where 
the preſents 
ment Wasz 


that the ab- 


bet of D. tertenant of 40 acres in D. and bis prederefſors, and the tertenants of the 40 acres, and thoſe 
whoſe late they hawe in the Jaid 40 acres, baue mode fuch a bridge in D. And the abbot came and tra- 
werjed the preſentment, and ſaid, that W. N. and bis anceſtors, tertenants «f the manor of V. &c. have uſed 
ti make it time out of mind, ab gue hec that the abbet, or his predeceſjers, or the terterants of rhe 40 acres, 
or thoje wwhoje eftate the abbet bas in tie land, have uſed is repair it time cut of mind, &c. prout, &c. And 


the others e contra, and a good iſe ; for theſe three points ſhall be But one and the ſame 


and it was admitied without exception. 


Hh 3 2 2. Action 


preſcription, 


- . ano Iu AE, 
* 
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— 
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Br. Ifues 2. Action upon the ſtatute of Marlbridge, anno 12. for diſtrain- 

— g ing in the high ſtreet, & c. and detaining them till the plaintiff made 
E. 5. 20. and fine ; where this ſecond point is not in the ſtatute, and yet the defend- 
fays, quod ant was compelled to anſwer to both; by which he /aid, that he 
1 tot them in his-ſeveral damage feaſant, abſque hoc that he took them 


action, and in the high fireet ; and abſque hoc that he detained till he made fine ; 
that the ren. and the ifſuc taken upon both. Br. Traverſe per, &c. pl. 135. 


ſon ſeems to 

be becauſe they are ſeveral treſpaſſes ; and ſo it was faid there, that the firſt matter is by the ſaid ſtatute, 
and the other is by the common law, and yet the joining both in the one writ is good; for the one is 
purſuant co the other. . 


3. Ceſſavit that the tenant held of him a houſe and 20 acres of 

land, and ceaſed, &c. Defendant pleaded, that he held the 20th 
part of a houſe in the ſame vill, which is part of the land in demand by 

| fealty and 2 pence ; and anzther parcel lying in a croft culled B. by 

fealty, and a penny for all ſervices ; and another acre in the ſame wil, 

and parcel of the ſame land m demand by fealty and a penny, for all 

L 412 ] ſervices ; ab/que hoc that the premiſes are held by an entire ſervice, 
and abſque hoc that the reft is held of him. Br. Traverſe per, &c. 

pl. 122. cites 4 H. 6. 29. | 
Heath's 4. In treſpaſs upon 5 R. 2. the tenant pleaded gift in tail to his 
nga . father, and gave colour, & c.. And the plaintiff pleaded recovery 
; againſt the tenant in tail by the defendant, upon a wucher and recov 

in value. The defendant ſaid, that after the 5 in tail, and before 
the recovery, his father tenant in tail diſcontinued, 

tail, of which _ he was ſeiſed at the time of the recovery, and died 
before the recoveror entered. Abſque hoc that the recoveror entered 


in the life of the father, and abſque hoc that his father had other 


 - eftate at the time of the writ and recovery, unleſs by the ſaid ſecond © 


tail; and abſque hoc that the recoveror was ſeiſed as in the replica- 
tion, and fo the recovery falſe, and faint in law, and all the three 
traverſes permitted. Br. Traverſe per, &c. pl. 244. cites 12 E. 4. 
14.19. : - , | ; p 


(N. b) Parcel. Where one Thing's being Parcel of 


another Thing is traverſed, bow it may be. 


And ſo the 1. IN treſpaſs the defendant ſaid, that the place is parcel of ſuch a 
. houſe, of which W. was ſeiſed, and infegſted P. who had iſſue 
ed, Br. Re- C. and died ſeiſed ; and C. as fon and heir entered, and infeoffed the 
pleader, pl. defendant, and gave colour by the firft N The plaintiff ſaid, 
Sincitess. C. at he himſelf was ſeiſed of a lane of which the place was parcel, till 
the defendant did the treſpaſs, abſque hoc that it was parcel of the 
houſe. And the defendant ſaid, that it was parcel in the poſſeſſion of 
P. and fo to iſſue, and well, notwithſtanding that he did not ſay, 
that the land deſcended to C. as heir, and he entered ; for this is all 
one, and to ſay that it was not parcel in the ſeiſin of P. is as well 
as if he had ſaid, that it was not parcel at the time of the dying 
ſeiſed of P. for this * goes to all his ſeiſin. Br. Traverſe per, 


&c. pl. 358, cites 3 E. 4. 27, 


and re-tooh another © 
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(O. b) Without making Title. In what Caſe it may be. $e(L)p1.g. 


x i. H. who will take a traverſe againſt the king, ſhall make See Vaugh. 

: | title. Br. Aſſiſe, pl. 459. cites 50 E.3. and Fitzh. Aſſiſe, 442. 4. 

: | 2. It was held by the Juſtices, that if in treſpaſe the defendant For he is to 
1 pleads in bar by feoffment, the plaintiff may traverſe the bar gene- 7" w 

2 | rally without making title to himſelf, as to ſay that he did the treſ= 4nd 8 


paſs, abſque hoc that he infeoffed him. Br. Traverſe per, &c. pl. 225. frankeene- 


nent. Br. 


| cites 10 E. 4. 8. T 
2 ; raverſe 
f 'Y per, &c. pl. 225. cites 10 E. 4. 8. S. P. And ſo if the defendant intitles himſelf by gift in tail or 
h - the like, per tot. Cur. except Brian. Contra in aſſiſe. But the law ſeems to be with Brian; for the 
5 2 defendant is in pelſiſſian, and therefore it ſeems that the plaintiff ſhall make title againſt him, as well in 
Y 3 treſpaſs as in alſiſe- Br. Traverſe per, &c. pl. 354. cites 18 E. 4. 10.— Heath's Max. 123. Cap. 5. 
* Nt cites 18 E. 4+ 10. be | 
, | 
| = 3. But contra in aſſiſe, where he ſhall recover franktenement. 23 
i 1 the bar is 
L L Br. Traverſe per, &c. pl. 225. cites 10 E. 4. 8. 3 
8 1 the plaintiff may have the aſſiſe without making title; but if be makes title which is not ſufficient, upon 
1 * which the aſſiſe is awarded, and the ſeiſin and diſſeiſin found; the plaintiff ſhall not recover; by the 
1 2 opinion of all the juſtices. Br. Repleader, pl. 63. cites 11 Hf. 7. 28. 
3 | „ 
+ Y . — *» . | 2: - 
bl : 4. In replevin, &c. it is ſufficient, for the avowant to plead his 
4 Y freehold ; but if the plaintiff will traverſe it, he muſt make a title to 
4 5 himſelf, per Cur. (Anderſon abſente.) But per Peryam, it is not 
; | ſufficient to make it of his own ſeiſin; but it muſt be paramount. 
1 : Goldſb. 65. pl. 6. Mich. 29 & 30 Eliz. The Lady Rogers's caſe. 
= 1 5. In zreſpaſs againit huſband and wife; they pleaded that F. S. 
2 was ſeiſed, & c. and made a leaſe to them for years, &c. The plain- 
| z tiff replied, de ſon tort demeſne, abſque hoc that he leaſed, &c. And 
q : per Cur. the traverſe is not good without the plaintiff's making 


himſelf a title. Otherwiſe if the defendant claims common or ſuch 
like, and not poſſeſſion of the land, Goldib, 67. pl. 11. Mich 29 & 30 
Eliz. Foſter v. Pretty. | | | 


| 
- 


7 


(P. b) What Plea may be pleaded at the ſame Time. 


1. HERE the party pleads a plea and traverſes the other mat- 

ter, it is not material whether the matter of the plea be true 

or not; for he cannot ſay any thing but maintain the traverſe. 
Br. Departure de ſon Ple. pl. 4. cites 11 H. 4. 81. 

2. Note that a man cannot traverſe and alſo ſay not guilty to one 

and the ſame thing. Br. Traverſe per, &c. pl. 144. cites 37 H. 6. 37. 


(Q. b) M Traverſe. Aided by what. 


1. WW HERE a traverſe is merely ſurpluſage and not neceſſary 
as where one traverſes a thing which he had confeſſed and 

avoided before; this is merely form, and aided upon a general de- 
= 7 murrer. 
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473 Treaſure trove. 
murrer. Carth 166. Mich. 2 W. & M. in B. R. Bradburn v. Ken- 
nerdale. 
2. An ill traverſe as the traverſing a void leaſe i is not helped by 


a general demurrer. See Ld. Raym. Rep. 2375 238. Trin. 9 W. 3. 
Lambert V. Cook. 5 | 


For more of Traberſe in — ſee Formedon, Jolnte⸗ 
nantg, Nuſance, Nffrce kound, Preltription, Pretenta- 
tion, Que Eſtate, and other proper titles. 


[414] (A) Treaſure trove. 


3 Ini. . 1. r HING is ſaid to be treaſure trove but gold and filver. 
_— 2 Inſt. 577. 
2. Treafure trove cannot be claimed unleſs by grant, and-can- 
_ paſs by the word lect. Br, Incidents, pl. 38. cites Itin. Cant, 
3. 
3. It was preſented that J. S. had found 100 mark: of gold and 
Alver, which came to the hands of A. who came and ſaid that 
nothing came to his hands, priſt; and ſo ſee that coin found 
though it be not hid is treaſure trove, as it appears here, Br. Pre- 
ſentments in Courts, pl. 24. cites 27 Aſſ. 19. 
*3Inft.122. 4, He to whom the property it, ſhall have treaſure trove ; and if 


* — He dies before it be found, his executors ſhall have it ; for * nothing ac- 


£46. and crues to the king, unleſs when no one knows who hid that trea- 
NS ſure ; as in caſe of Ireland M. 22 H. 6. Br. Corone, pl. * 
Frack. Cites the printed book of abridgment of aſſiſe, fol. Gf. 
120. 2. lib. 3. cap. 3 ſ. 4. ſays, it is quædam vetus depaſitio pecuniæ, vel alterius metalli, cujus non 
extat m-do memoria, ut jam dominum non habeat, & ſic de jure naturali fit ejus qui invenerit, ut non 
alterius fi:. Alioquin fi quis aliquid lucri cauſa ve) metus, vel cuſtodiz recondiderit ſub terra, non 
erit theſaurus, cujus etiam furtum fit, Theſaurus for: una donum creditur, & nemo ſeryorum opera 
theſaurum quzrere debet, nec propter theſaurum terram fodere, fed ſi alterius rei tunc operam ſume- 
bat, & fortuna aliud dedit. Cum igitur theſaurus in nullius bonis fit, & ntiquitus de jure naturali 
effet inventoris, nunc de jure gen ium efficitur ipſius domini regis. 3 Init. 132, 133. cap. 58. Lord 
Coke ſays, that where of ancient time it belcnged to the finder, az by ancient authors it appears, yet 
he ſays he finds, that before the Conqueſt theſauri de terra domini regis ſunt, niſi in ecclcſiæ vel cœ- 
meterio inveniantur ; & licet ibi inveniatur aurum, regis eſt, & medietas argenti eſt medietas eccleſia 
ubi inventum kyerit, quæcunque ipſa fuerit, vel dives vel paupcr. 


S. P. and F. Tt was faid where money, plate, . ar bullion is found, the 


| pon proprietor or owner not Known, this 1s treaſure trove, md the 


beings to king ſhall have it. But all mines of metal, except mines of gold 
the king, or and flyer, belong to the owner of the foil, and the mines of gold 
N and ſilver to the king, as appears Libro Raſtal, and by the records 
the ic:ng's of the Tower. Br. Corone, pl. 175. 


ant, or 


preſcription. The reaſon of its belonging to the king is a tule of che common lau, e 


Treaſure trove. 414 


whereof no perſon can claim property belong to the king, as wrecks, &c, Quod non capit cliriſtus, capit 
fiſcus, &c. It is anciently cailed fyndaringa, of finding the treaſure. 3 Inſt. 132. cap. 58. | 


6. If any man happen to find in the ſea, or ſea-ſbore, precious r 
feones, fiſhes, or the like, which no man was ever proprietor of, it e * 43 
becomes his own, becauſe he is the firſt finder. Miege's Laws of finder ſhall 


Oleron, 11. f. 33. __ . 


: |  Kitch, of Courts, tit. Treaſure trove, cites Britton, fol. 26. 


7. If any ſeek for geld or ſilver loft.on the ſea-ſhare, and finds it, 
he ought to reſtore it all to the owner, without any diminution 
* thereof. Miege's Laws of Oleron, 11. ſ. 34. 
8. And if a man going along the ſea-fhore to fiſh, or do any thing 
elſe, happens to find gold or # Tr. he is likewiſe obliged to make 
reſtituticn, yet he may pay himſelf for his day's work; and if he 
do not know whom to make reſtitution to, he ought to give notice 
to the neighbourhood, where he found the ſaid gold or filver. In [415 
this caſe he mult adviſe with his ſuperiors 3 and if he be poor, | 
they ought to confider his condition and adviſe him to the beſt, 
according to true godlineſs and a good conſcience. Miege's Laws 
of Oleron, 11. 1. 35. 
9. As to the place where the finding is, it ſeems not material 
whether it be of ancient time hidden in the ground, or in the 
roof or walls, or other part of a caſtle, houſe, building, ruins, or 
elſewhere, ſo as the owner cannot be known. See 3 Inſt. 132. 
cap. 58. | | | 
10. It appears by Glanvil and Bracton alſo, that accultatio the- If treafure 
ſauri inventi frauduleſa, was ſuch an offence as was pumiſbed by hen 
death; but it has been reſolved that the puniſhment of concealing carried 
treaſure trove is by fine and impriſonment, and not of life and mem- Tay, Uo is 
ber. 3 Inſt. 133. cap. 58. cites 22 Afl. 9g. | * 
25. b. cap. 16. cites Firzh. tit. Corone, pl. 187. & 265. Becauſe dominus ejus non apparet; and o 
it is uncertain who has any right to it. — Hawk. Pl. C. 93, 94. cap. 33. ſ. 24. S. P. before it has been 


ſeiſed by any perſon having a right thereto, and that it ſhall be puniſhed by fine only, &c. The 
puniſhment is by fine and impriſonment. Kitch. of Courts, tit. Treaſure trove. 


11. The charge of treaſure trove belongs to the coroner, as ap- 
pears by the ſtatute De Officio Coronatoris, anna 4 E.1. 3 Inſt. 133. 
cap. 58. and ſays the ancient authors Bracton, Britton, &c. agree 
hereunto. | | 

12. The king may dig in the land of the ſubject for treaſure 
wo for he has property. 12 Rep. 13. in the caſe of Salt 

etre. 

13. It ſeems to be agreed, that /#//ures of treaſure troye belong- 
ing to the king, may be inquired in the ſberiſſis tourn ; but it ſeems 
que/liznable whether a preſcription in @ court leet to inquire of the 
ſeiſure of ſuch things belonging to the lord of it, being a ſubject, be 
good or not, fince it is againſt the general rule of the law for the 
court leet to take conuſance of crefoalſes done to the private da- 
mage of the lord, becauſe that would make him his own judge. 
2 Hawk. Pl. C. 67. cap. 10. ſ. 58. 


For mare of Treaſure trove in general, ſee Prersgative, 
| and ether proper titles. | 
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1 + Trees. 


da de (A.) Diſputes between Leffor and Leſſee, as to Trees, 
HERE a man leaſes a ꝛuced which is only great trees, the 


IingisaSit 1. 
— \ lefſee cannot cut it, but ſhall have only the grain. Br, 
todry the Waſte, pl. 126. cites 12 E. 4. 8. 


nets. Arg. 
Godb. 117. pl. 136. Mich. 29 Eliz. C. B. in caſe of Lewknor v. Ford. 


S. C. cited 2. And per Fairfax and Jenny, if tenant for years lops trees, or 
_ 3 cuts them, the lefſor cannot take them, but ſball have action of waſte, 
of Lewx- Br. Waſte, pl. 126. cites 12 E. 4. 8. 


NOR v. 8 

Fon p, and admitted by Walmſley Serjeant of the other fide, becauſe, as he ſaid, there is 2 contract 
® of the law, that if leſſee cuts them down he ſhall have them, and the leſſor ſhall have treble - dama- 
ges for them. —— Bout 11 Rep. 81. b. Paſch. 13 Jac. LEWIS BowLes's casE, in the 5th reſolution 
there, it was held that if leſſee for life or years cuts timber, the leſſor ſhall have it; and that the 
fame was reſolved the term before in LirozxD's cAsE, and that becauſe the leſſor has the general 
ownerſhip, right, and inheritance, and the leſſee only a particular intereſt ; and therefore by whatever 
means they are diſannexed from the inheritance, the leſſor ſhall have them in reſpe& of the general 
ownerſhip, and becauſe they were his inheritance, 

L416 | | 

2 3. If lefor cuts a tree growing on the land demiſed, and carries 
ue int it out of the land, Iſſee ſhall have treſpaſs, and recover treble dama- 


the 

Tait with ger, as the leſſor ſhould recover againſt him in waſte. Agreed 
Tales J Mo. 7. pl. 23. Paſch. 3 E. 6. Anon. | 
Vent, 45» Mich, 21 Car. 2. B. R. in caſe of Pomfretv. Roycroft. 


4. A. leaſes to B. for life, and grants that it ſhall be lawful for 

B. to take fervel on the premiſes, proviſo that be do not cut any great 
trees. Per Cur. if leſſee cuts any great trees, he ſhall be puniſhed 

for waſte, but the leſſor ſhall not re-enter, becauſe that proviſo is 

not a condition, but only a declaration and expoſition of the ex- 
tent of the grant, and leſſee for life, or years, by the common law 
cannot take fewel but of buſhes and ſmall wood, and not of tim- 

ber trees; but if the leſſor in the leaſe grants fireboot expreſely, if 

the leſſee cannot have ſufficient fewel as above, he may take great 

trees. 3 Le. 16. pl. 38. Mich. 14 Eliz. C. B. Anon. 

4 Le. 162. 5. Leſſee for years, the trees being excepted, has liberty to take the 


3 fprowds and loppings for fireboot, but if he cut any tree, it ſhall be 


1. 2—Laſte waſte as well for the loppings as the body of the tree; per Ho- 


CREWS Part & tot, Cur. without queſtion. Noy, 29. Rich v. Makepeace. 


trces. Arg · Roll. Rep. 182. 


6. Where trees are excepted on a leaſe, the leſſor may enter and 
take the trees, though there be not any ciauſt of ingreſs or regreſs 3 
| per 
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Trees. 


Foſter J. Godb. 173. pl. 239. Paſch. 8 Jac. C. B. in caſe of 
RN v. Smith. . 

7. Leſſee for years cuts down timber trees, and lets them lie, 
and after carries them away; ſo that the taking and carrying 
away be not as one continued act, but that there be ſome time for 


the diſtinct property of a divided chattle to ſettle in the leſſor, an 


action of treſpaſs vi & armis will lie againſt the leſſee; and in 
ſuch caſe felony may be committed of them, but not where they 
were taken and carried away at the ſame time. Allen, 82, 83. in 
caſe of UpALL v. UpaLL, cites it as the caſe of Burr v. 
HEARD, which commenced 20 Jac. and continued 7 years. 

8. A. demiſed ground to B. which was paſture, except the trees; 
B. put in his cattle to feed, which barked the trees ; A. cannot 
have treſpaſs againſt B. Ruled by Holt Ch. J. upon a point made 
and referred to him at the aſſiſes at Bury in Lent 12 W. 3. upon 
hearing of counſel ſeveral times, though at firſt he was of a contra- 


ry opinion. Ld. Raym. Rep. 739. Glenham v. Hanby. 


(B) Diſputes between Lord and Freeholders, &c. as 


to Trees. 


I. KITCHIN of Court-Leets, 68. tit. Ways, ſays he collects 

i upon the opinion of the book of 2 E. 4. 9. and of 8 E. 4. 
9. and of 27 H. 6. 9. and 6 E. 3. Way, 2. that where a lord of a 
manor has land upon both parts of a highway, he ſhall have the 


416 


trees growing in the highway; and alſo. where a way is over a [ 417 J 


waſte of the lord's. But where a freeholder has land of each part of 


the highway, he ſhall have no trees growing in the apy ; and 
where he has land joining but upon one part of the way, 


e ſhall 
have no trees growing upon that half of the way. But ſays, that 
Britton, fol. 111. ſays, that a freeholder ſhall have trees, if it be 
not in the common highway. 

2. The ciſſſom was, that the lord ſhould have guicquid valeret 
ad maeremium, and that the freeholders thould have ramillos. Per 
Hobart Ch. J. that contains all the arms and boughs; for what- 
ever is not maeremium is ramillum. Godb. 235. pl. 326. Mich. 
11 Jac. C. B. Biſhop of Chicheſter v. Strodwick. 

3. And it was held in the caſe above, that the nor w/e, or neg- 
ligence in not taking the boughs, did not extinguiſh or take 
away the cuſtom, as it has been often reſolved in the like caſe. 
Godb. 2 35. 3 

4. Se where the lord by the cuſtom is to have maeremium, 


and that the tenants ſhall have re/duum ; this ſhall be intended 


the boughs and branches. Godb. 235. pl. 326. cited in the caſe 
of the Bithop of Chicheſter v. Strodwick. 

. To the owner of the ſoil on both fides the away, of common 
right b-/ong the trees that grow in the lane, whether he be lord 
or freeholder. The beſt badge of truth is the uſage of taking 


the profit of the trees, Brownl. 42. Nota. 
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417 Trees. 


- t 

b (C) Diſputes between Tenants in Common. t 

I. 1 tenants in common one fells the trees, and lays them 

N on his freebold. If the other enters into the land, and 

carries them away, treſpaſs quare clauſum fregit lies againſt him, 

; becauſe the taking away of the trees by the firſt was not wrong- 

0 ful, but that which he might well do by law ; and yet the other 1 

tenant in common might have ſeiſed them before they were car- 

1 | ried off the land, Godb. 282. pl. 403. Mich. 18 Jac. B. R. in 4 

4 Polly's caſe. | k 

3] | . 

| (D) Diſputes between Tenant for Life and Re- { 

( mainder-man, or Reverſioner in Fee. 

5 Chan. Prec. 1. 1 AND deviſed to A. for life, remainder to B. in fee, he : N 

7 . paying certain legacies at the times limited by the will; : 

4 was decrees but the remainder, on non-payment at ſuch times by B. was li- ] 

fl without dif- muted over to C. &c. There was a great deal of timber growing | 

| ; ku. on the land. B. brought a bil for leave to cut diwn timber to pay | 

i] the legacies, and ſo prevent a forfeiture of his eſtate. The tenant ( 
9 for life and C. oppoſed it; but the lords commiſhoners decreed 

5 it; but B. to make ſatisfaction to the tenant for life, for break- 

5 ing the ground by the carriage, &c. 2 Vern. 152. pl. 148, 

| Trin. 1690. Claxton v. Claxton. „ | 

4 2. A. by deed limits a term of 500 years to truftees for payment I 

a of debts, remainder to B. for hfe, without impeachment of waſte ; 

1 remainder to his firſt, &c. ſons in tail. A. died. The debts o 
A were great, and the truſt not like to determine ſoon. B. by bill c 
3 ſet forth the limitations, and that there was much decaying tim- BR e 
8 [ 418 ] ber on the eſtate, and that he was reduced to great want; that 13 
I | the truſtees had no power to cut the timber, and prayed leave | 
" to cut, allowing what damage he did. 'The court decreed a f. 
4 commiſſion to take timber, not exceeding the value of 500 l. for p 

li the plaintiff's relief and ſupport. 2 Vern. 218. pl. 199. Hill. 1690. 
4 Aſpinwall & al. v. Leigh & al. ; = ti 
3 b 
1 tl 
A (E) Diſputes between Neighbours. ir 
9 ir 
1. J* trees grow in the hedge, and the fruit falls into another”s ground, 
| the owner may go in and take it. Per Doderidge J. = 
| Poph. 163. in the caſe of Millen v. Fandry, cites 8 E. 4. Ve 
Sg 2. If the boughs of your trees grow out into my land, I may cut | 
mol. * them. Per Croke J. Roll. Rep. 394. pl. 15. Trin. 19 Jac. B. R. 5 
But if it 3. A tree grows in A.'s cloſe, and rots in B. i, yet the body of K 
| 4. the main part of the tree being in the ſoil of A. all the reſidue of | 
| a the 


i 


2 


Js 


Trees. 


the tree belongs to him alſo. 2 Roll. Rep. 141, Hill. 17 Jac. 
B. R. Maſters v. Pollie. Fe | 


the roots take nouriſhment of both their lands, it was adjudged they are tenants in co 
2 Roll. Rep. 255. Mich. 20 Jac. B. R. Anon. 


(F) Power of Truſtees, as to cutting Trees. 
1. A Seiſed of lands in fee demiſed the ſame for 500 years 


to B. C. and D. in truft to pay debts, and for a charity. 


B. purchaſed the reverſion of A. heir at law, and cut down 1800 l. 
worth of timber; but left ſufficient for the tenants for repairs 
and botes. 'The demiſe was not without impeachment of waſte. 
Ld. C. King ſaid it was plain that B. as purchaſor of the rever- 
ſion, could not enter upon the premiſes to cut down the timber, 
and though C. another truſtee conſented: to the cutting down 
(which was a breach of truſt in C.) B. ought not to take advan- 
tage of it; but ſomething ought to be paid to the charity for 
their leave. And on his lordſhip's propoſing 220 1. both parties 
agreed thereto; and ſo the matter was compromiſed, 2 Wms's 
Rep. 397. Mich. 1726. Bays v. Bird. 


(G) Stranger. Who ſhall have Trees cut down by 
Strangers. And what Remedy Leſſor or Leſſee 
has for the cutting them down. 


r. JF a ſtranger cuts down woods in a foreft, and there is no fraud 

or colluſion between him and the owner of the ſoil, the 
owner of the ſoil ſhall have them ; and yet the owner could not 
cut them down, but is to take them by the livery of one appoint- 


ed by the ſtatute. Godb. 99. pl. 113. Mich. 28 & 29 Eliz. C. B. 


in an anonymous caſe. 

2. If a flranger cuts down trees, and /efſee brings treſpaſs, he 
ſhall recover but according to his loſs, viz. for lopping and top- 
ping. Arg. Godb. 117. in caſe of Lewknor v. Ford. 

3. A ſtranger entered into lands leaſed for life, and cut down 
timber trees, and barked them; and the leſſor before ſeiſure 
brought rover for the bark, and had judgment to recover, though 


the cutting down and barking was all at one time. Allen, 82. 


in the caſe of UDaLL v. UDALL, cited per Cur. as a caſe com- 
menced 20 Jac. and depended 7 years between Bury and Heard. 

4. If a ſtranger cuts the trees, Jeſſe for life without impeachment 
of wal ſhall have them. Poph. 193. Mich, 2 Car. Sacheverel 
v. Dale. | - 

5. In treſpaſs brought by the plaintiſf for cutting down his 
trees, the plaintiff was nonſuited, becauſe it appeared that he was 
only leſſee. Barnard, Rep, in B. R. 302. Hill, 3 Geo. 2. Odel v. 


King, 


418 


divides the 
land of A. 
and B. and 
mmon of it. 


[ 419] 
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419 Trees. 


(H) Grant of Trees by whom, and how. 


1. IF a man ſells certain trees growing, and aliens the land to another 
before that the vendee has cut the trees, yet the vendee ſhall 
have them; per Newton. Markham ſaid we can ſay no more. 
Br. Treſpaſs, pl. 400. cites 20 H. 6. 22. : 
2. Grant of all his 2vcods hich ſhall grow hereafter or in time to 
come is not good, becauſe it is not of a thing in eſſe; per Harper 
J. 3 Le. 29. 15 Eliz. C. B. in an anon. caſe. | 
Bat by gram 3. A. demiſes to B. a manor for 3 lives, and by the ſame deed 
2. ee in another clauſe bargains and ſells the trees. The habend” is of the 
dend the manor only, and limits eſtate of that for 3 lives without mention 
manor for of the trees. Per Winch J. they ſhall paſs as a chatte/ immediately 
Sue on delivery of the deed before any livery made thereon to paſs the 
mentoring Manor, and if livery never had 3 made, yet leſſee ſhall have 
of the trees, the trees. 2 Brownl. 193. Trin. 10 Jac. C. B. in caſe of Rowles 
—— v. Maſon, and 197. per Warburton J. accordingly, and 201. per 
and fell the Coke Ch. J. accordingly in S. C. 
xm all in ene ſentence, viz. the grant of the trees and the demiſe of the manor. Per Winch J. 
2 Brownl. 193. cites D + 379. 18. 23 Eliz. | 
+ It ſhould be 374. b. pl. 18. | 1 5 


4. The law doth not fuvour fractions and ſeverances of the trees 
from the freehold. 11 Rep. 48. Mich. 12 Jac. Liford's caſe. 

5. Bargain and ſale of a manor, and all the trees growing thereon, 
if the deed is not inrolled, the trees ſhall not paſs without the manor. 
11 Rep. 48. Liford's caſe. IANS 

6. Grant of all my trees within my manor of G. to A. and his 

* Heirs, A. ſhall have inheritance in them without /zvery and ſeiſin. 
11 Rep. 49. b. Liford's caſe. 

7. A. ſeiſed in fee ſimple makes a /eaſe, excepting the trees, and 
afterwards covenants to ſtand ſeiſed de tenementis prediftis cum 
pertin. ſuperius dimiſſis, &c. The trees paſs with the inheritance, 
as things annexed to it notwithſtanding they were not demiſed. 
11 Rep. 50. b. Liford's caſe. | 

But other- 8. By a grant of trees by tenant in fee ſimple, they are abſolutely 
wiſein caſe paſſed away from the grantor and his heir, and ve//rd in the gran= 


of ſale by a 


tenantin Zee, and go to the executors or adminiſtrators, being in under- 


tail. 32 {ſtanding of law divided as chattels from the frechold, and the 


- -- +2, Wy grantee hath *power incident to the grant to fell them when he 


Lide will, without any other ſpecial licence. Hob. 173. Hill. 12 Jac. 
_ Stukely v. Butler. | 

[ 420 ] | 
Jones J. 9. If leſſee for life without impeachment of waſte gut over 
makes a dif- / his eftate, he may diſpoſe of the trees. Poph. 193. Mich. 


— 2 Car. B. R. Sacheverell v. Dale. 


nant for life | . 

without impeachment of waſte by grart, and one who is ſo by indulgence of law, as tenant in tail aſter 
poflibility, c. that ſuch things as a man hath by the law he cannot reſerve to himſe f upon his aſſign- 
ment ; but in caſe of a grant he has a larger liberty than the law gives to him, But if ſuch tenant 
by grant aſſigns over all bis eftatr, he cannot except the trees; but where he has a remainder it 18 other - 
wiſe. Poph, 195. in caſe of Sacheverel v. D a | 


. 


I 


6 -W- 


they were dry, hollow, and rotten, and not timber fit for buil 


Trees. | 429 


(1) Windfalls, Dotards, &c. Who ſhall have them. 
I. ],E580R ſhall have the windfalls. Arg. Godb. 1 17. cites Godb. 118. 


Culpeper's caſe 2 El. & 44 E. 3. Statham; and 40 Aſſ. 22. N mc 
cordingly, but Rodes J. contra. — Per And-rſon in LE WENOoR's caſe. 4 Le. 1668. P. reſol ved 
in HaALAx END EN“'s Caſe, 4 Rep. 63. b. Paſch. 31 Eliz. B. R. in caſe they have no timber in them; 
but that if they have, then it is otherwiſe, And in Lewis BowLExs's caſe, 11 Rep. 81. b. the 
reſolutions in Harlakenden's cafe were affirmed for good law. Mo. $13, 814. pl. 1099. Mich. 
8 Jac, Per all the juſtices of Serjcant's-inn in Fleet-ſtreet, S. P. in the Counteſs of Cumberland's 
caſe. ' b s N 


2. Leſſee cannot juſtify cutting down pollarde, by ſaying that Bendl. 2 
8. 3 oC. 
ing. Mo. 101. pl. 246. Mich. 15 & 16 Eliz. Sir Roger Man- gr one 


wood's caſe, | a | . 

3. If trees are excepted, & c. and they become dotardt during the 
leaſe, yet that cannot diveſt the property of the leſſor; per Holt 
Ch. J. Cumb. 453. Trin. 9 W. 3. in a nota to the caſe of Park 
v. 8 f ; 5 


(K) Timber Trees, What are, and what ſhall be 
ſaid to be ſuch for a collateral Reſpect, &c. 


15 (GREAT wood ſpecified in the act of 45 E. 3. is intended 2Inft. 643, 


of wood which conſiſts of trees of value, as of aſhes, — oh 


beeches, and elms, c. but not of hornbeams, ſallows, haſels, maples, the whole 


Sc. Pl. C. 470. b. Hill. 17 Eliz. Soby v. Molyns. Fo: og 
advice held it to be no law, and that beech, horſebeech, and hornbeam are great wood, becauſe they ſerve 
for buildings or reparation of houſes, mills, cottages, &c. And in the margin there it is ſaid it was ad- 


| Judged. Paſch. 2 Jac. between Hall and Fettyplace. 


2. Birch-trees were decreed to be timber-trees. Toth. 151. Mo. 812. pl. 
cites 8 Jac. Counteſs of Cumberland v. Earl of Cnmberland. * 


cauſe it appeared that ſuch trees, in the country where they grew, were uſed and ſerviceable for building 
ſheep-houſes, cottages, and ſuch mean buildings; and all the juſtices of Serjeant's-inn in Fleet-ſtreet, 
upon a conference had with them, were of opinion, that in this country they were timber, and belonged 
to the inheritance, and could not be taken by a tenant for life. 


3. A. articled to fell land to B. for 20,0001. and the timber to 
be valued and paid for by B. over and above the purchaſe-money. 
Upon a reference to the maſter he made his report, and eſtimated 
ſome thouſands of /ap/ings at 12d. or 18d. a piece, and alſo pa- [ 421 ] 
lards, ſome of which were rotten, or contained no timber, and 
ſo of walnut-trees as worth 20 or 40l. a tree; alſo yew, cherry, 
crab, lime, and horſe-cheſnuts, were by him valued as timber. 
And exception being taken thereto, Ld. C. King ſaid, that it is 
the cuſtom of the country that makes ſome trees timber, which in 
their nature, generally ſpeaking, are not ſo, as horſe-cheſnut and 
lime trees ; and ſo of birch, beech, and ap. And as to pollards, 
notwithſtanding what is ſaid in So AND MoLins's cage, Pl. C. 

479. 
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Crolpaſs. 


470. that theſe are not timber, and that tithes are to be paid of 
their loppings, (which could not be if pollards were timber,) yet 
if the bodies of them are ſound and good, he inclined to think 
them timber ; otherwiſe, if not ſound, they being in ſuch caſe 
fit for nothing but fael. And his lordſhip faid, that if a timber 
tree, not worth 3 or 41. ſhall be valued or paid for in the purchaſe, 


why ſhall not walnut-trees, ſome of which may be worth 10 or 


201. or even gol. a piece? However, as they ſeem of a conſider- 
able value, if the parties cannot agree to lump the valuation, and 
as it is the cuſtom of the country which aſcertains what are tim- 
ber-trees, making ſome eſteemed ſuch, which, in their own na- 
ture, generally are not, eſpecially in countries where timber is ſcarce : 
his Lordſhip ſaid, he ſhould direct an iſue to try whether any and 
which of thoſe trees are, by the 1 ik of the country, to be accounted 
timber. Trin. 1731. 2 Wmas.'s Rep. (603.) (606.) Duke of Chan- 
dos v. Talbot. | | 
For more of Treeg in general, ſee Copphold, Maereſime, 


Wafte, and other proper titles. 


Fol. gez. Treſpaſs, 


0 SL 4 


Lee (1). (A) With Continuando. 
C. TS ESPASS lies with continuando &y divers days together, 


and the party ſhall not be compelled to bring ſeveral 
ations. 29 E. 3. 35. adjudged; for it is one treſpaſs.] 


(A. 2) Aſault, What. [And Menace.] 
Cr. 17 a man Bolds mme by the arin, this is an affault in law. It 


1 ſeems 3 H. 4. 9. will warrant it; but there it ſeems it was 
juſtifiable.)] 


many an- wg 

cient opi- f 37 H. 6. 3. Curia. ] 

nions to the ' H #4 

* it ſeems at this day agreed, that n words whatſoever can amount to an offaulte 
{ ) pl. Jo 8. ©. gd 


*f 422 3 IP 4. 80 


al 


Treſpaſs, 422 


a. So if a man calls me traitor, and I ſay to him mentiris in Br.Treſpaſs, 
capite tuo, and if he ⁊uill appeal me of treaſon, 1 201 defend myſelf ph - 97 * 
by my hand upon my body, during the life of one of us, This is an ſypay, 2. b. 
aſſault, though it be upon a condition precedent. 37 H. 6. 3. 20,] and 3. and 


ag- 20, b. 
ars both the ſame S. C.] See (E) pl, 3. S. C. 


[6. So if a man Joys to me, that if I vill not ceaſe my ſuit, which N. B. There 


I have againſt him, he auill beat me ; this is an afſault, though con- HILLY 


ditional. 37 H. 6. 20. b.) | ; | ; pl. 197+ 
| . | | cites 37 H. 6. 2, 3. Per Priſot. 


[7. So if a man /aith, in preſence of the court, or in a church, to Br. Treſpaſs, 
another a falſe matter, and the other replies, that if he will come — — 6. 
out of the court or church into the field, and fay fo, * he will break 2, 3. that 
his bones, this is an aſſault. 37 H. 6. 20. b.] | +l 3 a _ 


not lawful, — ® Orig. is (11 luy nauftera.) 


[8, If a man rebukes another with ill words, by which he dares 7 8 
not ſtay in the vill; this is an aſſault. 27 AM. 11. adjudged] e, ** 
fifteenths, pro rege & ſeipſe of aſſault and battery, as he was collecting of the fifteenths in D. and it 
was found, that the defendant rebul ed the collector in collicting the fifteenths, ſo that be dared not to ſtay in 
the will, but did not beat him. And this was adjudged an aſſault, but no battery; and the plaintiff 
recovered damages 1006. Quære, if the king had not been party. Br, Treſpaſs, pl. 246. cites 8. C. 


33 


(9. Action of treſpaſs lies for an affault. 40 E. 3. 40. 42 E. 3. 7. 


45 E. 3. 24. b.] 
(10, If a man frikes at me wvith an hatchet, though he does ner ere a 


touch me, yet this is an aſſault in law. 22 Af. 60, adjudged.] Cices 5. C. 
per Thorpe. And the caſe was, that the defendant came to a tavern in the night to buy victuals, and 
the doors being ſhut, he ſtruck upon the doors with a hatchet; and the plaintiff, who kept the tavern, 
putting his head out of the window, and bidding the other to leave off, he ftruck againſt him with the 
hatchet, but did not touch him. S. C. eited by Doderidge J. 2 Bulft. 339. Hill. 12 Jac, in caſe. 
of, Wilſon v. Dodd. Roll. Rep. 177. S. C. cited by Doderidge, quod fuit conceſſum, per CH 
5 J. in caſe of Wilſon v. Dodd. And ibid. 328. Hill. 13 Jac. B, R. in caſe of Curtis v.. 

wtie. 1 Ley 
a > P. Hawk. Pl. C. 132. cap. 62. ſ. 1. And ſo if a man ſtrikes at me without a weapon, it is an af 
aylt, | | 

S. P. And ſo if he holds up bis hand againſt an:ther, and ſoys nothing, it is an aſſault. Hut if ond 
frites another uf on the hand, arm, or breaſt, in diſcourſe, it is no allault, there being no intention to 
alault. Mod. 3. pl. 13. Mich. 24 Car. 4. B. R. per Cur. in an anonymous caſe. | 


{11. If a man delivers to another a ſubpena, this is an aſſault, 
Trin, 1 5 ac. B. between ELIN and HUr rox, per Curiam. _ hep 

12. In aſſault, battery, and wounding, the evidence to prove 2 Keh. 343. 
2 provocation was, that the plaintiff put his hand on his feyerd, pl. 2 . 
and ſaid, if it awas not afſiſe-time, I would not tale ſuch language of To — . 
from you. Adjudged no affault; for he declared he would not VI 
aſſault him, the judges being in town, and the intention, as well 8 | 
as the act itſelf, makes an aſſault. Mod. 3. pl. 13. Mich, 21 Car, 2, the pling ; 
. Anon, ; : a : bent bis i at 


| | — - '* the ſame time 
time that he laid his hand on his ſword and fpoke the words; and the Court held it 3 as it 
would be without that declaration But it was further ſworn, that the plaintiff 4vith bis «/boww punched 
the defend ant, which, if done in earneſt diſcourſe, and not with intent of violence, is nd aſſault; nor 
then is it a juſtiſication of battery after a retreat. N 185 . | 


You, XX. 7 | = 13. Drauing 


* 
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2 Lev. 102. 13. Drawing a ſword, and brandiſping it in a menacing manner 


. bo — againſt the plaintiff, but did not touch him, is aſſault, but no bat- 


S. C. by the tery; and ſo ſhall have no more coſts than damages. Vent. 256. 
nameof Paſch. 25 Car. 2. B R. Anon. 2 


SMITH v. 

Nzzsam ; but that is only as to the point of cofts, but does not ſtate the manner of the aſſault. 
3 Keb. 383. pl. 1. S. C. ſays it was, that a woman ſhook a ſword in a cutler's ſhop againſt the plain- 
tiff, being on the other fide of the ſticet. | | 


6Mod-173 14. Bail being within reach of defendant, defendant having 


we: a 2 fork in his hand, keeps off the bailiff from touching him and re- 
the deſend- treats into his houſe, bailiff has no remedy but an action for the 


ant had ge- aſſault; for the holding h the fork at him, when he was within 


ſented a gun reach, is good evidence of that, 1 Salk. 79. Trin. 3 Ann. B. R. 


at vom ot 
ach aA. Genner v. Sparkes. 
tance as the 


font 222 Bim, an action of aſſault would have lain again bim. 8. P. Hawk. Pl. . 133. 
ce · Ss . I. it} © ; * N ; 


15. Every battery includes an aſſault, therefore on an indictment 
of aſſault and battery, in which the affault is ill laid if the defend- 
ant be found guilty of the battery, it is ſufficient, Hawk. Pl. C. 
134. cap. 62. ſ. 1. Ge 


» 


SS» 


- ww 4 i 


Te (A. 3) * Battery. What ſhall be ſaid a Battery. 
_ 3}. 


*. Any injury Cr. FF n juſtice of peace makes a warrant to J. S. to arrefl J. D. 
—_— ] and to bring him before himſelf, and J. N. comes in aid of 
ſmall, being J. S. and + lays bis hands malliter upon the fooulders of J. D. [and } 
aQually * ſoy; to F. S. this is the man, this is not any battery. Hill, 12 Ja. 


3 R. between | WILSsoN AND Dopp by Coke. ] 


Wan in angry, or revengeful, or rude, or inſolent manner, as by ff 3 bis face, or any way touching 
bim in anger, or violently j»ftling hm out of the way, are batteries in the eye of the law. Hawk. Pl. C. 
134. Cap. 62. f. 2. | 
-+Þ S. P. Hawk. PI. E. 134. cap. 62. f. 2. 5 * 
1 Roll. R. 176. pl. 15. Paſch. 13 Jac. S. C. but S. P, dees not appear. 2 Bulſt. 335. S. C. 


bat S. P. does not fully appear. 


[2. If a man delivers a ſubpena to another, this is not any bat- 
tery. Tr. 13 Ja. B. between ELIN and HuTTox, per Curiam.] 
3. Upon evidence in battery, Popham, Fenner, and Williams, 
directed the jury, that if A. faults B. and in fighting A. falls to 


te ground, and then there B. beats and wounds him, that this is 


and then 5. : | 
fue him, an aſſault in B. not juſtifiable, Noy, 115. Hudſon v. Crane. 


that aſſault ; 
js a battery in B. not juſtifiable, &c. and the jury found accordingly. But Yelverton and Tanfield on 


' the contrary; becauſe it is but a continuance of the former «fault, And that all is de fon aſſault de- 


meine, Noy, 115. Hudſon v. Crane. 


4. In action of aſſault and battery, the plaintiff counted that 
the defendant fruck the plaintiff*s horſe, whereby the plaintiff fell; 
this was held good and no material variance, becauſe licet ſæpius 
requiſitus is only matter of form.” Arg. Hard. 41. in cafe of Har- 


re : ET > 5. The 


70 7 
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5. The leaſt t2uching of another in anger is a battery. Ruled 
per Holt Ch. J. at niſi prius. 6 Mod. 149. Paſch, 3 Annæ in the 


caſe of Cole v. Turner. 


6. If abo or more meet in a narrow paſſage, and without any vio- But if one 
Jence or deſign of harm the one touches the other gently, it is no _ violence 
| a 5 gainſt ano- 
battery. Per Holt Ch. J. at niſi prius. 6 Mod. 149. Cole v. cher to force 


Turner. his way in a 
| . 1 paſſage in 

in a rude inordinete manner, or if any ſtruggle about the paſſage to that degree as to do burt, * this will 

he a batterry. Ruled by Holt Ch. J. I6 Mod. 149 Paſch. 3 Annæ at nifi prius in caſe of Cole v. 


Turner. | 

Red e * [424] 

7. Spitting in one's face is a battery. Per Holt Ch. J. 6 Mod, 
272. Paſch. 3 Annæ, B. R. the Queen v. Coteſworth. 


(B.) Treſpaſs. Againſt whom it lies, in reſpet of 


Intereſ/7. 
1 IF my beaſts are in the keeping of F. S. and during this time do If A. has the : 
treſpaſs to ansther, he ſhall have treſpaſs againſt me or F. S. _ « Soup 


ot his election, but he ſhall nt have ſatigfuction againſt beth. 7 H. 4. boggs of B. 


1. b. and they are 
5 ] | put into B.'s 


yard, if theſe do a treſpaſs tothe land of C. adjoining, A. ſhall be puniſhed in treſpaſs, and this though 


B.'s ſervant did wait upon them. + Clayt. 32. Dawtry v. Huggins 
If agiſted cattle do a treſpaſs, the owner of the foil where, &c. ſhall anſwer for that treſpaſs, cited in 


the cale of DAW TRY v. Huccins. Clayt. 33. as Bateman's caſe, 


2. A man ſhall not have treſpaſs again/? him who has the frank- 
tenement as difſcifor, & e. before regre/s made upon him; per New- 
ton where the defendant pleads his franktenement, there the plain- 
tiff in his replication ought to ſhew a regreſs, for diſſeiſor has 
the franktenement and ought to have the profits, till it be reformed 
by entry or action mixt or real. Br. Treſpaſs, pl. 127. cites 
i9 H. 6. 23. | 

3. If 1 bail gards and the bailce gives and delivers them, I ſhall 
not have treſpaſs; for he had lawful pofieſhon. Br. Treſpaſs, 
pl. 295. cites 2 E. 4. 4. 

4. Note Finch's law, li. 3. c. 6. that no action of treſpaſs will 
lie 2 a leſſee for years againſt the lehr, although he diſtrained 
without cauſe. And ſee there the reaſon. Q. per Holt Ch. J. 
11 Mod. 209. pl. 13. cites 9 Rep. 76. Yelv. 148. Wing's Max. 
3. 703, edt | | 


(C.) Treſpaſs of Aſault and Battery. What will 2 2 


be a good Cauſe of Fu/tification. 


LI. FF a man be in a rage and does great miſchief, his parents may Br.Treſpaſs, 
juſtify the chaſtiſing and beating him with a rod, to the intent y 235; —_ 

ro reduce him into his good ſenſes again. 22 Aff. 56.7] ſays nothing 
; orf the beating being by parents. 
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Jo. 249. pl. [z. If A. plays at dice with B. in the houſe of a juſtice of peace, 


3 the which B. is a common cheater, and there cheated A. of his mo- 
it was a ney ; the defendant in an action of battery may juſtify that he for 


Rander-by the cauſe aforeſaid put his hands upon him to bring him before the ſaid 
and not A. iu flice of peace, and that he brought him accordingly : and the juſtice 
the perſon J T & 895. J 
cheated, that bound him over to the ſeſſions where he was indicted and found 
laid hold guilty of the ſaid cheating. And this is a good plea though the 
eee defendant was not _ officer ; for it concerned himſelf and was for 
him imme- the public good. Mich. 7 Car. B. R. between HoLLEepar Axn 
diately be- # OXENBRIIDGE adjudged upon a demurrer, where the juſtice was 
fore the Sir Nicholas Carey in Surrey.) 


Juſtice, was 


a good juſtification. —— Oro. C. 234, 235. pl. 16. S. C. according to Roll, and judgment for the 
defendant by 3 juſtices (abſent the Ch. J.) and they held it to be pro bono publico to Nay ſuck of. 


fenders. 
2 Hawk. Pl. C. 77. cap. 12. ſ. 20. cites S. C. and ſays, that from the reaſon of this caſe it ſeems 


to follow, that the arreſt of any other offenders by private perſqns fr :ferces in like manyer, ſc andaicy: 
end prejudicial to the public, may be juſtified. . 
425 


to A. and lay his hands ſoftly upon him, to the intent to flay his hands, 
fo that he ſhall nat incite the dog upon B. this is lawful . juſtiſiable 
in action of aſſault and battery brought by A. againſt E. Mich, 
10 Car. B. R. between WALTER AND Joxxs per Curiam upon a 
demurrer, but adjourned upon the ee Intratur rin 
10 Car. Rot. 409. and after iſſue taken by conſent.} 

4. In treſpaſs of battery and wounding, the defendant ſaid that 


W. aſſailed the defendant to have beat him with a 3 and the defeni- 


ant tock the handle of the knife in his hand, and the plaintiff came in 


aid of W. and took the blade of the knife in his hand, and cut his own 


hand with the blade of the knife, abſque hoc that he beat or 
wounded him, priſt. The plaintiff replied that he beat and 
wounded him as above, priſt; and the others e contra. Br. Tref- 
paſs, pl. 235. cites 22 Aff. 56. | 
g. Treſpaſs of aſſaulting him and taking his horſe, the defendant 
faid that F. C. had the tithes of B. in farm for 6 years, and certain 
barley was ſevered from the ꝙ parts, and the Plaintsff fook and car- 
ried them 10 D. and the defendant came and found the horſe there in 


the ſame barley, damage feaſant, and he by command of the defend- 


ant f99 the horſe and the barley, and the plaintiſf would bave diſturbed 
bim; ſo that the ill which he had was de ſon aſſault demeſne, and 


in defence of the goods, and a good plea, Br. Treſpals, pl. 134. 


cites 19 H. 6.. 65. 
6. A juſtification for a battery is no juſtification for wounding, 
&c. F. N. B. 86. (K) in the new notes there (d) citeg 21 H. 6. 27. 
Ardajaſ- 57. Treſpaſs of aſſault and battery; the defendant ſaid that al 


tice of prace the time of the treſpaſs he was a juſtice of peace, and the plaintiff | 


may arreſt a R 
man a: his made an aſſault upon B. and for conſervation of the pgace he came lo 


diſcretion to the plaintiff, and charged him to keep the peace, and he ſaid that he 
. would not, and the defendant put his hands upan him peaceably, and 
though he arre/ted him to find rei fer his good behaviour, &c. which ſpeak: 
permit him ing and putting of hands are the ſame aſſault and battery of which, 
out ſurety, & c. And the Court held it a good plea, without ſaying 2 : 


(3. If A. incites a dog upon B. an infant, and upon this C. comes 


Iich. 
on a 


"rin, 


that 
end- 
ne in 
0401 
t or 
and 
"ref. 


dant 
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Ant him to gaol, and yet to make the matter clear the def endant the party 


alleged the arreſt, - as above, and that after he e/caped out of his cuſ- 7 77 dim, 
tedy, & c. Br. Treſpaſs, pl. 177. cites 9 E. 4. 3. becavle he 
| : 18 a juſtice ' 


of record; per Littleton Juſtice, quod non negaturs Br, TreſpaC., pl. 177. Cites 9 E. 4+ 3. 


8. There are ſome actual aſſaults on the perſon of another, 
which do not forfeit a recognizance of the good behaviour, as 
where an officer having a warrant againſt a man, who will not ſitb= 
mit to him, beats or wounds him in the attempt to take him, or where 
a parent reaſonably chafliſes his ſon, or a maſter his ſervant, or a ſchools 
maſter tis fcholar, or a gacler his priſoner ; or, as ſome ſay, a huſ> 
band his wife ; or where one in a proper mannner confines and 
beats a friend who is mad, &c. or where one forces a ſword from 
another, who threatens to kill a man with it ; or where one gently lays 
Bis hands on another, and flays him from inciting a dog upon a man: 
or where I beat one (without wounding him, or throwing at him a 
dangerous weapon) «vo wrongfully endeavours with violence to dif- 
poſſeſs me of my lands or goods, and will not deſiſt upon my laying 
my hands gently on him, and diſturbing him; or where a man 
beats one who attempts to kill any other or where a man threatens to 
Lill one who puts him in fear of death in ſuch a place, where he can- C 4261 
not ſafely fly from him ; or where one impriſons thoſe whom he ſees | 
fighting, till the heat be over ; or where a man beats, or as ſome 
ſay, wounds or maims one who makes an afſault upon his perſon, or 
that of his wife, parent, child, or maſter ; or, as ſome ſay, where 
one beats another in defence of his ſervant. Hawk. Pl. C. Abr 
151, 152. ſ. 16. Hawk. Pl. C. at large, 130, 131. cap. 60. ſ. 
23, 24. And ſays that therefore theſe are juſtiſiable, ibid. 134. 
cap. 62. ſ. 3. | 


(D) What Perſen may juſtify it. [In Defence of 


another, &c. 


E THE baron may juſtiſy the battery of another, in defence of Br. Treſpaſs, 
* bis feme; for ſhe is your [his] chattel. *19 H. 6. 31. b. 66.] p H. C. be. 
o In treſpaſs bu ſband and wife, for an aſſault and battery on the wife, the deſendan: pleaded 
ſen aſſault demeſne of the wife ; the plaintiffs replied, that the defendant was going to xvourd ber buſ- 
band, and that ſhe inſultum fecit to defend him. Upon demurrer, it was inſiſted that inſultum fecit 
was naught, and that they ſhould have pleaded molliter manus impoſuit. But the Court held, that a 
wife may juſtify an aſſault in defence of her huſband, and it the defendant was holding up his hand 
to ſtrike the huſband, the wife might make an afſavlt to prevent the blow. And judgment for tha 
plaintiff. 1 Salk, 407. pl. 2. Mich. 7 W. 3. B. R. Leeward v. Baſllee. Ld. Raym. 62. S. C. 
ac cordingly. 2 
2 8. 2. Treſpaſs, pl. 128. in the large edition, cites 29 H. 6. 31. but it ſhould be 19 H. 6. 31. 
and ſo are the ſmaller editions. | 


[2. The maſter may juſtify the battery of another, in defence Br. Tref- 


4 72 for the ſervant is in a manner his chattel. + 19 H. . = [1 
31. b.) | | ; 


6. 65. and 
pl. 189. cites 

19 H. 6. 37. and 66. but cites 9 E. 4. 48. contra. — Ow. 150. in caſe of SAA v. Curppiepick, 
Where in trefpaſs of aſſault and battery, the defendant juſtiſed in defence of bis ſerwant, via. that the 
Phint' had aſſaulted bis ſervant, and would _ beatea him, &. Yelverton held the bar good; for 
1 3 that 
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that otherwiſe he might loſe his ſervice, and cited 19 H. 6. 60. a. but Williams J. contra. And Coke 
ſaid that a man may defend his ſervant, but he cannot break the peace for them; but that if another 
aſſaults the ſervant, the maſter may defend him, and ſtrike the other, if he will not let him alone. 
A maſter cannot juſtify in defence of his ſervant, becaule he might have an action per quod ſervitium 
amiſit. Per Cur.. 1 Salk. 407. pl. 2. Mich. 7 W. z. B. R. in caſe of Lecward v. Baſilee. — 
Ld. Raym. Rep. 62. accordingly in S. C. 

S. P. Br. Treſpaſs. pl. 128. in the large edition, cites 29 f. 6. 31. but it ſhould be 19 H. 6. 31. 
and fo ate the ſmaller editions. 


- 25 Aud C3. The ſervant may juſtify the battery of another in defence of 
is > | 

— Br, his maſter. 11 H. 6. 16. quære. 14H. 6. 24. b.] | 

Treſpaſs, pl. 189. cites 9 E. 4. 48. And he may Ill a man in ſaving the life of his maſter, if he 

cannot otherwiſe eſcape. Br. Treſpaſs, pl. 217. cites 21 H. 7. 39. per Tremaile, | 

S. P. And to take boxws, arrows, gauntlets, &c. with which the party might ſtrike them, and retain 
them in their keeping ti the malice be ug. Contrary of a coat of mail, &c. with which the party 
cannot ſtrike. Agreed. Br. Treſpais, pl. 37. cites 35 H. 6. 50, 51. 

S. P. But Serjeant Hawkins ſays, it is ſaid that a fervant cannot juſtify beating another in defence 
of bis maſter 1 ſon, though he were commanded by the malter ſo to do, becauſe he is not ſervant to the 
fon; and for the like reaſon it is ſaid, that a tenant cannot juſtity beating another in defence of his 
dandlerd, &c. Hawk. Pl. C. 131. cap. 67. ſ. 24. Ibid. 134. cap. 62. f. 3. 

2 Lutw. 1483. at the end of the caſe of SIN GLX LoN v. Stirn, is 2 nota of the reporter, that 
it was faid in that caſe by Powell J. that a ſervant may juſtify in defence i niufter, but he can n- 
Juſtify a battery in defence of the goods of bis maſter. 


gangs [. If a /unatic beats a man, this ſhall not excuſe him in treſ- 
Fol. 547- paſs, becauſe it is but to repair him in damages; but otherwiſe it 
is in Caſe of felony, becauſe he cannot do it with a felonious in- 


* 1 | 
eg nac tent. Hobart's Reports, 181.] | 


of the reporter's in Beverly's caſe Hob. 134+ pl. 179. in caſe of WT Av v. Warp ; and ſay 
that therefore no man ſhail be excuſed of a treipais. 


[ 427 ] 5. The father cannot beat another in defence of his fon. Br. 


4 Se 5 Treſpaſs, pl. 189. cites 9 E. 4. 48. per Cateſby. 

ather a . 

another are combating, and the ſen comes in aid of bis father, and ſttikes the other, this was held juſ- 
tifiable, though the father began the affray; but quære of that, but ſo it is holden ; but he.e the other 
party did begin upon the father; therefore here it was held cicarly juſtifiable, Clayt. 120. pl. 211. 
Greis's caſe, | ; 


(E) Treſpaſs. Aſſault. What will be good Cauſe 
of Tuſtification, 


Br. Treſpaſs, PI. FF a man comes to flop my river which runs to my mill, I may 


_ 27 well juſtify the ho/ding of him by the arm. 3 H. 4. 9.] 


in the written book, S. C. N 


See (O. 2 [z. If a man Har licence (by him who has power to give it) 7 
pl. [5] 6. erett a booth in a fair, and when he is about making of it, anather 
comes io break it down, he may well juſtify the holding of him by 


the arm to flay him from the breaking of it down. 11 Hl. 6. 23-] 


Sce (A. 2) [3- If a man calls another traiter, upon which he /ays that be 
ph4. 5. C. nentitur itt capite, and that if he will appeal him of treaſon, he avill 
Br. Treſpaſs, F ; i ; : , 

pl.197. cites defend himſelf by his hand upon his body during the life of one of then, 
37 air 3. according to the form of the lau; this is a good juitification of the 
: accord ys ; as . J 

per tot. Gur. aſiault. 37 H. 6. 3 20.7 

But per Priſot, if thoſe words (ſecundum formam legis) had been omitted, the plea had not been good, 
but the othet jullices Leld it would have been good, notwithſtanding ſuch omiflion. 


= IE | 4. H 


Coke 


other 


tum 


4. In an appeal of maibem, de ſon afſault demeſye it a good juſ- 


; Treſpaſs, 

4. If a ſervant departs from his maſter, or if an heir in ward de- 
parts from his lord, it is not lawful for the maiter, nor for the lord, 
to retake them with force, nor to lay their hands upon them, but 
require them, &c. And if they refuſe, then to take their actions. 

Br. Faux Impriſonment, pl. 37. cites 38 H. 6. 25. per Markham, 
& nemo dedixit. 

5. Treſpaſs of battery and impriſonment. The defendant juſtified 
inaſmuch as the plaintiff lay in wait at D. to rob the people, and made 
aſſault upon A. and commanded him to deliver his purſe, by which the 
defendant took him and put him in the flocks. And the lying in wait 
and the aſſault upon A. is not double, becauſe ſome act ought to 
be done, as where a man juſtifies for ſuſpicion ; quod nota. Br. 

Double, pl. 138. cites 6 E. 4. 27. 

6. In action of falſe impriſonment, the beſt opinion was, that Every man 
it is a good plea, that the defendant was a watchman, and the plain- ” take 
ziff war a night-walker, and the defendant caft his hands upon him N he 
penceably to fee his viſage, which was the ſame impriſonment, &c. go by the _ 
Br. Faux Impriſonment, pl. 39. cites 4 H. 7. 2. 3 
common profit. Per Huſſey and Fairfax. Br. Faux Impriſonment, pl. 15. cites 4 H. 7. 18. at the 
end. | +67 7, COLT 


7. A. takes B's horſe. ——B. the ſame day requęſted A. to re-deli- 
ver it, but A. refuſed. B. /aid, if A. would not deliver him, he 
would take it in ſpite of his teeth ; and takes up a ſlick lying on the 
ground, and made towards A. with the ſtick. This is an affault 
juſtifiable. Kelw. 92. pl. 4. 22 H. 7. Anon. 

8. Striking a mant horſe is ſuch an aſſault upon a man's goods, 
as will juſtify ſtriking the perſon ; and ſtopping the horſe is ſtop- 
ping the man. Clayt. 109. Booth v. Jenkinſon. 


(F) Treſpaſs. Aſſault and Battery. What will be 4280 
good Cauſe of Fu/tification of Battery. Aſault to 
the Perſon. ” NS | 


£6 JF a man aſſaults me, and I can eſcape with my life; it is not Ne IT 


lawful for me to beat him. 2 H. 4. 8. b. Curia.] Fe 


conceſſit; but Brooke ſays, it ſeems, that I may beat him, if I cannot eibercoiſe eſcape without ſirokes or 
maybem, as well as for life. Er. Treſpaſs, pl. 71+ cites S. C. | 


[2. [Sz] If a man aſſaults me, I am bound to go from him as much 
as I can, and not preſently to beat him. 19 H. 6. 31.] 
(3. LBut] If a man aſſaults me, 7 am not bound to attend till the Br. Treſ-, 
other has given a blau; but I may beat him before in my defence, d R 


: 1 cites 8. 62 

for perhaps I ſhall come too late after. 2 H. 4. 8. b. Curia.] per Cokeynz 
a f quod Curia 

conceſſit. A man may beat another in defence of "himſelf, per Cur. Br. Treſpaſs, pl. 128. in 


the large edition, Cites 29 H. 6. 31+ but it ſhouid be 19 Hf. 6. 31. and fo are the ſmaller editions. 


tification. 41 AM, 21. admitted by iſſue, 28 E. 3. 94. Fitzh. Co- 
rone, 141. Mich. 27 El. B. R. Rot. 38. inter cemmunia inter 
114 Joux 
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dert and 


Jon vr Ives, appellant, and Ricnany Skin nr and Ntcttor.49 
'Fart.on, defendants. But the defendants pleaded, that the plain- 
tiff aſſaulted them, & eos vulneravit & ad tetram proſtravit ad in- 
terficiendum, & malum fi quod, &c. de inſultu proprio querentis, 


& iſſue de injuria fua propria. New Entries, 52. d. Old Entries, 


45. Mich. 4 Car. MiTCHEL v. BRABaN T, B. R. fo pleaded, and 
iſue joined thereupon.] | 


5. Where a man, in his own defence, beats another, who firſt 


aſſaulted him, &c. he may take an advantage thereof upon an in- 
dictment, as well as upon an action; but with this difference, 
that in the firſt caſe he may give it in evidence upon the plea of 
not gnilty, and in the latter he muſt plead it ſpecially. Hawk. 
Pl. C. cap. 62. pl. 3. 


AS— (G) Treſpals of Aſſault and Battery. Juſtiſication. 
28 What will be good Cauſe of Juſtification. 
See (C). 


Hob. 134. [I. II. is no good cauſe of juſtification, that all the companies of 


Fe ” 6 ſoldiers of London were commanded by the privy council to muſ- 
ac. S. C. ter, and that the plaintiff and defendant were under one captain, and 


o. $64. their captain ſtirmiſbed with another captain, and the defendant in 
pl . this ſkirmiſh diſcharged his gun, the which caſually, againſt his will, 


S. C. cited hurt the plaintiff, ( viz. becauſe it was diſcharged in his face. ) 
Raym. 423. Though this was in the ſervice of the commonwealth; that is to 


e, ſay, in the practice to make them able to defend the realm; yet 


caſe of Lam- it will not excuſe, becauſe he does not ſay that he could not do 
Gi Otherwiſe; as if he had ſaid, that the plaintiff run croſs his piece 
Beiſ-y.—_— When he was diſcharging it, or had expreſſed the caſe with the 
8. C. c'ted circumſtance, [and] ſo it had appeared to the Court, that it had 
2 J. 205+ been inevitable: and that the defendant had not been guilty of any 


nbd negligence to give occafion to the hurt. Hobart's Reports, 181. 


v. I between WEAvER *axD Wann adjudged, becauſe it is but to be 
in tref- 6 S 
7 —— repaired in damage for the hurt.) 
aſſault, battery, and wounding, by ſPooting cut che plaintifs eye. The defendant pleaded in bar, that be 
was a coll:Fer of the bearth-money : and for the better ſecuring the money collectad be rede with fire-arms, 
and *r a piſtol in bis band, and intending to diſcharge it, to prevent miſchief, be ſceirg none c:ming that 
Way did diſcharge it; and on his diſcharging it, the plaintiff caſually came that way, and if be reccived 
any barm, it tat againſt the will of the d:fendant, quæ eſt eadem tranſgreſſio. The plaintiff demurred, 
and had judgment; and upon 2 writ of error brought, judgment was affirmed, nothing being urged 
beſides the plea, which the Court beid inſufficient ; for the defendant ſhall never be excujcd in treſpaſs, 
unleſs upon an inevitable neceſſity, which was not ſhewn here. Beſides he did not traverſe abſque hoc 
aliter vel alio moda, as was done in WZEA VIZ AND⁵ Ward's CASE, in the like plea; and yet in that 
caſe the plaintiff had judgment. 2 Jo: 205. Paſch. 34 Car. 2. B. R. Dickenſon v. Watſon. 
Serjemt Hawkins ſays, it ſeems, that a man ſnall not forfeit a tecognitance for the good bebaviour, 
by a hurt done to another merely througn negligence, or miſchance ; as where one ſoldier hurts another 
by 4ifcharging a gun in exerciſe, withcat ſufficient caution ; for natwithſtanding ſuch perſon muſt, in 
a civil action, gite the other ſatisfaction for the damage occaſioned by his want of care, yet he ſeems 
not to have offended againſt the purport of ſuch a recognizance, unleſs he be guilty of ſome wilful breach 
of the peace, Hawk, Pl. C. 131. cap. 61. £27. | | | 
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Treſpaſs. 
(G. 2) Entry into Land. 
[1.] 2 A Man may juſtify the battery of another, in defence One may 


of his peſſeſſion. Trin. 3 Jac. B. demurred in law. Juſtify an 


aſſault and 


battery in defence, or for the preſervation of his poſſeſſion of lands or goods. 2 luſt. 316. 


2. [Z. If a man comes into the foreſt in the night, the foreſter 
cannot beat him before reſiſtance made by him. Mich. 14 Jac: 
in the Star-Chamber, reſolved by the chancellor and judges in 
HasTocK's CASE, and Haſtock had recovery againſt him at the 
common law in action of battery. 

[3.] [4- But if the party, who comes ſo into the foreſt, 10 
the fargſter, he may juſtify the battery of him, as was agreed in 
the caſe aforeſaid. The flatute of malefaftors in parks, of 21 E. 1. 


gives as much. See the ſtatute 4 ar 1 


LA. J [5. A man cannot juſtify a wounding in preſervation of his 8 
Poſſeſſion. P. 12 Ja. B. R. between * BuTLER AvD AUSTIN; per er Cope 


Curiam. Mich. 9 Car. B. R. between Bucxnursr AND TROWTE, Cb. J. be 
adjudged upon demurrer. Intratur Trin. 9 Car. Rot. 472. may juſtify - | 


| wounding 
in defence of his perſon. Roll. Rep. 19. pl. 20. 


C5. J [6. If a man be making a booth in a fair by good licence of 
owner, and a ſtranger diſturbs him, and breaks it down without 
eauſe, yet he cannot juſtify the battery of him. 11 H. 6. 23 
 (6.J[7. A man may juſtify the battery of one who vill enter Noy ſaid, 


ö 4 "x" : g 3 that a man 
into his hou, ge; for it is his caſtle. P. 7 Ja. B. LawRENCE's CASE, — 
per Curiam.] £5. fy the 

Eo wounding 


another to ſave his bouſe or goods, but can only ſtay the party with his hands in deſence of his poſſeſſion, 
Lat. 20. in caſe of Hall v. Gerard, | 


A man cannot juſtify an aſſault in defence of his _ or cl:ſe. 1 Salk. 407. per Cur. in caſe of 


Leeward v. Bafilee. —— Ld. Raym. Rep. 62. S. P. accordingly, per Cur. in S. C. 


07:1 [8. If a man enters into my cloſe, and there with an iron 
edge and bar breaks and diſplaces my flones there being in the land, 
being my chattle, and 1 require him to deſiſt, and he refuſes, and 


ſpeaks threatening words, if I ſhall ypproach to him, and upon [ 430 | 


this I, to keep him that he ſhall not d& more damage to the ſtones, 
not daring to approach him, ca/? ſome ftones at him molliter & molli 
manu, and they lay upon him molliter, yet this is not good juſtifi- 
cation; for the judges ſaid, that a man cannot caſt ſtones molli- 
ter, though it was confeſſed by a demurrer; and it would be 
perilous there to give liberty to a man to caſt ſtones out of his 
hand in defence of his poſſeſſion; for when a ſtone is caſt out 


of the hand, he cannot + guide it; and a juſtification of battery in f Fol. 549- 
—— 


defence of poſſeſſion, though it ariſes from the poſſeſſion, yet the concluſion 
is in defence of the perſon. P. 11 Car. B. R. between Col R axp 
MauxpeR adjudged upon demurrer. Intratur H. 10 Car. 

Rot, 502.] | | 
8. There is a force in law, as in every treſpaſs quare clauſum 
fregit ; lo if A. enters into my grund, 1 muft requeft him to depart, 
| 10 8 | before 
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439 Treſpaſs. 


before I can lay hands on him to turn him out; for every im- 
poſitio manuum is an aſſault and battery, which cannot be juſ- 
tified on the account of breaking my cloſe in law, without a requeſt 
to be gone. And likewiſe there is an actual force, as in burglary, 
in breaking open a door or gate; and in that caſe it is lawful to 
oppoſe force to force; and if A. breaks down the gate, or comes into 
my cloſe vi & armis, I need not requeſt him to be gone, but may 
lay hands on him immediately, for it is but returning violence 
evith violemce; per Cur. 2 Salk. 641. pl. 12.—Annz, B. R. 
Green v. Goddard. 


' (G. 3) I Defence of” Goods. 


Ow. 150. [I. J [Y. A Man may juſtify the battery of another, in defence 

per Coke, in 13 A of his goods. 19 H. 6. 31. b. Trin. 3 Jac. B. 
v. Cup- Agreed. | ö 

— Sr 


I may lay hands on one that would take my goods, and diſturb him, and if he will not leave, I 
may beat him, rather than he ſhall carry them away. Fin. Law, 3vo, 203. 
*'S. P. Br. Treſpal:, pl. 128. in the large edition, cites 29 H. 6. 31, but it ſhould be 19 H. 6. 31. 
and ſo are the ſmaller editions. 2 Inſt. 316. S. P. | 
If A. comes forcibly and takes away my goods, I may oppoſe him without any more ado ; for there is 


no time to make A reque it n per Cur. 2 Salk, 041. pl. Zo © „ „ » Ann. B. R, Gicrs Vs Goddard. 


I.] LIo. If a man will tate my money out of my purſe, I 

Juſtify the battery of him in — 4 den 
The defend- [Z. I LI I. If a man takes the beaſts of another damage feaſant to 
ws. his corn, and a ffranger will take them out of his poſſeſſion, he 
ereſezea may well juſtify the battery of him in defence of them. 


diſtreſs 19 l. 6. 66.] 

from the | 
plaintiff, and it appeared, that the plaintiff had not time to requeſt bim to forbear, and this being pleaded 
was held a good ultification of the ailauit, 11 Mod. 64. pl. 6, Trin. 4 Ann. B. R. Anon, 


4. A man may juſtify a battery 7 preſerve his dog. Arg. 

Saund. 84. in caſe of WRICHr v. Ramnscor, cites Raſt. Ent. 611. 
I. 10. 

; 5. In aſſault, &c. the defendant pleaded ſon afſault demeſne. The 
plaintiff replied that he was ſervant to A. to take care of his horſes, 
and that the defendant «wild have beaten one of them ; whereupon he, 
in defence of the horſe, laid his hands on the defendant, and thereupon 
the defendant afſeulted him. The defendant rejoined, that B. another 


ſervant of A. was going 10 break the hedge, and leap a horſe of A. i into 


Black Acre, a cloſe of the defendant's maſter, whereupon the defendant 

forbid him, and endeavoured to hinder him ; and thereupon the plaintiff 

[ 431 Þ came up and faulted, & c. the defendant, who defended himſelf ; and 

' traverſed, that he was guilty, &c. but in Black Acre, &c. Ex- 

ception was taken to the replication, that it was only that the 

defendant would have beaten the horſe, and did not allege in 

fact, that he did beat him. But notwithſtanding this exception, 

the defendant had judgment, 2 Lutw. 1481, Hill. 11 W. 3. 
Shingleton v. Smith. | 


r 


his buſineſs in public; and did not ſuy about his buſineſs there, and yet 


pl. 347. Paſch. 12 Jac: B. R. Sherloe's caſe. 3 


ent, being in this manner as here with a quod cum. But Croke J. ſaid, if the declaration here had been 
quod cum, he was in pace domini regis, the other did aſſault and beat him contra pacem, this had been 
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(G. 4) Aſſault and Battery, Declaration. Good or 


not, 
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1. PRESPASS of aſſault, chat be impoſed ſuch and ſo many 


threats of his life and maiming him, that he could not ge about 


— 


1 


well; per Cur. Br. Brief, pl. 230. cites 37 H. 6. 2, 3. 
2. In treſpaſs. the plaintiſf counted, that the defendant menaced 
bim, by wwhich hrs buſineſs in this county and in the county of S. was 
not done, and ſhewed how, viz. in collecting rents, &c. re- 
pairing ſuch houſes, &c. And the fame where he ſays, that he 
dared not attend his buſineſs, he ſhall ſhew in what buſineſs. 
Br. Count, pl. 46. cites 37 H. 6. 19. 
3. In treſpaſs of aſſault at D. & ipſum verberavit vulneravit, 
& male traCtavit, all ſhall be intended in the firſt place; and 
yet it may be, that it was at divers places. Br. Surmiſe, pl. 27. ; 
cites 5 H. 7. 17. 
4. In treſpaſs of aſſaulting him, nec non unum equum pretii 6 1. 
a perſcna igſius (the plaintiff) adtunc & ibidem cepit. After a 
verdict it was moved in arreſt of judgment, that the declaration A 
was ill, becauſe the plaintiff did not ſuppoſe any property in the =_ 
horſe, but ought to have ſaid equum ſuum ; for it might be the de- | 
fendant's, and then he might lawfully take her; or it might be I 
the plaintiff's and then tortious: and the conſtruction being = 
indifferent, it ſhall be taken ſtrongeſt againſt the plaintiff. And 
the jury having aſſeſſed intire damages for both treſpaſſes, and 
there being no cauſe for one treſpaſs, the verdict is not good, 
quod fuit conceſſum per Fenner & Lelxerton J. no other being 
in court. Yelv. 36. Paſch. 1 Jac. B. R. Purcel v. Bradley. 
5. In action of affault, the plaintiff declared quad cum the de- Roll. Rep. 
fendaut verberavit, without an expreſs allegation that the defendant 30 32. 
did beat him. Exception was taken, and cited the caſe of SHE- name of 
RIFF AND BRIDGES, 39 Eliz. where ſuch a declaration was ad- . 
judged void. But the juſtices were of opinion, that the decla- 7 nk 


ration was good, notwithſtanding the judgment cited. Godb. 25 1. Coke Ch. I. 
| ſeemed to 
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good, and inſtanced in an ejectment, and a'ſo in debt for rent, that a quod cum dimifit is good, 
But it being moved at another day, and the caſe of SURFEN E v. BAIDGE, Trin. 37 Eliz. cited as ad- 
judged in point in a writ of error to be good, though the cuſtom is to declare in ſuch caſes with a de 
eo quod ipſe, &c. the Court (abſente Coke) held accordingly. 2 Buiſt. 214. S. C. and the whole 
Court declared they would be directed by precedents, and accordingly precedents were produced, and 
all (abſent Coke) were clear of opinion that the declaration was not g od. And Man ſecundary, in- 
formed the Court, that he had 2 precedents directly in point adjudged upon a declaration to be infuffici- 


8 


„ 
r 
ROY a > 


god; for here is a good relative to the quod cum, which always pre- ſuppoſes ſome matter ſubſequent to 
be depending upon it, which is not ſo here, and therefore the declaration here not good; and ſo the 


rule of the Court was quod quetens nil capia: per biilam. 8 5 
N *H 


6, After verdict, judgment was arreſted, becauſe uo place was [432 n 
alleged where the battery was done. Lat. 273. Mich. 2 Car. | 
Edfol v. Bengor. | : 

7, Upon Fl 


432 - Trelpals. 
| 7. Upon hearing counſel on both ſides, 3 declarations in affault, 
battery, and falſe-impriſenment, were ordered to be reduced into one, 
appearing upon the face of the declaration to be all for one and 
the ſame fact; and in each of the 3 the plaintiff declaring againſt 
one of the defendants for an aſſault, &c. Simul cum the other 2. 
138 C. B. 249. Hill. 7 Geo. 2+ Catlin v. Elliot, Hunt, and 
CWe 


(G. 5) Pleadings. Good or not. 


1. TRESPASS of battery, wounding and maihem, and it was 
demanded judgment / the writ, inaſmuch as of the maihem 

Be ought to have appeal of niaihem, et non allocatur. Br. 'Treſpaſs, 

pl. 261. cites 43 Aſſ. 39. Ye 8 5 
Be. Appeal, 2. By which the defendant /a:d, that the Plaintiff at another 
2 at time brought appeal of maibein of the ſame act, and was nonſuited after 
Serjeant appeurancr, and good cleatly per Knivet Ch. J. and fo ſee that 
— nonſuit in appeal of maihem is peremptory. Br. Treſpaſs, pl. 261. 
8 | 
the law may ſtand in relation to this marter ; if ſuch action be brought for the battery only, without 
mentioning the maibem, he ſees not how it can be barred by fuch a nonſuit, becauſe it is generally hol- 
den, that in an appeal of maih:m, no confideration can be had of the battery, but only of the maihem z 
and if fo, it ſeems ſtrange that a nonſuit in ſuch an appeal ſhould bar an action of a difierent nature 
brought from a matter which the appeal had nothing to do with. However it ſeems clear that a nonſuit 
In an action of treſpaſs is no bar of an appeal of maihem ; alſo he takes it for granted, that a nonſuit in 
an appeal of maihem, before the plaintiff has appeared to it, is not a bar of any other appeal or action; 
30 becauic the writ, for what appears to the contrary, might be purchaſed by a ſtranger in the name of the 
| 5 Plaintitf. 2 Hawk. Pl. C. 160. cap. 23. 0. 26. 


Br. Preſent- 3. In treſpaſs, the defendant ſaid that he was foreſter of the foreſt 
8 of of B. ond the * plaintsff was indicted by the foreſters and verderors, 
4. cites S. C. regarders, and agiſters, for taking of deer, by which he came to him, 
* Allthe and prayed him to find pledges to amſeuer before the juſtices of the foreſt, 
—_ = and uud nat, by which he took and impriſoned him till he pe ermed 
(defendant), the fatute, judgment, &c. And the plaintiff ſaid, that de ſon tort 
but the demeſne abſque tali cauſa, and the iſſue was received by the 
Year-book Court. And it was ſaid, that before juſtices in eyre, he ſhall not 


PS). ive averment contrary to ſuch preſentment of the foreſters. 


Br. De ſon tort, &c. pl. 7. cites 45 E. 3. 7. | 
4. Treſpaſs of battery, the defendant pleaded net guilty, the 
Plaintiff pleaded eftoppel, becauſe at another time the defendant being 
indifted, owned the treſpaſs before juſtices of peace; and upon 
this proceſs iſſued againſt him to anſwer to the king, who came 
and pleaded that the ill which the plaintiff had, was de fon affault 
demeſne, and ſo to iſſue ; and before verdif the defendant came 
and confeſſed the treſpaſs, and put himſelf in grace of the king, and 
made fine, and demanded judgment, if he ſhall be received to 
plead not guilty z and the record came in by 2writ of the Chancery : and 
the Court held that he ſhall not plead not guilty, contrary to his 
confeſſion, by which he pleaded de ſon aſſault demeſne. And 
the other demurred, inaſmuch as he pleaded it againſt the king, 
and after waived it, and confeſſed the treſpaſs, And after writ 
; | was 


a * r - * 


„. IG It Mn... 


> 


136. cites 37 H. 6. 2, 3. 
10, Treſpaſs by F. for aſſault upon M. his ſervant, and beating And after bs 
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was awarded to inquire of damages; and ſo it ſeems that Þe 
ſpall not plead contrary to his confeſſion. Br. Treſpaſs, pl. 96. cites 
11 Hi 4- 65. 

95 Treſpaſs of aſſault and battery; the defendant ſaid that the [ 433 ] 
plaintiff came upon his land, and would have occupied it, and the de- 
fendant diſturbed” him, and took him by the hand, and charged him 10 
go fo; which is the ſame aſſault and battery; and admitted for a 
good plea. Br. Treſpaſs, pl. 413. cites 11 H. 6. 23. 

6. Treſpaſs of battery of his ſervant, per quod ſervicium ſervien- 
tis ſui prædicti, &c, the defendant ſaid, that he was retained with 
him before that he beat him, and departed and came to the plaintiff ; and 

et it ſeems that it is no plea; for he cannot retake him, nor 
Leal him, without requeſt to his fecond maſter. Br. "Treſpaſs, 
pl. 139. cites 21 H.6.8. 8. : 

7. Treſpaſs of breaking his cloſe, and battery, menace, and Treſpaſs of 
wounding A. and B. his ſervants in N. The defendant ſaid, that et mee 
he ꝛuat ſeiſed of 2 acres on C. till diſſciſed by the plaintiff, upon which anni 
he entered and did the treſpaſs, abſque hoc, that he is guitty in N. and The d:fend- 
a good plea ; and to the wounding not guilty; for per Cur. wounding —_ 
cannat be juſtified; and to the menace and battery ſaid, that he was be E _ of 
ſeiſed of th ſaid 2 acres in C. till by the 2 7525 and the ſaid the plain 
A. and B. ſervants of the plant, came with the plaintiff upon the ge, N 
land, and the defendant re-entered upon the plaintiff, and found A. and %k as AY 
B. upon the land occupying to the uſe of the plaintiff by which he put ant 2 6. by 
his hands upon them peaceably, and ſaid, that if they would not go bom: * 1 
the land, he would purſue and chaſtiſe them according te the law of the BR nay" 


land; which is the ſame menace and battery, of which the action is 22 
25d; 1 o 


brought, abſque hoc, that he is guilty at N. And a good 25 with- OO. 
out the traverſe : for it ig a treſtaſe tranſitory. Br Treſpaſs, pl. 143. commanded 
cites 21 H. 6. 26, 27. | _ 72 


land, abſque hoc that he is guilty of an aſſault in D., &c. And it was held a good plea; and yet it is 
not like where a man juſtifies by aſſault made by the plaintiff to the defendant ; note the diverſity. Br. 
Juſtification, pl, 4. cices 27 H. 6. 1. 


8. In treſpaſs of aſauit in the county of N. by which he loft his S. P. Br. 
buſineſs in the county of N. and S. it is no plea that he had not any bug Cent, fl. 


Jineſs, or did not looſe his buſineſs in the county of S. Br. Traverſe per, 200 fl. 3, 


&c. pl. 136. 17 H. 6. 2, 3. SE. 
9. And if he ſays that by the menace of the defendant he could not S. P. Br. 
gather in his debts, nor plow his land in S. it is no plea that he has Ceunt. pi. 


g $9 citesS. C. 
no debts there; for the aſſault or menace is the gfect of the matter, Bat he al 


and the ref? ig only to increaſe damages. Br. "Traverſe per, &c, pl. anſwer to the 
Menace. 


and wounding him, 5 Augu/t anno, &c. and impriſoning him, and /4i4 tbar #r, 
carrying him from L. to N. and there impriſoning him by 3 days per 2 pho 
quod ſervitium, &c. perdidit; the defendant ſaid, that 4 Auguſt he and ty b 
20 robed of ſuch goods, to the value, & c. at midnight, by awhich he e mm 
levied the cry, and came to D. conflable of S. and to M. N. bailiff of TON 
the hundred, and hexved the matter, and prayed them to ſearch for „ie that he couid 
Picicus perſans, and take and arreſt them; by which they there ge. 2 
a | {arched 


ried a/ gv 
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is peri- ſearched accordingly, and found the ſaid ſervant going and watching 


8 e ſuſpiciouſly in the ftreet, in the night, and would have arreſted him, and 


 abſque wer- he fled, and the defendant purſued, took, and carried him to H. 
tispericulo,, 10 baue him carried to gaol; and becauſe he was fick, and cauld not be 


1 carried, they held him for 3 days, and after carried him to gaol ; which 

upon a re- is the ſame aſſault, battery, and impriſonment, &c. And no plea, 

turn of ba- becauſe he makes not any juſtification for himſelf. Br Treſpaſs, 
ws. Br. Lady 

ape, pl. 297. Cites 2 E. 4. 8. 

297+ cites 2 E. 4. 8. ; 


11. In treſpaſs, the defendant ſbezued that the plaintiff would have 
taten Gd. of the money of the defendant from him, and he put his hands 
# 434 ] Sen him, and did not ſuffer him. And by the Juſtices, if a man takes 
my goods, I may put my hands upon him, and diſturb him, and 
if he will not leave, may beat him rather than ſuffer him to carry 
them away, by which the plaintiff ſaid that de ſon tort demeſne 
abſque tali cauſa; and this was of treſpaſs of battery. Br. Treſ- 
pals, pl. 185. cites 9 E. 4. 28. 

12. Treſpaſs of menace, the defendant ſaid that the plaintiff was 
zudebted to him, and he ſaid to him that he would ſue for it by the law, aud 
zmprijen him if he could, which is the ſame menace. And per Cur. 
this is no plea; for the one is a tortious menace, and the other is 
2 lawful menace. Br. Treſpaſs, pl. 388. cites 16 E. 4. 7. 


Br. Treſ- 13- Treſpaſs vi & armis in D. iaſultum fecit, verberavit vulne- 


Le 5. ravit, & male tractavit, & tales, & zantas minas impoſuit quod, 
K⸗cc. the defendant to the vi & armis pleaded not guilty, and to the rei- 

due of the treſpaſs that at the time of the treſpaſs, &c. the plaintiff made 

an aſſault ue him, and the defendant prayed him to ſuffer him to be 


in peace, and if not, that he would defend himſelf, and rather than he 


ſhould beat the defendant, that the defendant would meet him, and yet 

the plaintiff would not ſurceaſe his aſſault, by which the defendant in 
his defence beat him, which is the /ame aſſault and menace of which 
the action is brought; and a good plea, and ſhall not be com- 
pelled to {>y generally, that de fon affault demeſne, and in his 
defence; for then the menace ſhall not be anſwered z quod nota 
per Cur. Br. Treſpaſs, pl. 333. cites 16 E. 4. 11. 

14. In treſpaſs of aſſault and battery, the defendant ſaid that 
divers felonies were committed in the place where, &c. and ſaid that 
he was watching in his houſe, and came out into the highway, and the 
plaintiff came at the hour of 11 in the night, and the defendant came and 
put his hands upon him in a peaceable manner, and locked in his face, 
and when he ſaawv that he was q true man, he departed, which is the 
ſame aſſault and battery of which, &c. Per Keble, by the ſtatute 
of Wincheſter, cap. 3. watchmen may arreſt night-walkers, but 
ſuch watches ought to be aſſigned by the vill. And per Cur. ſuſ- 


picion is ſuſſicient cauſe toarreſt a man, and is traverſable. And 


per Huſſey, watchmen may oppoſe nightwalkers from whenceſo- 
ever they come; and Fairfax 


plea. Quere if double. Br. Treſpaſs, pl. 268. cites 4 H 7. 1, 2. 
15. Treſpaſs of affault, battery, and wounding, the defend- 
and ſaid that the ſame place and day he had a warrant to arreft the 
plaintiff, 


. agrecd thereto, and ſo a good 
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/ plaintiff, by awhich he there put his hands upon him peaceably, and 
arreſled him, which is the ſame affault, battery, and wounding, 
&. Per Fineux, this is no plea; for zhis is no afſault, battery, nor 
avounding ; but if he had ſaid that he arreſted by a warrant at the 
time, &c. and the plaintiff made aſſault upon him, and the ill 
which he there had, &c. was de ſon aſſault demeſne, &c. this 
had been a good plea. Br. Treſpaſs, pl. 218. cites 21 H. 7. 39. 


' 
16. In treſpaſs of aſſault, battery, and wounding, the defend- _— 
ants juſtified by warrant from the mayor of S. to take the huſband, and | 
that when they were taking him, tbe avife hindered them, whereupon | 3 
; they laid their hands on her molliter to make her def;ft, quæ eſt eadem E: 
F tranſgreſſio, & c. It was objected that they did not anſwer to the 8 
; battery, nor traverſe it. And it was held ill. Cro. E. 93, 94. pl. 3. 4 
Paſch. 3 Eliz. B. R. Jerome v. Phear. ET 4 
: 17. In aſſault, battery, and wounding, the defendant pleaded * 
> that he was conſtable of D. and for ſuch a miſdemeanor by the plaintiff, 4 
- he laid his hands on him and put him into the flocks, que eff cadem tranſ- 4 
greſſio; and upon demurrer it was adjudged for the plaintiff, be- Y 
1 ; cauſe the defendant did not plead not guilty to the wounding, or 4 
1 = juſtified it; but if one pleads that the hurt which the plaintiff had A 
. == was of his own aſſault, this is a good anſwer to all, and the plain- A 
$ tiff had judgment. Cro. E. 268. pl. 3. Hill. 34 Eliz. B. R. Pendle- A 
| = bury v. Elmer. Jens” 4 
- RE 213. A % preſſed zo get into a cock-pit, to fee the game, and the [ 435 } A 
„ maſter of the pit endeavoured to put him forth ; the boy reſiſted, the A 
— mnmaſter thereupon pulled him by the ear, ſo that it bled ; and the boy 4 
„by his guardian ſues action of battery. And the maſter pleaded A 
not guilty, and for this it was againſt him; but by Damport Judge, YA 
e = ſome opinion was, that by good pleading in this caſe the maſter of A 
4 = the pit might have juſtified the act well enough, but Huld not E: 
2 = plead not guilty. Clayt. 24. pl. 41. Rigg's caſe. k f 
h 3 19. In affault and battery, the defendant juſtified by malliter manus A 
- MH :mpoſuit upon the plaintiff, who entered his cloſe. And the opi- * 
8 1 nion of the Court was, that he ought to ſhew what ęſtate he had in 1 
A e cliſe, and that the plaintiff came there and endeavoured to ejeF or 3 
=_ 4:/i/: bim. Mo. 846. pl. 1142. Mich. 13 Jac. Smith v. Bull. 4 
it Is 20. If a battery be outrageous, ſo that a melliter manus impoſuit 4 
3 be not true, it ought to be ſpecially ſhexwn, otherwiſe it thall be a A 
be | 1 juſtiſication. Skin. 387. pl. 22. Mich. 5 W. & M. B. R. AY 
ꝓ4 ng & Uxor v. Tebbart, | Y 

„ 21. In treſpaſs and aſſault the defendant pleaded that he was 4 Mod. 40%. 9 
e ding in the highway, and his horſe being feightened, ran away with > = _ 4 
te him, and that the plaintiff and others were called to to ſtand out of 9 1 
it the way, which they did not, and that the horſe run upon the plaintiff tiff, and 4 
. againſt his will, & c. And upon demurrer to this plea it was ad- nid it was A 
d Judged ill, becauſe the defendant had juſtified a treſpaſs, and did like the 3 9 | 
* not confeſs it; but if he had pleaded not guilty, upon this evidence of Wzaves bk: 
d be might have been acquitted. 2 Salk. 637. pl. 5. Paſch. / W. 3. NN aps 4 
F B. R. Gibbon v. Pepper. FOR © | <6 1 
l- . | | the.e the 8 
he — _— 3 but the battery is not anſwered here. Ld. Raym. Rep. 38. S. C. and ſays 1 
8 is Caſe the defendant juſtified a battery, wwhich is no battery. And fo was the opinion of the MY 
2 Court; and judgment for the plaintiff. 5 1 
| 22, One | 
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22. One cannot plead his poſſeſſion in bar wirhout more, except 
it be in the caſe of battery, where it may be merely collateral ; and 
the true diver/ity is between a declaration and a plea, for one may 
eount upon his poſſeſſion without more, but not juſtify by virtue 
of it; and _ can never give pofſeſhon in bar, without makin 

a title; per Powell J. 12 Mod. 508, 50g. Paſch. 13 W. 3. in cals 


4G 4) any» 


of Pell v. Garlick. 

2 Salk. 423» 23. In treſpaſs an exception was taken, that the plea was diſ- 
but not S. p. continued, becauſe the declaration was of an afſault, taking, arre/!- 
Es Mod. ing, and impriſoning, and the defendant pleaded to the treſpaſs, 
dass p aſſault and impriſonment, but pleaded nothing as to the arreſt. But 
ot ap- per Holt Ch. J. the impriſaument includes the arreſt; for impriſon- 
pear. — 11 ment cannot be without an arreſt, nor an arreſt without impriſon- 
Mod. S ment; for an arreſt is an actual impriſonment. And the plaintiff 
notS.P. of had judgment. 2 Ld. Raym. 1100. Hill. 3 Ann. Blackmore v. 
the diſconti- Tidderley. | 


EUance. 

24. In treſpaſs, aſſault and battery, laid 1½ Octab. 3 Ann. the 
| ing and as to the force pleads not guilty, and as to the reſidue pleads. 
that long before, & c. (viz.) on September 13, a ftranger's bull broke 
into Bis cloſe, which he was driving out to impound bim, and that the. 
plaintiff came into the cloſe, and with force hindered him, and would 
have reſcued the bull ; to prevent which the plaintiff parvum flagel- 
tum ſuper querentem molliter impeſuit, which is the ſame not M4 
the treſpaſs, and traverſed that he war guilty at any time before the 
ſaid 13 Sept. Exception was taken, becauſe the defendant ſhould RF 
have required him to go out of his cloſe before he beat him, and 
that flagellum molliter imponere was repugnant, and that the tra- 
verſe was ſhort, becauſe it did not anſwer the treſpaſs after Sept. 13, 
per Cur. The quod eſt idem reſiduum is good without a traverſe, 

5 and therefore not material though it be ſhort; for it goes only to 

2M [ 436 ] the time where the quod eſt idem ayers it to be the fame, 2 Salk. 

B 644. pl. 12. ... Ann. B R. Green v. Goddard. | 

'$ 25. In aſſault and battery, the defendant pleaded that he was ſer- 

5 vant to R. and that the plaintiff ha: ing aſſaulted R. at a certain time 

and place, he did then and there aſſault the plaintiff in defence of his 

'F maſter. Exception was taken that a ſervant could only juſtify de- 

2 fending his maſter, and not aſſaulting the plaintiff in the defence 


4 
4 
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of him; and cited 11 Hf. 6. 8. Beſides the aſſault of [by] the 
Y plaintiff might have been of a time paſt; for the words of the 
* plea are, that the plaintiff having afſauited R. And the whole 
Ip Court (abſente Lee) were of opinion that the plea was not good, 


and gave judgment for the plaintiff. 2 Barnard. Rep. in B. R. 327, 
Mich. 7 Geo, 2. 1733. Markweth v. Reynolds and Weſtwood, 


(G. 6) Fuſlification. Good, or not. 
„ JN treſpaſs of battery at D. there, if he juſtifies at ansther 
Pl. 


ice in the ſame county, this is good without alleging continu- 


ence of the treſpaſs; per tot. Cur, Br. Treſpaſs, pl. 37. cites 
3s H. 6. 5a, 51. 2 


2. In treſpaſs of battery, ita quod deſperabatur, Eo. it ſuffices to 
Juſtify the battery, without anſwering to the jeopardy of life. Br. Faux 


Impriſonment, pl. 3. cites 35 H. 6. 54 


3. Treſpaſs of battery, the defendant ſaid that he 1s ſerjeant, 
and arreſted him upon an action, and pleaded all certain: and the plain- 
tiff made reſcous, and the ſerjeant purſued him, and he fled, and be- 
cauſe he could not otherwiſe take him he beat him, which 1s the ſame 
treſpaſs, &c. Per Littleton, if I come to diſtrain, and the party 
chaſe the cattle upon another's land, or into another county, I may pur- 


ſue and retake; for when they are in my view they ſhall be ad- 


judged in law in my poſſeſſion ; the reaſon ſeems to be inaſmuch 
as they are tranſitory. So where it is ſaid to a man, I arreſt you, 
and he flies, I may purſue him and take him, and this in another 
county. Per Markham Ch. J. yet you cannot beat him when he 
flies; but if he had been arreſted in fuct, and made reſcous, or would 
ſtand in his defence upon the arreſt, there he may beat him to take 
him. Br. Treſpaſs, pl. 296. cites 2 E. 4. 6. 

4. Treſpaſs of menace of life and member; a man cannot jufs 
tify the menace of death ; by which he ſaid not guilty, and to the 
reſt /aid that he menaced him from going in his way, and made aſſault 
upon him ; by which he ſaid to him that he wvould go in his way, and 
world defend himſelf in their aſſault, and rather than be mayhemed 
himſelf that he would mayhem him and ſo to iſſue, Br. Treſpaſs, 
Pl. 319. cites 10 E. 4. 6. 

F. Treſpaſs of affault, wounding, and impriſonment by one 


day; and the defendant juſtified the wounding becauſe the plaintiff 


made an afſault upon him the ſame day, year, and place, and the wrong 
which he had was de /n afſault demeſne in his defence; and 0 the 
impriſonment he ſaid that he wwas conſtable of the ſame will, and becauſe 
the plaintiff made an aſſault upon him and broke the peace, he took and 
carried him to gaol for conſervation of the peace; and a good plea per 
tot Cur. though the aſſault was made upon himſelf. Ls. I reſpals, 
pl. 272. cites 5 H. 7. 6. DE”, 

6. In treſpaſs for an 2 „ wounding, taking, and impriſoning, 


the defendant quoad the aſſault and wounding pleaded not guilty, and 8 


quead the taking and impriſoning juſtified by a warrant from the lord 
mayor, but fhews neither time or place when or where it wwas made, 


and /aid nothing as to the afſault ; and upon demurrer the plea was 


held ill, by reaſon of * omitting the affault z and fo it was a diſ- 
continuance, and therefore ordered to begin again. 2 Bulſt. 335. 
Hill. 12 Jac, Wilſon v. Dodd. 
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Roll. Rep. 
135. pl. 15. 
e. . 
cordingly. 
And perCur, 
A place 
ought to be 


alleged wheie 


the warrant 
was made. 
And ibid. 


176. 8. E. accordingly, and the point as to the place was admitted by Coventry of counſel for the de- 
fendant. It was infitted by the counſel for the plaintiff, that where the things to be anſwered are of di- 
vers natures, there ought to be a particular anſwer to esch; but where the one includes the other, it is 
well enough, if he juſtifies that which includes the other without anſwering the other, and fo in this 
caſe ; for there cannot be an impriſonment without an aſſault, ſo that the impriſonment which is juſti- 
fied includes the aſſault 3 but Coke Ch. J. ſaid that there might be an afſau}: without an impriſonment, 
and fo they are diſtin, as wounding includes an aſſault; but if he directs his plea to the wounding, it 


dy implication in the impriſonment, but another diſtin aſſault. 


7. It was objeQed, that the traverſe de injutia is not good, 
where een is by reaſon of a frechold, or a leaſe for 
Vox, SB years; 


is no anſwer to the aſſault. And Doderidge ſaid the plaintiff did not intend the aſſault compiehended 
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years; but notwithſtanding the plaintiff ſhall have judgment, be- 
cauſe the juſtification is not merely in the realty, but mixt with the 
perſonalty ; and where it is mixed with the perſonalty, injuria ſua 
propria is a good traverſe, and he need not to traverſe the title, 
as the defendant pretends; and cites 8 H. 6. 34. Beſides, the 


Juſtification is not here upon the leaſe, but upon the aſſault upon 


him by laying his hands molliter upon him, to remove him from 

his poſſeſſion; ſo that the realty is not inducement only to the Jufti- 

fication, Lat. 273. Paſch. 2 Car. Hall v Gerrard. | 
— 8. In treſpaſs of battery and impriſonment, the defendant 7 
fays, ban N tified as bailiſt, by virtue of an execution, and that he molliter manus 
mirror! For 3#71P2ſicit upon him, and arreſted and impriſoned him. It was ob- 
_ "Lee jected that the molliter manus impoſuit did nat anſwer the battery; 
ſach ca, and the Court inclined that it did not ſufficiently anſwer it, but 
are as here, that he ſhould have pleaded that the plaintiff reſiſted him, by 
ane ane Which he in his defence beat him. 3 Lev. 403, 404. Mich, 
hands ie a © W. & M. in C. B. Patrick v. Johnſon. | 


battery, if he had no warratit to juſtify it, And ibid. 405. ſays, that upon this exception and another 


Curia advilare vult; and the plaintifF being ſatisfied that the exceptions would not help him, diſconti- 


nued. But fee 2 Lutw. 929. where this remack of Lev. 404, 405 · is canvaſſed and denied by Ser- 


Jeant Lutwich in the ſame caie of Patrick v. Johnſon. 


9. Where an expreſs battery is laid, it is not enough to juſtify 
the impriſonment upon legal proceſs, which includes a battery, 
but the defendant ought to go on, and fbew that he arreſied the plain- 
tiff, and the plaintiff offered to reſcue himſelf, and fo the defendant 
was compelled to beat him ; for otherwiſe if it be not upon ſome oc- 
caſion, a man cannotjuſtify a battery in an arreſt. And judgment 
was given by the whole Court for the plaintiff. Ld. Raym. Rep. 
231, 232. Trin. 9 W. 3. in cafe of Truſcott v. Carpenter and Man, 


ve (0. 5). (G. 7) De ſontort Demęſuc. Good Plea, in what Caſes 
of Aſſault and Battery, &c. 


1. IN treſpaſs. of menacing, it is no plea de fon tort demeſne, & c. for 
1 if a man afſaults another, it is not lawful for the other to ſay 
that he would kill him, and to menace him of life and member ; but if 
he, upon whom the aſſault is made, flies, and the other purſues him 
fo near that he cannot eape, or if he has him under him upon the 
ground, or has chaſed him to a wall, hedge, water, or dike, to 
that he cannot eſcape him, there it is lawful for him to ſay, that 
if he will not depart, he in ſalvation of his life will kill him, &c- 
Per Priſot, quod non negatur. And Brooke ſays ſuch manner of 
form is good ſe defendendo in an indictment upon the death of 
a man ſe defendendo. Br. Treſpaſs, pl. 28. cites 33 II. 6. 18. 
[439] 2. In treſpaſs the defendant ju/tified to /ee if waſte be done in tie 


But where a land which the plaintiff held in exccuticn againſt the defendant by Ha- 


man ift tute merchant; and the plaintiff ſaid that de ſon tort demeſne 


2 abſque tali cauſa. And per Brian, where a man 7u/iifies his entry 
of frlo-y, by the law, and by no perſon certain, as to enter to fee walte, 
the plaintiff * entry into a tavern for vichual, or the like, there de ſon tort E 
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meſne is no plea, by which the plaintiff waived the iſſue, and may ſay that 


ſaid that he claimed the land to be his own land; and a good iſſue. eee 


Br. De ſon tort, & c. pl. 49. cites 12 E. 4. 10. &c. and yet 
„ 7 de juſtiſied 
dy the law; for the one is an entry, and the other 1s an excuſe in laxu. Br. De ſon tort, &c. pl. 49. cites 


12 E. 4. 10. | 3 | 1 „ . | | 
And it was ſaid there, that if a man juſtifies by authority ef the 6 as by licence, leaſe, or ſuch 
like, there de fon tort demeſne abſque tall caula is no pleas De ſon tort, &c, pl. 49+ cites 
12 E. 4. 10. 


3. In treſpaſs of aſſault and battery, the defendant 7u/5hed that 
J. S. Was poſſeſed of a dog ut de bonis preprits, and delivered it to hint 
ro keep, and that the plaintiff would have taken it from him, in which 
he reliſted him, and in defence and cuſtody of his dog he beat him, 
and the hurt which he had was de ſon tort demeſne; and to this 
the plaintiff was put to anſwer, and replied de fon tart, &c. which 
proves a property in the dog when he juſtifies the beating of one 
in defence of it. Arg. Cro. E. 126. in caſe of Ireland v. Higgins, 
cites 13 H. 7. Rot. 35. 33 
4. Where defendant in treſpaſs, aſſault, battery, &c, juſtiſies in 
defence of his poſſeſſion, the plaintiff may reply de fon tort demeſne, be- 
cauſe the title of the land does not come in queſtion;, per Powell . 
Ld. Raym. Rep. 120, 121. Mich. 8 W. 3. Serle v. Dartford, 


(G. 8). De fon Aganlt Demeſhe, a good Plea. In what $e(0. . 


Cal CSs 


1. IN treſpaſs of battery, the defendant /aid that the plaintiF beet 
N. to death, and the conſtable came to arreſt him, and he ftoail 
in defence, by which the defendant came in aid of the conſtable, 
&c. and the ill which he had was de ſon aſſault demeſne; judg- 
ment, &c. The plaintiff ſaid that de ſon tort demeſne, &c. Br. 
De ſon tort, &c. pl. 11. cites 38 E: 3. 9. 
2. Battery againſt tao defendants ; they pleaded fon afſault des 
meſne, and this was aſſigned for error, becauſe the aſſault of the 
one could not be the aſſault of the other; and therefore they ought 
to have pleaded ſeveral pleas, but it was «cu good, becauſe 
the aflault may be joint. Mo. 764. pl. 983. Penriddock v. Er- 
ringtoen. | 
3. Though ane cannot juſtify a battery by /on aſſault Cv, 
by pleading it to ai indifment, yet he niay give it in evidence on 
a not guilty, and he may be thereupon acquitted z per Holt Ch: J. 
6 Mod. 172. Paſch. 3 Ann. B. R. the Queen v. Coteſworth. 
4. In treſpaſs for an aſſault, battery, and maibem, defendant 12 Mod. 43: 
| , N : J. 3. . U. 
pleaded fon aſfault demeſne, which was admitted to be a good 3 e 
plea in maihem; but the queſtion was, what afſault was [ufficient and Holt 92 
70 maintain ſuch a plea in maihem ? Holt Ch. J. ſaid that the faid chat if 
meaning of the plea was, that he ſtruck in his own defence; that eee 
if A. firike B. and B. frites again, and they cleſe immediately, and does nor ro- 


in the ſcuffle B. maims A. that is fon aſſault; but if upon a little 3 
| y 


Bow given by A, to B., B. gives him a blow that maims him, that aſh boy 
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de fon af- he had now confeſſed the firſt aflault; but he ould have ſuid mol. 
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takes his is not fon aſſault demeſne. Powel J. agreed, for the reaſon why 
2 ſon aſſault is a good plea in maihem is, becauſe it might be ſuch an 
efter fals aſſault as endangered the defendant's life, 3 Salk. 642. pl. 13. Paſch. 
Ne bim, 3 Ann. B. R. Cockcroft v. Smith. 
ats b 

him, in this caſe ſon aſſault is no good vlea, but in ſuch caſe he ought to plead what is neceſſſry for a 
man's defence, and not who ftruck firſt, though this he ſaid had been the common practice, but which 
he wiſhed was altered; for hitting a man a little blow with a little ſtick on the ſhoulder, is not a reaſon 
for the other to draw a ſword, and cut and hew the other, &c. And the principal caſe was, that the 
plaintiff in a ſcuffle ran his finger towards the defendant's eve, who bit off a joint. —— S. C. cited Ld, 
Raym. Rep. 177. in a note at the end of the caſe of Cook v. BEAT, ſays that Holt Ch. J. directed a 
verdi& for the defendant, the fr-tt aſſault being the tilting a form or feat upon which the defendant fat, 
whereby he fell, and the maihem was that the defendant bit off the plaintiff s tinger. 6 Mod. 230. & 263. 


S8. C. but upon other points. . 


(8. 9) Replication in Aſſault, &c. Good, or not. 


Brownl.215. 1. JN aſſault and battery, the defendant pleaded, that at the time, 

3. C. and is &c. he was ſeiſed of the rectory of D. in fee, and that corn wa: 

much in the <7 3 
fame words ſevered from the ꝙ parts, and he came into the ground to carry away 

with that of fhe tythes, and in defence thereof, and to hinder the plaintiff from 

8 taking it, he Hood there to defend it, and the hurt which he had wa: 

224. pl. 5. F * . 55 A f 1 
C. ad- of his oxen wrong ; the plaintiff replied, de injuria ſua propria abſque 

Jueged ac- fali cauſa : and upon demurrer the plaintiff had judgment, becauſe 

,. by his declaration, he did not claim any thing in the ſoil or in | 

the corn, but only damages for the battery, &c. which is collateral | 

to the title. Where the plaintiff makes title in his count, and 

the defendant pleads any matter in deſtruction of ſuch title, or 

of the plaintiff's cauſe of action, there the plaintiff muſt reply 

ſpecially, and ſhall not ſay abſque tali cauſa. Yelv. 157. Trin 

7 Jac. B. R. Tailor v. Markham. 3 

2. Treſpaſs of aſſault, battery, and wounding, 1 Aug. 13 Car. 

the defendant pleaded ſon aſſault demeſne, upon iſſue the defendant 

gave in evidence an aſſault and battery by the plaintiff, 2 Fuly 13 Car. 

and that it was in his own defence, and produced witneſſes to prove it; 

the plaintiff fhexued that the battery he intended was July 13 Car. 

and produced alſo divers witneſſes to prove it. It was inſiſted for 

the defendant that this was no evidence for the plaintiff ought 

to have made ſpecial replication, and ſhewed that ſpecial mat- 

ter; but all the Court held that it was not requiſite ; for if he 

had le cue anther day in the replication it had been a departure; 

but t is ſufficient to ſhew it in evidence, that there was an afſault; 

for the day is not material. Cro. C. 514. pl. 12. Mich. 14 Car. 

B. R. Thornton v. Liſter. | | 

Med. 36. 3. In battery, the defendant pleaded ſon aſſault demeſne 1 the 

a plaintiff replied that he was flanding at his gate, and that the 4. 

what vary fendant being on horſeback offered to ride over him, whereupon he mo 

ing, viz. liter afſuulted the plaintiff in defence of his perſon, qui eff idem inſultus, 


- d M - P - . » = 
_ efend- gc. and upon demurrer this replication was adjudged ill, becauſe 


ente. liter mani impeſuit upon the plointiff ta hinder his riding over Lim. 
melve ; che | Judg- 


4 „ „ wk 7H >a % S 4 


— my 


(ch, 


for a 
hich 


114. 
ted 2 
t ſat, 


Treſpaſs, 


Judgment for the defendant. Lev. 282. Jones v. Treſillian. Hill, 
21 & 22 Car. 2. B. R. 
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plaintiff re- 
plies, that the 
defendant 


zb, hawe forced bis horſe from him, whereby be did molliter inſultum facere upon the detendant, in 
defence of bis poſſeſſion. To this the defendant demurred. Moreton ſaid, that molliter inſultum facere 
is a contradiQtion ; ſuppoſe you had faid that molliter you ſtruck him down. And Twiſden ſaid, you 
cannot juſtify the beating of a man in defence of your poſleflion, but you may ſay that you did molliter 


manus imponere, &c. Keeling ſaid you ought to have replied, that you did molliter manus imponere, 


quz eſt cadem tranſgreſho. And per Cur. Quer' nil capiat per billam, unleſs better cauſe be ſhewn this 


term. — Sid. 44 1. pl. 10. S. C. but fates it that the defendant pleaded ſpecially in defence of the poſ- 


ſeſſion of a ſhip, and concluded his plea et fic molliter infultum “fecit, where it ſhould te manus im- 
poſuit ; and therefore the bar was adjudged ill. ————S, C. cited Ld. Ray m. Rep. 62. Mich. 5 W. 3. 
in caſe of LEK WAND v. BASEL x, as Trin. 21 Car. 2. Rot. 1841. but ſtates it differently from all the 
reft, viz. that the defendant pleaded ſon aſſault demeſne ; the plaintiff replied that he was peſſeſſed of a 
cloſe called Cupner's cloſe ; and that the defendant broke the gate, and chaſed his horſes in the cloſe, 
and the plaintiff for defending his poſſeſſion molliter inſultum fecit upon the defendant. And upon a 
demurrer adjudged a bad replication, for he ſhould have ſaid moiliter manus impoſuit ; but he could not 
juſtify an aſſault in defence of his poſſeſſion. And this caſe the Court agreed to be good law. 
2 Keb. 597. pl. 23. S. C. fays the plaintiff replied that in defence of his body and pofleflicn moliiter 


it ill, 


4. Aſſault, battery, and wounding. The defendant juſtified, 
that he being maſter of a ſhip, commanded the plaintiff to do ſome ſer- 
vice in the ſhip; and on his refuſing, he, the defendant, moderate 
caſtigauit eum. The plaintiff maintained his declaration, 925d hoc 
guod moderate caſtigavit. After verdict for the plaintiff it was 
moved in arreſt of judgment, that the iſſue was not well joined; 
for non moderate caſtigavit does not neceſſarily imply that he beat 
him at all, and ſo no direct traverſe to the juſtification, which 
immoderate caſtigavit would have been; but de injuria ſua pro- 
pria abſque tali cauſa would have been the moſt formal re- 
N However, it was held good after a verdict. Vent. 70. 
?aſch. 22 Car. 2. B. R. Aubrey v. James. 


irfinitum, and ſo not a good iſſue. And the Court held it would have been ill upon demurrer, but is good : 
Gilb. Hiſt. of C. B. 124. cites S. C. 


after verdict; becauſe here is an affirmative and a negative. 


inſultum fecit on the defendant, who came riding againſt him ſtanding in his cloſe; and the Court held 


[440 


Sid. 444 · pl. 
2. the repli- 
cation was 
guod nin 
moderate caſ- 
tigavit, and 
iflue there - 
upon; and 
the jury 
found quod 
non moderate 
caftipawity 
and 201], da- 
mages, It 
was moved, 
that this was 
negativum 


and ſays, that it was rather a traverſe of the chaſtiſement, than of the moderate manner of doing it; 
yet after verdict it is good, becauſe the injuria has aſcertained that he did beat him immoderately. 


5. In treſpaſs of aſſault and battery, the defendant pleaded ſon 
aſſault demeſne. The plaintiff rephed, that the defendant came 
into his houſe, and continued there after the Plaintiff deſired him to 
depart ; upon which he commanded his wife to put him out of the 
houſe, gue molliter manus ſuper the defendantumpoſuit, & hoc, &c. 


Comb. 227» 
King & 
Vic vo 
PzPrARD, 


S. C. Itwas 


inſiſted for 


but does not Cr que ft eadem tranſgreſſio. And adjudged a good _ _ 
replication z for it being eodem tempore quo, it is good without ſuch there ought 
a concluſion ; but if they vary in time, then it is neceſſary to ſay my * oa 
quz eſt eadem tranſgreſſio. Skin. 387. pl. 22. Mich. 5 W. & M. Hot ch. ]. 
in B. R. King & Ux. v. Tebbart, 1 


the replication ſhews it was a juſtifiable aſſault, and ſo confeſſes and avoids, which Is 2 full anſwer with - 


out a traverſe ; and where the replication is de injuria ſua propria, it muſe conclude ad patriam. 


Carth. 280, KING & Ux. v. Putrrand, S. C. accordingly. And per Cur. the replication ought 
to be ſpecial as it is; becauſe the matter could not be given in evidence upon Ihe general zeplication of 


de injuria ſua propria, And judgment for the plaintiff, 
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(G. 16) Fudgment and Damages. How. And where 
ſeveral Defendants plead ſeveral Pleas, and one or 
more 1s found guilty of the Battery, and the others 
of the Aſſault only. 


b. JP RESPASS of aſſault and batters, They are at iſſue, 

and it is feung that he afſaulted him, but be had no hurt, 
and that he was not beaten ; and taxed damages at half a mart, 
and the plaintiff recoyered by judgment. Br. Damages, pl. 19. 
cites 42 E. 3. 7. f 

2. Treſpaſs for aſſault /ch a day, The defendant pleaded not 
guilty. The jury found the aſſault on this day, and another day to the 
damage of 20. The plaintiff ſhall have judgment of the 20 l. for 

[ 441 J the aſſault; and it is taken as one and the fame aſſault; quod 
mirum, and ſo judgment pro querente, Br. Damages, pl. 32. 
cites'45 E. 3. 24. 7 . 

3. Treſpaſs again/? 4, de verberatione & vulneratione. The 
one juſiged the evounding, and the blows by aſſault of the plain- 
tiff, and are at ite. And the other pleaded not guilty, And 
per Cur. if the plea of him who juſtifies be found againſt him, he 
Hall be charged of the entire damages: and it ſhall be inquired how 
the others did, for they may make an aſſault, and nat wound him ; 

and then of this the damages ſhall be againſt all, and of the wounding 
againſt him pho firuck only, quod mirum, For in treſpaſs there 
is no acceſſary, and he who came and did not ſtrike is principal, 
if the others ſtruck. Br. "Treſpaſs, pl. 278. cites 6 H. 7. 1, 


(H) Treſpaſs. In what Caſes it lies. Clauſum fregtt. 
' [Who fhall have it. In reſped of his Eflate.] 


—4 cited [r. Hr that has only the herbage of a foreſt or of a cloſe, may 
2 fr | have treſpaſs quare clauſum fregit, as well as if he had 
34 Eliz. in the land. Dy. 12 EH 285. 40.J ] ie | 

caſe of „„ 88 : Ces” 
Weliden v. Bridzwa'er.——S. P. Ibid. 355. pt. 48. Paſch. 36 Eliz. per tot. Cur. in caſe of Hoe v. 
Taylor. Co. Litt. 4+ b. 8. P. Arg. 2 Roll. Rep. 356. in cate of Zouch Vs Moore. 


_—_— N [2. [$9] If A. ſeiſed in fee of a cloſe, grants the paſture of the 
b Penner Cloſe to B. for years, B. ſhall have treſpaſs quare clauſum fregit 
and Gawdy for a trefpaſs done to him; for the cloſe itſelf is demiſed to paſ- 
þ incaſe of ture, and not the paſture to be taken by the mouth of his beaſts. 
ciden v. Mich C de Bark! | 

. 5 . . Wh le of Hoe v. Tagler 8. P. by Doderidge ], 

- To dot. Cut. . To - 4 $ . — . 1. Oder. 7 
» Beld. 38. N TO e IR 4 


3- Treſpaſs was brought by the leffor againſt the leſſee for life for 
eutting of trees, which were reſerved upon the making of the leaſe ; 


and it lay well, though the leſſce had a leaſe ; therefore _ 
. 1 


— 


E 


"I 
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if by the reſervation the ſoil be not reſeryed, for it was quare 
clauſum fregit, and awarded good by reſervation of the great 
wood. Br. Treſpaſs, pl. 55. cites 46 E. 3. 22. 
4. Owner of land contracts with others for the ſowing it, &c. Cro. E. 143. 


at halves; the owner only can have clauſum fregit. Le. 315. H. 10. Trin. 


31 Eliz. 


pl. 439. Hill. 20 Eliz. C. B. Hare v. Okeley. | E, B. S. c. 
| accordingly, by the name of Hare & al' v. Celey,— Goldſb, 77. pl. 9. il. 30 Eliz. Hare's caſe. 


F. Treſpaſs was brought by grantee of the proficuum of ſuch a 
mead, viz. the ear-graſs. The jury found that ear-graſs is ſuch 
graſs as is upon the land after mowing till Lady-day. Such 
grantee cannot bring treſpaſs quare clauſum fregit ; but he may 
have action for ſpoiling his graſs. 3 Le. 213. pl. 282. Mich. 
30 & 31 Eliz, B. R. Hitchcock v. Harvey, 
6. He that has the ch and veſturs of lands as lot acres, to his Cro- 5 2 
jot every 3 or 4 gears, ſhall have treſpaſs quare clauſum fregit. 1 5 
Mo. 302. pl. 453. Hill. 34 Eliz. Welden v. Bridgewater. allotment 

| | having been 
ſo made time out of mind, may be good by preſcription; and by the allotment it is the proper foil 
and treehold of him to whom it is allotted, and ſo may well maintain this action. 


7. So the king who has the profits by outlazwry. Mo. 302. [ 442 ] 


pl. 453. Hill. 34 Eliz. in caſe of WreLDeN v. BRIDGEWATER, So if a man 


. oy be outlawed 
Cites 15 H. * 2. 34 H. 6. 28. in a perſonal 


action, and the king has the profits of the land, and lets the ſame to another, Le ſhall have treſpaſs 
quare cauſum fregit ; per Clench J. which Shute granted, 3 Le. 213. pl. 282. Mich. 30 & 31 Eliz. 
B. R. in caſe of Hitchcock v. Harvey. 


8. Partition was made between coparceners, that the one ſhall Ss partition, 
have the manor of D. for ene year, and the other the manor of S. and 2 one 
that every ſecond year they ſpall exchange. Now each of them for Fo : * freb * 
their time have a ſeveral frechold, and ſhall have treſpaſs alone d i fuch 
quare clauſum fregit. Cro. E. 421, pl. 17, in caſe of WELDEN © %% and 

5 the other foe 
y. BRIDGEWATER, cites F. N. B. 62. ere 


of the year. Cro. E, 422, pl. 17. cites tempore E. 1, Partition, 31. 


9. He that has a profit apprender only, and not the land itſelf, 
cannot maintain this action; as 5 H. 7. 10. he that hath a war- 
ren only in another's foil, or 15 H. 7. or 14 H. 8. of a com- 
moner only. Arg. Cro. E. 421. in caſe of Welden v. Bridg- 
water. | 85 8 

10. Tenant by copy of underavord to be cut annually by 4 or 5 acres, Oro. E. 413. 
may bring treſpaſs quare clauſum fregit, notwithſtanding it was Pl: 3- 1 85 
objected, that the ſoil was not granted, and which the Court ad- B's. B n. 
mitted. Mo. 355. pl. 480. Paſch, 36 or 37 Eliz. B. R. upon S. C. 
error of a judgment given in C. B. Hoe v. Taylor. ep ” 

| | S. Com 

11. Treſpaſs vi & armis, quare clauſam wat P. &c. fregit, 4 Mod. 186. 
and taking his fiſh in his free fiſhery in clauſo prædicto, & e. It was 8338 
objected that the action would not lie, for he is no more than a action was 


commoner, and has only a liberty of fiſhing with others, and not brought in 


the entire fiſhing himſelf; for he has neither the property or Ahle 


poſſeſſion of the fiſh in libera piſcaria, but only a privilege of libera piſ- 
| k 4 ' taking 
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448 Treſpaſs. 
caria; and taking them there; and therefore cannot maintain treſpaſs vi & 


— — armis, no more than he who has common of paſture. And 
book, but Juſt. G. * cited the caſe of Up-JoHN v. Dawkins, where 


the action the like action was brought, and judgment arreſted for the like 
un en Cauſe; fed per Holt Ch. J. and Dolben, the plaintiff had judg- 


inable ; : 
bur if ie a ment in Paſch. 1693. Eyre J. contra, and Gregory abſent. 


fault, itis Holt Ch. J. grounded his opinion upon the authority of the writ 


SQ” ng in the regiſter, fol. 95. b. and F. N. B. 88. (G) but Dolben ]. 


it all now ſeemed to differ this caſe from the regiſter, becauſe here it was 
= intended laid to be libera piſcaria in clanſe ( of the plaintiff } which amounts to 
— 9 feparalis piſcaria. Carth. 285. Mich. 5 W. & M. B. R. Smith 


plaintiff's v. Kemp & al. 
own ti ch. : ; 

2 Salk. 637. pl. 4. S. C. and Holt Ch. J. held as reported in Carth. But Salkeld ſays, nota 
that Carthew {who moved in arreſt of the judgment) ſaid that there were ſeveral writs in the regiſter 
againſt law.—Skin. 342. pl. 9. 8. C. ſays that Holt likewiſe cited 17 E. 4. 6. where ſuch writ was 
brought, and therefore the regiſter, and F. N. B. being ſo, and the old book of 46 E. 3. 11. 
_—_— with it, they did not regard the caſes cited, or 1 Inſt. but gave judgment for the plaintiff ; 


Carth. 286. in the margin, cites 1 Inft. 122. a. Cro. Car. 553. and a caſe adjudged between Prax 
end Tucxes, Hill. r & 2 Jac. 2. B. R. where judgment was aneſted upon the motion of Mr, Pollez- 
fen for this very cauſe, 


[443] (I) Treſpaſs with Continuando. Of what Thing it 
„ae, | 
| Sh of grafe Li. II lies of graſs trampled. 46 E. 3. 14. 20 H. 7. 3. Curia. 


n 29 E. 3. 35. 2 R. 3. 15. b. Fitz. Na. 91. (L.) 
441. cites 20 H. 7. 2. per Cur. This ſhould be (24). 


Breaking of [2. It daes not lie of a gorce, for it cannot be continued. 46 E. 
| 7, ü 
beaſe, . "I 24. 5 e 
which are [3. But it lies of a houſe. 46 E. 3. 34. 3 H. 6. Treſpaſs, 19. 
—— an Fitzh. Na. 91. (I.) Dubitatur 20 H. 7. 3. contra 46 E. 3. 24. 
plaintiff ſhall 19 H. 6. 23 b. admitted.) 
not ſay tranſgreffionem iilain continuand', for theſe cannot be continued. Contrary of gras fed, &c. 
In the one caſe the juſtification refers to the day of breaking only, and in the other it reters to the 
continuance of the treſpaſs. Per Finchden Juſtice. Br. Treſpaſs, pl. 374+ cites 46 Afl. 9g. ———S. P. 
Br. Nuſance, pl. 6. cites 46 E. 3. 23. : 

#S.P. Br. Treſpaſs, pl. 441» cites 20 H. 7. 2. See pl. 9. 


LA. So treſpaſs lies of a cleſe broke with a continuando. Fitzh. 
Na. 91. (L) contra 2 R. 3. 15. b.] l 

S.P. Arg fg. A treſpaſs with continuando is not good, quare ſuccidit & 
Raye 225+ afportavit 10 arbores, &c. for it cannot be continued for the ſame 
King v. ... trees. M. 9 Car. B. R. between Hoskins AND IEN NIN GS, per Curi- 
cite- 8 C. am, and Littleton recorder of London, prayed leave to diſcon- 
3 tinue after demurrer joined. + 20 H. 7. 3. 
pl. 7-——+ Br. Treſpſs, pl. 441. cites 20 f. 7. 2. S. C. 


8. c. c #6. A treſpaſs of corn in the blade may be with a continuando 


Ra Mm. 6. 5 > — — 
Re diverſis diebur & temporibus by 2 years, though there cannot be a 


of Nappies continnance of ſuch treſpaſs by ſuch time together. P. 5 Ja. B. 
v. Curtis. KixNG's caſe.] 5 5 


[7. A treſ- 


9 „ers. 2. . TT IR 
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cy. A treſpaſs of goods carried away, that is to ſay 2 load of Pr-Treſpaſs, 
auheat, and ; load of barley may be with a continuando diverfes pl. Pt inc 
diebus & vicibus from ſuch a day to ſuch a day. 21 H. 6. 43. a. b. It was fe- 
adjudged. ] | 1 
treſpaſs 


cannot be laid of looſe chattles with a contimuando, as Too load of wheat with a continuando from ſuch 


a a day to ſuch a day. And therefore per Powel J. no evidence can be given, but of the taking at ane 


day. Ld. Raym, Rep. 242. in caſe of Foltheroy v. Aylmer. 


[8. A treſpaſs quare eguum cepit, cannot be with continuando, Br.Treſpais, 
20 H. 7. 3. for this cannot be continued. ] ON 


8. C.—8. P. Arg. Raym. 223, in caſe of the King Vo 20550 


g. A man may have an action of treſpaſs for breaking of his Treſpaſs fr 
houſe or cloſe, and allege a continuance of the treſpaſs, and of the 2 71 
breaking thereof, from ſuch a day unto ſuch a day, as well as he gag tore 
may for treading of his graſs, or cutting of his corn, & c. F. N. B. * ws 

o . C. ar. 15 
91. (L). oy after verdict 
for the plaintiff, it was moved that the plaintiff had declared with a cortinuando for beaking his 
houſe, which he could not do; for the entering is one act done and ended at the going out again: and 
the.efore if he re-entered it is a new treſpaſs, and the continuando is only alleged for the aggravation 
of damages, and cited 2 R. 3. 15. 10 E. 3. 10. 16 E. 3. 24. That a continuando cannot be for 
breaking the bouſe ; but Doderidge and Houghton J. the reſt being ſilent, thought it might be alleged 
with a continuando; for although it might be that if he went forth and re-entered, it ſhould be a 
new treſpaſs, but if upon his firſt entry he continued divers days, it might be alleged with a * con- 
tinuando, and cited F. N. B. 91. (L). Brownl. 223, 224+ Trin. 10 Jac. in cate of Sutcliffe v, 
Conſtable. 

Where the treſpaſs may be laid with a continuando, depends much upen the confederation of goed ſenſe ; 
therefore where treſpaſs is brought for breaking of a bouſe or a hedge, this may be well laid with a con- 
tinuando ; for the pulling away of every brick is a breach, which may be done one at one day and 
another at another day, ſo one ſtick may be pulled out of a hedge one day and another another; but 
treſpaſs cannot be laid with continuando for the prefternaticn of a houſe; for when the houſe is once 
thrown down, it cannot be thrown down again. Ihe ſame law of the throwing down of a hedge, per 
Treby and Nevil. But Powel J. was of opinion that a man may bring treſpaſs for throwing down of 
a houſe with a continuando, becauſe one part may be thrown down at one day and another at another. 
The ſame law of a + hedge. Reſolved per Cur, Ld. Raym. Rep. 240. Trin. 9 Will. 3. in caſe f 
Fontleroy v. Aylmer. f "i | 

+ See pl. 11. | | | L 444 J 


10. In treſpaſs of battery at D. in the county of Eſſex, the defend- Br. Viſas, 


aut pleaded that the plaintiff made an aſſault upon him at B. in the * 6. cites 


county of Kent, and the defendant fled, and the plaintiff purſued him pr. De ton 
continually unto D. aforeſaid, at which place the defendant did defend tort De- 
himſelf, and fo the hurt which the plaintiff had was of his own af- 
ſault, and demanded judgment if action. The ſame is a good 
plea without traverſing of the county; for a battery may be con- 
tinued from one county to another. Arg. 1 Le. 39. pl. 49. Mich, 
28 & 29 Eliz. in the Exchequer. In caſe of the queen v. Ld. 
Vaux, &c. cites 34 H. 6. 15, 16. 

11. Treſpaſs quare clau/um fregit pedibus ambulando and breaking Freem. Rep, 
down his fences continuando anon præd. from ſuch a day , % 455. 
to ſuch a day, ad damnum, &c. and after verdict upon non culp. Roſe Mich, 
it was moved in arreſt of judgment, becauſe there can be no con- 1673. f ems 
tinuando in breaking of fences. Et adjornatur. Raym. 228. Mich. ba bit 
25 Car. 2. B. R. King v. was la d 

there as to 
this point; but Ibid 3 86. pl. 448. Rot r v. KI ſays it was admitted that a general cl-ulum fre. 
git or domum fregi', lies not in contil.uance, for they are not continued als. Ver Cur; Mane 


cites S. C. 


metoe, pl. J- : 
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ambularido lies in continuance, ant fo does eating his graſs; and fo in this eaſe they reſolved 
that breaking fences may well be in continuance, for a fence may be a mile long, Jud" pro 
ner. 

Treſpaſs, gzed profiravit 20 percbes of fence, with a continuando. It was objected that it cannot be; 
for when they are once proſtrated it cannot be continued; otherwiſe if it had nt Leen ſaid 2 pere bes. 
Treby Ch. J. thought it was weil enough; for if it were a total proſtration it could not be continued, 
und then damages were given for the reſt of the treſpaſs; but if but a partial proſtration, then it 
hes in continuance, and well enough. Put Powe! J. ſaid, it muſt be intended, that 20 perches were 
*Qtually proftrated, which cannot be continued; and if it be repugnant, the verdi& cannot help it; 
therefore in old books they did always arreſt the judgment where laid ſo: if the verdict helps it, it helps 
jt at common law as much as now. Treby ſaid, it is a bis petitum, and it would be ill upon demur— 
ver; but he thought the Oxford act Helped it. Powe] ſaid, that indeed the Oxford act has been largely 
conftrued . . Et adjornatur. Comb. 426. Trin. 9 W. 3. in B. R. Anon. 

6 Mod. 30, 40. Mich. 2 Anne, B. R. it was faid, per tot. Cur to have been adjudged, that tref- 
pa's for proſtrating a bench | which ſeems mi{printed for fence] with a continuando, had been held 
good [ which ſeems to mean this very caſe ]. — Sec pl. 9. the laſt note. 


g Mod. 38. 12. Treſpaſs for entering his choſe, and hunting ſuch a day conti- 
| pe A. muands tranſgreſſionem gucad the hunting diverſis diebus & wicibus from 
S.C. „ The day of the treſpaſs alleged till ſuch a day ; Holt Ch. J. held that of 
name of ace qwhich terminate in themſelves, and being once done, cannot be 
MoxxToY . 7 - . 

„Ane r. done again, as filling a bare or five hares, or cutting and carrying awiy 
#4judged for 20 frret, it ought to be alleged that diverſis diebus & vicibus be- 
the plaintff; tween ſuch a day and ſuch a day he killed 5 hares, &c. and where 
2 Ld. . . . x | Sn 
oe ® treſpaſs is laid with a continuance that cannot be continued, ex- 
974. S. C. ception ſhould be made at the trial, becauſe the plaintiff ought to 
Toned yon recover but for one treſpaſs. And the Court held that hunting 
Powe! bets might be continued, as well as ſpoiling and conſuming or cutting 
as here, but his graſs. And judgment for the plaintiff. 2 Salk, 638. pl. 7, 
is not ex- Hill. 1 Annz, B. R. Monkton v. Paſhley. „ 


ly men- 
— there, that judgment was given. 


o 


£445] (J. 2) Treſpaſs with a Continuando. Pleadingi. 


1. TSTASS of a cloſe broken, and goods carried away 

contra pacem Richard late king of England, & contra pa- 

cem noſtram, and caunted of parcel Y the treſpaſs in the time of Ling 

| Richard, and parcel in the time of H. 4. ſo that the writ ſuppoſed 

in a manner joint treſpaſſes in the time of both kings, and the count 

ſuppoſed ſeveral treſpaſſes ; and yet becauſe treſpaſs may be conti- 

nued, & reddend» ſingula fingulis, the writ is good, and therefore 
was awarded good. Br. Treſpaſs, pl. 91. cites 11 II, 4. 15. 

2. In treſpaſs, the plaintiff counts that the treſpaſs was commit- 

ted. fiich a day, c. diverſis diebus & vicibus, without ſhewing the 


days of the continuance of it, yet this count is good. The conti- 


mance cf the treſpaſs is lo be proved in evidence for the increaſe of 

damages. Jenk. 124. in caſe 52. | | 
Sid. 379. pl. 3. "Treſpaſs, &c. for taking 10 loads of wheat, 10 hads of barley, 
| fp the and 10 loads 3 1ſt April, continuando the ſaid treſpaſs from 
B. R. S. C. Iſt April to 1ſt June. After a judgment for the plaintiff, it 
and obſerves was aſſigned for error, that the treſpaſs being laid 1/7 April, and ſo 
— 1 all one day, the continuando muſt be ill; for what was done 1 
awayavalt April cannot be done at another day. But judgment was hrs 
| ; : bop 


A a < r a= XMa@©a 


my win mw — — ww wr 


41 8 


Trefpaſs. ' 
for though for the doing a ſingle act, as killing a horſe, &c. a 


continuando is ill, yet where divers things may be done at ſevera 
times, as in the principal caſe, though the treſpaſs be firſt laid to 


be done the firſt day, the continuando ſhall make a diſtribution of 


them, (viz.) that part was done on one day and part on another, 


within the time declared. Lev. 210. Paſch, 19 Car. 2, B. R. But- 


ler v. Hedges. | 

4. In treſpaſs by men and beais (with a continuando) and found 
for the plaintiff, and damages pro tranſgreſſione prædicta. It was 
moved in arreſt of judgment, that this cannot be; for treſpaſs b 
men cannot be with a continuando. And Twiſden J. doubted, 
but the other juſtices thought that judgments ſhould be for the 
plaintiff, and that the damages ſhall be intended for this part of 
the treſpaſs, which may be with a continuando. Sid. 379. pl. 8. 
Mich. 20 Car. 2. B. R. Pave v. Brown. 


445 


number of 


/ loads in one 


day, and 
therefore it 
may be with 
a continu- 


ando. 


2 Keb. 407. 
pl. 24. Par 
v. Brown, 


Y ſeems to be 


S. C. that 
the treſpaſs 
Twas laid the 
e O. 
ber, conti- 
nuandoe the 
ſaid treſpaſs, 


a præditts primo Septembris to a year after. It was moved in arreſt of judgment after a general verdict, 
but this being but a miſtake in the aggravation of damages, and the main treſpaſs tried, the Court con- 
ceived it was well enough, and that the continuando is void, and the damages ſhall be intended for the 


principal entry, the other being repugnant and impoſſible» Judgment for the plaintiff, 


5. In treſpaſs for „hing in his ſeveral fiſhery, and taking 20 buſh- 
els of oyſters, &c. continuando piſcationem præd. from ſuch a day 
to the time of the action brought, the plaintiff had a verdict. It 
was moved in arreſt of judgment, that the fiſhing in the continu- 
ando was altogether incertain, ne expreſſing the quantity or quality 
of the fiſh. And of this opinion were Wylde and Jones J. upon 
the authority of Pt.axTER's caſe. But Hale Ch. J. ſeemed to think 
it well enough, and ſaid that that caſe had not been well approved 
of late years, as to the neceſſity of expreſling the kinds of fiſh, 


which has been ſince held needleſs. And the other juſtices thought 


the ſame reaſonable, but thought themſelves tied up by the autho- 
rities, and that Playter's caſe had remained unſhaken. But adjor- 
natur. Vent. 329. Trin. 30 Car. 2. B. R. Hovel v. Reynolds, 


2 Jo. 109. 
HEVEL v. 
RryXoLDs, 
S. C. ſays 
that judg- 
ment was 
given by 
Twiſden, 
Wild, and 
Jones, (diſ- 
ſentiente 
Scroggs,) 
that the 
plaintiff nil 
capiat per 
billam. — 
2 Show. 196. 
J. 199. 


Howell v. Reynolds, ſays, that upon motion in atreſt of judgment, it was held well ® enough, and that 


there might be a continuance thereof. 


2 Ld. Raym. Rep. 976. in the caſe of MoxnxTow v,. 


PAasuIL ev, Holt Ch. J. faid that treſpaſs was brought for taking oyſters continuando, which cannot be, 


and jndgment was arreſted, and that it had been ſo adjudged. 


6. Treſpaſs for breaking his cloſe, and ſpoiling his graſs, and tramp- 
ling and eating other graſs (of the plaintiff's) 2vith horſes, Wc. and 
alſo with his waggons, Wc. ſubverting and ſpoiling other graſs, and 
the foil of the faid cloſe, and therein did dig and carry 2000 had of to- 
bacco pipe clay, to the value of, &c. continuing the ſaid treſpaſs diver- 
fois diebus & wicibus, And as to the trampling and eating the graſs 
with their cattle, and as totheſubverting and ſpoilingof other graſs 
with waggons, &c. and as to the digging in the ſaid cloſe from 
ſuch a day to ſuch a day, the defendants demurred, becauſe the 
ſeveral continuances of thoſe treſpaſſes were ſeveral treſpaſſes by 
themſelves, and ought not to be declared upon with a continuan- 
do; but Curia contra. And it ſeems that theſe words, diverſis 
diebus & yicibus made the action good. But adjornatur. Raym. 
396. Trin. 32 Car. 2. B. R. Nappier & al v. Curtis. 
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2 Jo. 194+ 7. Treſpaſs for breaking his cloſe, ſpoiling his graſs, and taking up 
e 34 and carrying away 200 poſts fixed in the ground, continuando tranſ- 
2. B. R. | A . 

S. C. by the greſſion. pred. to ſuch a day; there was a verdict for the plain- 
name of tiff, and intire damages and judgment for the plaintiff, Error 


Len ron was brought, and ſaid that there could be no continuando as to 


V. Girtow, 


fays, that the poſts; but Curia contra; for when the continuando is de tranſ- 
after verdict greſſionꝰ præd' generally, and the treſpaſſes conſiſt of divers parts, 
the conunu- ſome whereof may be with a continuando, but others not, the 


ando ſhall be : 6 : 
applied tothe Continuando + refers only to ſuch of which continuando may be, 


ſpoiliag the and not to the others; but had it been of the poſts particularly, 


Sn, it had been otherwiſe. And judgment was affirmed by all the 


- applicable, Court. 3 Lev. 93, 94. Mich. 34 Car. 2. Gillam v. Clayton. 


— 


and not to 

the paſts, which would be tepugnant; and judgment niſi, &c.—Skin. 42. pl. 12. CLAYTON v. GI - 
LAM, S. C. accordingly ; but if it were on demurrer it would be otherwiſe.—2 Show. 196. pl. 198. 
S. C. accordingly. Vent. 363. S. C. accordingly. And cites the caſe of LETcxrord v. EL LIor, 
which was treſpaſs for entering, and feeding, and laying loggs, &c. continuando tranſgreſſionem præ . 


dia. and yet good for the reaſons aforementioned. —S. C. cited accordingly 2 Jo. 194. in the ſaid caſe 


of Leighton v. Gillow. Sid. 224. pl. 16. Mich. 16 Car. 2. and 249. pl. 17. Paſch. 17 Car. 2. 
Lichford v. Elliot, is only of laying loggs continuando tranſgreſſ. prædict. without any thing of enter- 
ing and feeding, and that judgment was ſtayed, and that Keeling Ch. J. intended the continuando 
ſhould be applied to the laying the logs upon the land, and not to the caſting them on it. But the others 
e contra, becauſe it is continuando tranſgreſſ. quod ejectionem; but upon reading the record, it was be- 
cauſe the logs (jecerunt) which as to this purpoſe is an inſenſible word, and fo no ejectment mentioned 
before, and there is ſurpluſage, and ſhall be taken to be tranſgreſf. prædict. generally; and therefore, 
though it was twice moved, judzment was given for the plaintiff. Raym. 396. Arg. in the caſe 
of Narrtzs v. Cuz T1s, cites S. C. and ſays if the words diverſis diebus & vicibus had been in, it 
had been good. | 
f 2 Salk. 639. S. P. in caſe of Brook v. Biſhop. 


8. Treſpaſs quare clauſum fregit, and pulled down a wall 2 April, 

2 W. & M. with a continuands to the 20th February 1 W. & M. 

the Ch. J. and Eyres held, that the continuando is void, becauſe 

it is impoſſible, and the damages ſhall be intended for the treſpaſs 

| only. Comb. 193. Paſch. 4 W. & M. B. R. Horner v. Bridges. 

[As to the 9. Treſpaſs for breating his houſe, and taking viginti modios triciti 
20 buſhels Canglice, 4 loads of wheat ) continuando totam tranſgreſſionem, from 
27 Octob. to 27 Novemb. Judgment was given in C. B. by nil 


loads, I have dlicit, and on error in B. R. the errors aſſigned were, that mo- 


been told dius ſignifies a buſhel, and that it is not poſſible to make 4 loads 
of 20 buſhels; beſides, the continuando cannot be for a month; 
of thatcoun- for a man muſt have ſome time to reſt. It was anſwered that the 
try where anglice was ſurpluſage, and the continuando ſhews the taking not 
lid, vie, to be all at the ſame time, but was only to“ ſhew how it was 


Hertford. done; and that where a continuando is not well laid, and intire 


Aer that damages given, it ſhall be intended for that only which might 


wheat, con- have a continuance. And ſo was the opinion of the Court; for 


raining 5s the taking the corn is laid to be on ſuch a day, continuando tranſ- 


1 greſſionem prædict. from that day to ſuch a day, which is infen- 


country cal. fible, If it had been continuando tranſgreſſionem predic“ generally, 
led by the it had been well enough; but it is totam tramſgreſſionem, which 
* * . cannot be for breaking the houſe. The judgment was aſſirmed. 
4 facks, 5 Mod. 178. Hill. 5 W. 3. Wilſon v. Howard. | 

dont aiming | 


2 buſhels, * there called 4 loads of wheat {diſtinguiſhing it from 4 load, without an (s)]. 
[ 447 | 


7 | 10. Treſ- 


de ſo, or make ſeveral counts for the ſeveral days. 


10. Treſpaſs for breaking and entering his cloſe on the 2d of April, 7 Mod. 152. 
and treading down his graſs, and taking and carrying away 10 S. CG. Ae 
lars, and 10 load of underwoed, the ſaid treſpaſſes till 2) April diverſis *;gyc way in 
diebus & wicibus continuando. It was reſolved that the continuance treſpaſs for 
as to the poplars and underwoods was impoſſible, and could not „ga 
bez and that where there is a continuando of ſuch and ſuch pay + 
things in particular, and they lie not in continuance, it is naught, hat on ſuch 


even after a verdict. 2 Salk, 639. pl. 8. Hill. 1 Ann. B. R. ? be 1 
Brook v. Biſhop x : diebus & wi- 
cibus, be- 


tween ſuch a day and ſuch a day, the defendant did ſo and ſo ; and cites 20 H. 6. but in this caſe the con- 
tinuando is impoſſible ; and therefore no damages could be given for it; and the only miſchief poſſible 
would be that of giving other acts of treſpaſs in evidence by pretence of it; but that ought not to be fuf- 
fered, and therefore not to be intended, Comb 427. in an anonymous caſe 1697. in C. B. adds 
a note, that Powell J. ſaid the true way of pleading is as above; for otherwiſe if it be laid on a certain 
day with a continuando, they can give in evidence but one day, (though they may chuſe their day ;) for 
tha” which is done on one day cannot be continued. And that Treby Ch. J. agreed that they muſt either 
2 Ld. Raym. Rep. $23. S. C. accordingly. 


(K) Treſpaſs with Continuando. A. what Time 


a 4 Fol. £50. 
it lies. on 


Lr. JF a man be di ſeiſed, he ſhall not have treſpaſs with a con- F. N. B. gr. 
tinuando, after the diſſeiſin, before that he has re-entered ; be- (L) mW 


cauſe the franktenement is in the diſſeiſor at all times after the there (c), 
diſſeiſin. 19 H. 6. 27. b. 70, 71. b.] cites S. C.— 


| Fitzh. tit. 

Treſpaſs, pl. 37. ſays nota by all the juſtices, that a man ſhall have treſpaſs of a treſpaſs done by the 
diſſeiſor without entry; but of treſpaſs done after the diſſeiſin, he ſhall not have treſpaſs unleſs he 
re- enters; for the iſſues of the land ought to be his who has the franktenement, and that he ſhall 


puniſh the treſpaſs, &c. 


he ſhall have treſpaſs with con- 


[2 But after his re-entry 
9 H. 6. 27. b. 


tinuando, from the difſeiſin till his re-entry. 
Admitted.] - | 
C3. But if the eftate of a man be determined by limitation, or af 
of God, after the diſſeiſin or oufter, ſo that the diſſeiſee cannot re- 
enter; there, for neceſſity, he ſhall have treſpaſs with continuando 
for all the time after the diſſeiſin, without any re-entry 
19 H. 6. 28. a. b.] | . 
[g. As if tenant pur auter vie be diſſeiſed, and after cy que vie 
dies, he may after have treſpaſs with continuando for all the 
time after the diſſeiſin, without re-entry, becauſe his entry is 
taken away by the act of God. 19 H. 6. 28. b. | | 
[s. So if leſſee for years be ouſted, [and] after the term expires, L 448 ] 
he may have treſpaſs with continuando for all after the ouſter 5. P. And if 
without re-entry, becauſe he cannot re-enter. 19 H. 6. 28. b. — 
and I alien the land, yet I ſhall have action. Fitzh. tit. Treſpaſs, pl. 37. cites 19 H. 6. 27. Per 
Aſcough, and Yelverton, and Fulthorp agreed. 


[6. But if the entry of the diſſeiſee be taken away by his own If one be 
af, there he ſhall not have E. with continuando for the gan s 


rreſpaſs by the diſſeiſin, becauſe it was his own folly to toll his aiſfor is | 
| | | ifieiled, an 


the fact dif 
[7. 4s 


entry.] 
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448 'T reſptiſe, 


(ciſee re- Fo. As if a man be diſſeiſed, and afterwards relcaſes t5 the dif 


* ſeiſor, he ſhall not have treſpaſs with continuando after the diſ- 
yer the firſt ſeiſin till the releaſe, becauſe it was his folly to toll his entry by 


diffeiſee may this releaſe; and this releaſe ſhall not enure as an entry and 


— 4 feoffment in this caſe. Contra 9 H. 6. 28. b.] 
» 
by writ of treſpais for all the treſpaſs, becauſe this releaſe countervails an entry, &c. Fitzh. tit. Treſ- 
pals, pl. 37. cites 19 H. 6. 27. per Aſcough and Yelvecton, to which Fuithorp agreed, but Newton de- 
pied it; but Afcough held the law as above. 

This ſeems miſprinted, and that it ſhould be (19). 


8. P. brought treſpaſs againſt W. and R. for breaking his 


cleſe, and eating his graſs, 15 Hlig. continuands the ſaid treſpaſs di- 
verſis diebus & vicibus, antill the writ purchaſed, which was 
28 Eliz. Upon evidence it appeared, that W. and R. had en- 
tered, and occupied for half a year ; and afterwards P. entered upon 
them, and e ad a time ; and aſter R. entered, and after that 
P. entered, and after R. re-entered, and occupied it till the day of the 
avrit purchaſed. The queſtion was, if this entry by P. be not 
ſuch an interruption of the treſpaſs, that he ſhall be forced for 
every treſpaſs to have ſeveral actions, or that one action with 
a continuando will ſerve for all. And the Court held clcarly, 
that one ation of treſpaſs with a continuands will ſerve for all; and 
it may well be brought with a continuando. Cro. E. 182. pl. 2. 
Paſch. 32 Eliz. B. R. Sir Francis Willoughby, and Ralph Sache- 
yeral, v. Patrick Sacheveral, &c. : LE 


(L) Treſpaſs. Treſpaſs in F. oreſt, Park, Warren, &c. 


[1. 1 lies at common law for breaking his park, and 
cutting his trees. 46 E. 3: 12. b.] | 


[2. But treſpaſs for breaking his park, and taking his ſavages, | 


did not lie at common law. 46 E. 3. 12. b. Admitted.] 


+ SeePark, [z But in ſuch caſe writ is given by the flatute. 46 E. 3. 12. 


(A) and the 


notes there, b. It ſeems it is the ſtatute. + Weſtm. 1. cap. 20.) 


LA. If A. has a free warren in the fail of B. A. ſhall not have 


action of treſpaſs vi & armis againſt B. quare in libera warrenna 

ſua latibula ejuſdem warrennæ proſtravit & obſtruxit per quod 

cuniculi de eadem warrenna interierunt; but A. is put to his 

ation upon the coſe againſt the owner of the ſoil for his tort, Mich: 

Car, B. between Sis WiLLiam Moxson Knight, Viſcount 

onſon of Caſtleman in Irelaud, and others plaintiffs, and Jonx 

STAPLES and others defendants, adjudged per Curiam. Entratur. 
Mich. 8 Car. Rot. 1727. MorLE. ] 1 5 

Li] F. Treſpaſs quare quandam damam ſuam interfecit, It was 

objected, that the writ ought ts be quare quamdum damam ſiam 

domeflicam interfecit; for of ſavage beaſts he ſhall not have 

recovery, unleſs he ſuppoſes that he took them in his cloſe or 

park, or warren or chaſe. And afterwards the writ was abated, 

c. Fitzh. tit. Brief, pl. 564. cites Trin. 43 E. 3. 4. | 

6. Treſpaſs quare warrennam intravit apud W: & cunicul:; 


cepit & afportavit. It was objected, that the writ ſhould be et 


31 in 


„ LES 


in eodem cuniculos cepit & aſportavit; as in treſpaſs of goods cars 
ried away, he ſhall ſay et ibidem bona ſua cepit; but the writ 
was awarded good. Fitzh. tit. Brief, pl. 563: cites Paſch. 
43 E. 3. 13. 1 ED, 

7. Treſpaſs againff 2 for hunting in his park, and killing 2 deer: 
both pleaded nit guilty; and the one was found guilty, and the 
other acquitted, And the plaintiff prayed damages according to the 

atute; and the beſt opinion was, that he ſhall not have it, 
becauſe he did not bring his action upon the ſtatute. Br. Action 
ſur le Statute, pl. 6. cites 9 H. 6. 2. 

8. In treſpaſs for entering into a park, warren, &. it is 19 
flea to ſay it is no park or warren; but he muſt plead non 
cuP, and give the matter in evidence. F. N. B. 86. (L) in the 
new notes there (f) cites 10 H. 6. 16. 19 H. 8. 9. And ſays, 
that therefore it is held clearly, that if one has a wvarren, if he in- 
clgſe or impark without the king's licence, and another hunts there, 
and he brings treſpaſs de parco fracto, the other may plead non cul, 
and give this matter in evidence; for none may have a park 
without the king's grant, or by preſcription. Note alſo, the 
plaintiff in this writ does not make any title to the park in his 
count; and therefore it is no plea, that he had no park by pre- 
ſcription or by licence; for how can judgment be given on A 
title where none is alleged, and cites 18 H. 6. 21, 


(L. 2) Treſpaſs for taking of the Wife. [And a. 


Pleadings. | 


LI. 1 treſpaſs de uxore abducta cum bonis viri, never accoupled 
in lawful matrimony, is no plea ; becauſe it is not lawful to 


take her, if it be a marriage in facto. 9 H. 6. 34. b.] 
[3. But the defendant may ſay, that the feme was eſpouſed to 
him before ſbe was eſpouſed to the plaintiff, by which he retook his 


eme. g H. 6. 34. b.)] 


3. Meſfim. 2. 13 E. 1. cap. 34. Of * women carried away with At the com- 
the goods of their huſbands, I the king ſhall have the ſuit of the goods a os the 


2 taken away. might have 
| had an action of treſpaſs de uxore abduQta cum bonis viri. 2 Inſt. 434. 

This is alſo probibired by the ſlatute of W.fimir/ter the 1. cap. 13. anda further puniſhment inflicted 
than was at the common law ; and therefore in the original writ de uxore abducta cum bonis viri, it is 
concluded, contra formam ſtatuti in hujuſmodi caſu proviſo, meaning the ſaid ſtatute of Weſtm. 1. For 
this act of Weſtm. 2. extends only to the ſuit of the king; and if the writ be brought at the common 
law, omitting theſe words, contra formam ſtatuti, then it is ſi A. fecerit, &c. tunc pone, &c. quod fit, 
c. But if contra forma ftatuti be added, then the writ is 6 A. fecerit, &c, attachies B. ita quod 
cum habcas, &c. 2 Inſt. 434. : 

The ſtatute of W.1. 3E. 1. cap. 14+ enables any perſon to ſue within 40 days; but if no ene commences the 
ſuit within that time, then the king ſhall ſue ; and ſuch as are found culpable all ſuffer 2 go impriſon- 
ment, and make fine at the king's ill ; and if they bawve not whereof, they ſhall be puniſhed by longer im- 
Priſenment, as the treſpaſs requires. 

Note, The party ſhall not have the puniſhment enjoined by the ſtatute, but where he is ſued by a 
wy that makes mention of the ſtatute, F. N. B. 89. (203.) in the new notes there (d] cites 
0 11. 6. 2. f 


2 Hawk. Pl. C. 17 5. cap. 23. f. 724 ſays, that this ſtatute of 2 E. 1. cap. 12. is repealed, ; 
| EFT #4 | Though 


Treſpals. 449 


1 
—_— ee . T 


2508 Treſpaſs. 
Though the word in the ſtatute is (mulieribus) yet that is the ſame as to ſay (uxoribus), for of an. 
cient time mulier was taken for a wife. 2 Inſt. 434. 

If the wife be taken away, and after is diverced, or if the dies, yet the huſband ſhall have his action 
de uxore abducta cum bonis viri ; for in this action he ſhall not recover his wife, but damages; and he 
cannot have an action for taking ber away as his ſervant, becauſe the law gives him an action in ano- 
ther form. 2 Inſt. 434. | 

Where a man marries a wvife before fbe is of the age of 12 years, and after ſhe comes to 12 years, and 
before for aſfſents or dijaſſents ta it, a man takes and carries ber away, the baron ſhail | not have treſpaſs 
de muliere abducta cum bonis viri ; for it is not properly a marriage till ſhe aſſents. Brooke makes a 

of the action; for it ſeems that it ſhall be intended a marriage till the diſaſſents. Br. Treſpaſs, 
pl. 420. cites 47 E. 3. 1 

T S. Pp. mentioned 2 Inft. 434. But lord Coke ſays, he holds the law to be contrary; for ſhe is 
uxor till diſagreement. 

The plaintiff muſt in his count ſexo the goods in certain. 2 Inſt. 435. 

Albeit the words of the writ be rapuit, yet here it is taken for a violent taking away, and not when 
carnal knowledge is had; fo as this action may be brought againſt women as well as men. 2 Inſt. 435. 
Aud it being aſſigned for error, becauſe it was faid (cepit & abduxit) where it was objected that 
it ought to have been (rapuit) and that ſo is the regiſter of writs brought in ſuch caſcs. The objection 
was diſallowed, becauſe it may be both ways. And judgment was affirmed. Cro. J. 538, 539. pl. 6. 
Trin. 17 Jac. B. R. Hyde v. Scytlor. 


+ And albeit the words be, that the king ſhall have the ſuit, yet may the huſband alſo have his action, 


as is afozeſaid. 2 Inſt. 434 : ; 


4. Treſpaſs de muliere abducta & rapta cum bonis viri aſ- 
portatis, againſt baron and feme, and others ; and well againſt the 
feme; for one feme may aſſent and aid to the raviſhment another 

, and may carry away the goods; and there it is agreed, that 
it is no plea that the plaintiff and the feme are divorced ; for he is not 
to recover his feme, but damages; and if ſhe was feme tempore, 
&c. this ſuffices. Br. 'Treſpaſs, pl. 43. cites 43 E. 3. 23. 

5. Treſpaſs of taking his feme. Little ſaid, actio non; for 
a debate «vas betaween the plaintiff and his feme, by which the plaintiff 
gave licence to the defendant to take his feme to 2 houſe, which he 
did accordingly, to intreat the feme to be amiable and well-diſpoſed 
fo her baron. Judgment, &c. Laicon ſaid, this is no plea ; for 
it is not lawful to take the feme againſt her will. But per Mark- 
ham Ch. J. it is lawful againſt the baron, plaintiff, who gave the 
licence. And fo to carry his feme from one place to another, 
by which the other traverſed the licence. Br. 'Treſpaſs, pl. 294. 
cites 1 E. 4. 1. ; 


6. Treſpaſs of taking his feme and goods, and ſaid that the 


feme prayed him to put her upon the horſe, and to carry her to Weſt- 

minſter, to ſue a divorce betaueen her baron and her, and he did +. 
Per Coniſby, this is a good plea. And per Fineux, to ſue a di- 
vorce is good cauſe for diſcharge of conſcience, And adjornatur. 
Br. Treſpaſs, pl. 440. cites 20 H. 7. 2. 


(L. 3) In what Caſes it lies for intermeddling willi 


the Feme. | 


5 A Man may aid a feme wwho falls upon the ground by a horſe 

and /o if ſbe be fick ; and the ſame if her baron would mur- 

der her; per Coniſby. And the ſame, per Rede, where the 

fame would kill herſelf. And per Fincux, a man may conduct a 
feme in a pilgrimage, Br. "Treſpaſs, pl. 440. cites 20 H. 7. 2. 

19 2. Treſ- 


Treipaſs: 
2. Treſpaſs for carrying of his feme, wwithent the afſint of the 


keron, to L. to ſue a divorce, Fer Fineux, the action does not he, 


for it was lawful for the defendant to carry her; for it hall be in- 


tended that there was care of divorce. 
* 12 H. 1. 37. 

3. And where the fene is geing to market, it is lawful for and- 
ther to /uffer her to ride behind him upon his horſe to market; per 
Fineux. Br. Treſpaſs, pl. 207. cites + 12 H. 1. 37. 

4. And if a ſeme ſays, that ſhe is in jeopardy of her life by her 


Br. 'Lreſpaſs, pl. 207. cites 


baron, and prays him to carry her to a juſtice of peace, to obtain a 


warrant of the peace, he may lawfully do it; and a man may law- 
fully ſue to have judgment in the law; per Fineux. Br. Treſ- 


paſs, pl. 207. cites $12 f. 1. 37. 


5. And a man may lawfully purſue 79 reverſe a jrrigment , per 
Fineux. Br. Treſpaſs, pl. 207. cites $ 12 H. 1. 37. 
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* This is 
miſprinted, 
and ſhould 
be 21 H. 7 


13. a. pl. 17. 


[451] 
+ Ses the 


note to pl. 2. 


7 See the 
note to pl. 2. 


So if a feme 
be outlawed, 


and defires 


a man to aid her to reverſe the outlavury, it is lawful for him to aid her; per Fineux. Br. Treſpaſs, 


pl. 207. cites F 12H. 1. 37. 
& dee the note to pl. 2. 


6. Where my feme is out of her way, it is not lawful for a man 
to take her to his houſe, if fbe was not in danger of being loft in the 


nicht, or of being drowned with water ; per Brudnell, Br. Treſ- 
paſs, pl. 213. cites 21 H. 7. 27. 


(L. 4) RQuare Filium & Heæredem rapuit, tc. or 


other Injuries done to a Child. 


. bs RESPASS de filio & hærede querentis abducto, & capto 


vi & armis. Skrene prayed judgment of the writ; for it 
is not ſaid eujus maritagium ad ipſum pertinet. Per Hank. it is in- 
tended by the law, that the marriage belonged to him; and adjor- 
natur. But it ſeems, that he ſhall ſay as Skrene ſaid, for other- 
wiſe it may be that the father had married him before the taking. Nota. 
Br. 'Treſpaſs, pl. 101. cites || 12 H. 4. 16. 


See Father 
and Son(A), 
See Guar- 
dian (X). 
S. P. per 
Seton. Ibid. 
pl. 2 52. Cites 
29 Ailh 35. 
Er. Garde, 
pl. 77. Cites 
8. Go where 
it ſaid, that 
Hank. ut- 
terly denied 


that the wiit ſhall be cujus maritagium ad ipſum pertinet. And adjornature 


2. Treſpaſs againſt W. T. quare R. filium ſuum & hered? apud 
T. inventum rapuit & abduxit. Yelverton protefands that he. fuch a 
day delivered the infant" to his father, pro placito dicit, that it was 
+ noiſed in the country that the plaintiff was dead, and his feme was 
dead in fact; by which the defendant, as uncle and prochein amy of 
the ſaid R. came to T. to ſee the ſaid R. and found the ſaid R. of the 
age of one year, ill gꝛverned, and out of his ward, by negligence of 
his nurſe, by which he took him, as lawfully he might. Per Paſton, 
if a man ſees an infant in the ſtreet in peril of death, and takes 
him and delivers him to his father, this is no tort. But per New- 
ton, if a man raviſhes my ſon, and after redelivers him, it does 
not excuſe the rape; but the caſes are not alike. And per Por- 


tington, it is not lawful for any to take an infant out of the cuſ- 
tody of a nurſe to whom he was put by the father. But Newton 
Vor. XX L 1 ſaid, 


+ The other 
editions ate 
(il fuit 
nurſe), but 
ieem by the 
lente to be 


miſprinted. 
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ſaid, that if an infant is put to nurſe, and I ſee him in peril of 4 
dog, or of a horſe, and I take and deliver him to the father, this 
is no tort, by which the iflue is good above, and therefore it ſtood 
| quod nota. Br. Treſpaſs, pl. 141. cites 21 H. 6. 14. | 
5 3 3. Every anceſtor, male and female, ſhall have treſpaſs, or writ 
S ©. cing Of raviſhment of ward, again every franger who, of his own 
per lords tort, raviſhes the heir apparent of any perſon, be the heir male or 
e e Female ; and the writ ſhall ſay, cujus maritagium ad ipſura perti- 
5 net; and it matters not aubat age the heir apparent is in ſuch 
Lady Shaftf. caſe. 3 Rep. 38. b. Hill. 34 Eliz. B. R. Ratcliff's caſe. 
err. Cites 32 E. 3. 

[ 452] 4. But ſuch action did nat he againf? guardian in chivalry, but 
only far the father; who might have action againſt ſuch lord, where 
his fon and heir apparent was raviſhed by him. Ibid. cites Litt. 

_ - £114. and 18 E. 3. 25. 30 E. 3. 17. 29 E. 3. 7 & 19. 
$5. In treſpaſs for thruſting one on his fon, an infant under the 
age of diſcretion, and breaking his thigh-bone, ohereby the plaintiff 
vas at great labour and charges in the cure, &c. Upon not guilty 
pleaded, the plaintiff had a verdict, and damages 55 I. It was 
moved in arreſt of judgment, becauſe the plaintiff ſuſtained no 
wrong, and he was not compelled to expend any money, or pro- 
cure his ſon's cure. Raymond J. thought the action did not he 
for the father, it net being laid per quod ſervitium amiſit, nor that 
the child was leſs capable of procuring a fortune with a wife; but 
that the child ſhould have brought the action. But Mountague 
Ch. B. and Atkins clearly for the plaintiff, and judgment was 
given for him. Raym. 259. Paſch. 31 Car. 2. in the Exchequer. 

Hunt v. Wotton, | 


(L. 5) Threatening the Plaintiff's Tenants, fo as they 
depart. And Pleading. 


But the ae- 1 : TJ? treſpaſs quare tales & tantas minas tenentibus ſuis impoſuit 
= eee ov ita quod de tenuris ſuis receſſerunt, the plaintiff ought to de- 
wr of ihe clare their tenures, and hw much land they held, and of what value, 


Sil, nd by reaſon of the recovery of damages; per Cur. Br. Treſpaſs, 


rot the pl. 144. cites 21 H. 6. 31. 


years, by all the juſtices. The reaſon ſeems to be inaſmuch as the one may depart at his will, and the 
ether not; ſo againſt the one lies debt or diſtreſs, and e contra againſt the other. Br. Treſpaſs, pl. 144- 
Cites 21 H. 6. 31. 


2. In treſpaſs of menacing his tenants, per quod receſſerunt a 
tenementis ſuis, it ſuffices to iy the menacing, without anſwer- 
ing if they receſſerunt a tenementis ſuis, & c. Br. Faux Impriſon- 
ment, pl. 3. cites 35 H. 6. 54. | 

3. Action upon the caſe quare fervientes, or tenentes ſuos verbe- 
ravit, per quod a ſervitio, or tenuris ſuis receſſerunt, is a good writ, 
evithout ſhewing the names of the ſervants or tenants, where it is 
plurally, Contra if it were ſervientem or tenentem ſingularly; 


per Choke, Br, Brief, pl. 375. cites 14 E. 4. 7. 
per 20 apts 


guad ſervitium, &c. 


Treipaſs. X 


4. Tteſpaſs of menace of his tenants at will of liſe and member, 
ita quod recefſerunt de tenuris ſuis of the plaintiff, to the 7 1 
of the plaintiff 101. Yaxley ſaid, the defendant was ſeiſed till by 
*he plaintiff difſeiſed, who leaſed at will; and the defendant re-en- 
tered, and ſaid to the tenants, that if they would nat depart, that he 
would ſue them as the law wills, which is the ſame menace, &c. 
and to the menace of life and member, not guilty. And this me- 
nace to ſue them, if they would not depart, is a good plea; per tot. 
Cur. For he does net menace them to ſue them for their poſſeſſion, 
which they had before his regreſs ; and therefore this is in nature of 
menace z and to the life and member he pleads not guilty, and 
ſo the plea is good in toto. Br. Treſpaſs, pl. 285. cites 9 H. 7. 7. 


(L. 6) Beating Servants. 
| their Service. 


And Pleadings. 


I, RESPASS of taking his ſervant vi & armis; it was ob- 

jected that he had not counted how the ſervant was out of his 
»rmice; and yet well; it ſeems that zhis ſhall come in evidence. 
Br. Treſpaſs, pl. 196. cites 39 E. 3. 38. 

2. In treſpaſs of retaining his ſervant who departed, &c. the 
being in the ſervice of the plaintiff is not traverſable, but the re- 
tainer in ſervice, Br. Traverſe per, &c. pl. 319. cites 41 E. 3. 20. 

3. Treſpaſs of his ſervant and certain ſheep taken vi & armis 
the deſendant ſaid that he found him ay 97 and retained him. The 
plaintiff ſaid, that he retained him firſt by a year, within which 
term the defendant procured him to depart, which he did, and 
the defendant retained him; and the opinion of the Court was 
that the replication is contrary to the writ. And this is not treſ- 
paſs vi armis; by which the plaintiff ſaid, that he procured him 
priſt, Trem. ſaid, you ought to traverſe the vagrancy, & non al- 
locatur, by which the defendant maintained his bar, abſque hoc that 
he took him, and ſo to iſſue. And per 'Thirn. and Culpepper the 
writ lies well. Contra Hank. and Hill. Br. Treſpaſs, pl. ga. cites 
11H. 4. 23 : 

4. Treloa of taking a ſervant retained ; the defendant ſaid that 
before he was-retained with the plaintiff he was retained with him, 
by wwhich he found him vagrant, and took him ; and the plamtiff ſaid 
that he avas net firft retained with the defendant.” And per Martin 
this is not good pleading ; for the plaintiff ſhall ſay in his repli- 
cation, that ſuch a day he vas retained with him, before which day 
he was not retained with the defendant. And Rolf. did ſo. Quzre 
of this manner of pleading. Br. Ifſues 22 pl. 2. cites 3 H. 6. 31. 

5. Treſpaſs of battery of his ſervant, & quod ſervitium ſervientis ſui 
prædicti per magnum tempus am/it. Yelverton prayed judgment 
of the writ; for it ought to be per quod ſervitium, &c. and not 
Et non allocatur, for it is all one. Br. 
Treſpaſs, pl. 21. cites 20 H. 6. 14. 


452 


And taking them out of [ 453 ] 


6. Where a man beats him who ſerves me at pleaſure, or an in- F. N. B. gr. 


fant whoſe covenant is void, yet I ſhall have an action upon the 
Ll z caſe 
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—_ Treſpaſs. 


there (a) Caſe for the battery for the loſs of my ſcrvice. - And tie fame 


41 H. law where I retain a man who is beat, &c. And here it lies for 
Hell accord. the maſter vi S armis. Br. Action ſur le Caſe, pl. 3 5. Cites 
— + 21 H. 6. 8 and 9. and the Regiſter 102 and 182. 

rs - 

bourers, pl. 29. cites S. C. in treſpaſs of bea ing his ſervant, the plainriff ned not to count of 
retainer; for it a man ſerve me at his pleaſure, and he is beaten, by which A lote his ſervice, treſpais 
lies by me; quod nota. Br. Tieſpaſs, pl. 157. cites 22 H. 6. 43- 

In treſpaſs for beating his ſervant, it was heid nor neceſſary, that he be a hired ſervant as the ſtatute 
of 5 Eliz. declares, c. to have this action; but if hired for any time certain, it ſulkices ; and note 
the ſervant in this caſe was andy te beip to lad corn, and was not entertained in the plaintiff's houle, 
but <wwene e bis con bouſe every night. And holden the action not maintainabie for beating ſuch a 
ſervant. Clayt. 133, 134. pl. 241. Summer aſſiſes 1640, before Thorpe ſj. Linley v. Baxter. 

And Serjeant Widrington ſaid, a man may be ſaid a hired ſervant within the ftatute 5 Eliz, though 
the hiring be for /e/s time chan @ year, Ibid. 


In treſpaſs 7. In treſpaſs of battery of his ſervant, per quod ſervitium 


of a ſeryant ; | : agg EEE 
— : ſuum amiſit, &. It is no plea that non amiſit ſervitium ſervientis 


2 good plea prædicti, for by this the battery is confeſſed, and then the law im- 
that he was plies that the maſter * is damnified. But is a good ꝗ plea that he 
1 e 094 eas not his ſervant at the time. Br. Traverſe per, &c. pl. 378. 
time. Br. Cites 31 H. 6. 12. | 5 
Treſpaſs, | | 
pl. 326. cites 12 E. 4. 7.— 8. P. Ibid. pl. 393. cites 5 H. 7. 3. per Cur 

I 8. P. Treſpaſs, pl. 34 cites 34 H. 6. 28. 43 


*[ 454 ] ; 
In treſpaſs 8. The maſter ſhall not have treſpaſs of battery of his ſervant, 


155 OE if he does not ſay g per quod ſervitium ſervientis ſui amilit, &c. con- 
beating his frary of battery of feme covert or villein, for there the baron and 


ſervant ; up- lord ſhall have action. Per Frowike, Kingſmill, and Fiſher, Juſ- 
ws ya rug tices. Br. Treſpaſs, pl. 442. cites 20 H. 7. 5. 

plaintiff had a verdict, and the jury aſſeſſed intiie damages; and becauſe the plaintiff had no cauſe of 
action for battery of his ſervant, he vet having averred that be loft bis ſervice; it was ruled that the 
plaintiff nil capiar per biilam. 5 Rep. 108. in Sir H. Conttable's cate, cites it as adjudged, Mich. 
34 & 15 Eliz. B. R. Pooly v. Oſburn. S. C. cited 10 Rep. 130. b. in James Oſborne's caſe. 
8. C. cited 2 Bulſt. 112. S. C. cited by Bridgman Ch. B. Trin. 12 Car. 2. Hard. 166. 
in Caſe of Rochel v. Stedle. 


Bendl. 157. g. W. A. brought treſpaſs againſt W. S. and others, and the 


Ee — writ was quare clauſum fregerunt & in homines & ſervientes ſuos 
that the writ inſultiim fecerunt, & c. and counted that the defendants in homines 


was abated; & ſervientes ſuos, viz. in gugſdam M. A. filium querentis ac Urſu- 
„14 lam Clerk & Winifrid Coppin ſervientes ſiias inſultum fecerunt, &c. 
reporter was It was found for the plaintiff. And it was moved that the decla- 

counſel ration varies from the writ ; becauſe the writ is in homines, &c. 


__ inſultum fecerunt, and the declaration is of one man only, and 


— And. 13. the writ was abated. Bendl. at the end of Kelw. 211, b. pl. 30. 
pl. 28. S. C. Mich. 8 & 9 Eliz. Armſteed v. Steedman. 

accordingly; 

but as to the declaration not mentioning men, the reporter ſays quœ e of this reaſon ; for homines 
is a word which contains in it as well the female as the male, but what theſe words homines ſuos 
Intend, and what ſhall be the ſenſe thereof, quære. 


— mis. 10. Treſpaſs by bill filed Hill. 18 Jac. that the defendant 20 Jan. 
Ates g. C 17 Fac. aſſaulted and wounded his ſervant per quod ſervitium amiſit 
and ſays, the per magnum tempus ſcilicet a predifto 20 Marti 17 ſupradicto uſque. 
defendant I artii twnc prox” ſequent? perdidit ; upon nihil dicit, a writ of in- 

quiry 
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(M) Treſpaſs. 


Treſpaſs, 


quiry found damages 101. It was moved that the 20 March was 
a miſpriſion, and ſhould have been 20 Jan. till the 1 March. But 
the Court held it not good, nor aided by intendment. And here 
the loſs of the ſervice is the point of the action which ought to be 
certainly thewed ; for that only enables him to the action; and 
if the time be not expreſſed therein, the count is not good, and 
therefore 7he ſcilicet and what comes after it is material; which 
being ill alleged, the count is not good. And adjudged for the 
defendant. Cro. J. 618. bis. pl. 8. Mich. 18 Jac. B. R. Hanbury 
v. Ireland. 


laid a different month from the battery, there is nothing in the record to determine the 
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had judg- 
ment, be- 
cauſe the 
gift of the 
action being 
for the loſs 
of the ſer- 
vice, is not 
ex neceſſi - 
tate rei rela- 
tive to the 
battery; and 
the plain- 
tiff having 
Court to the 


z0th of january, and to teject the word March as repugnant, and if the loſs of the ſervice ſtands 
on the month of March, vie 17 March following, it takes 3 months of the time elapſed, after the 


time of the action brougut, for which the jury was not authorized to give damgaes. 


11. Treſpaſs quare vi & armis J. S. being the plaintiff's ſervant 
cepit & abduxit at D. in Eſſex; the defendant pleaded that J. 8. 
was vagrant in the ſame county, and that not having notice that he 
was another's ſervant, he retained him, &c. Hobart ſeemed to think 
the plea good, and Winch ſeemed to agree; and by Hobart and 
Hutton, an action for receiving and entertaining a ſervant may 
not be ſaid to be vi & armis. Winch, 51. Mich. 20 Jac. C. B. 
Anon. 

12, No action of treſpaſs lies for the taking away a man {a ne- 
gro) generally. But there may be a ſpecial action of treſpaſs for 
taking his ſervant, per qucd ſervitium amiſit. Per Cur. And judg- 


ment was given accordingly. 5 Mod. 191. Paſch. 8 W. 3. Cham- 


berline v. Harvey. 


Who ſhall have the Action. [1 
respect of ſpecial or general Property. ] 


[ 1. E that has goods to agift may maintain a treſpaſs for taking 
11 of them. 48 E. 3. 20. b.] 


Br. Treſpaſs, pl. 67. cites S. C. and the defendant faid, that the beaſts were the property of I. N. 
who ſued a replevin and had deliverance; the plaintiff replied that J. N. agiſted them to him 
the taking. It was objected that the writ ſhould be in cuſtodia veitra exiſtent'; but it was anſwered 
that there is no ſuch writ in Chancery, though the writ of execution ſhall be fo, and that in this 
caſe neither the one or the other may have the writ; but per Perſey, when the one recovers the 
action of the other is gone; and afterwards iſſue was joined whether they were agitted to the 


klaint'ff or not. | | | 
| [2. He who has beafls for a year to feed his land, may have gene- 
ral treſpaſs againſt a ſtranger,” if he takes them within the year, 


11 H. 4. 24. b.] ; 
[3. Ss he ſhall have treſpaſs again? the lefſor bimſelf, if he takes 


them within the year. Contra, 11 H. 4. 23. b.] 


goods at a certain time, ſhall have a general action of treſpaſs againſt bim that bas th: general pro- 
perty; and upon the evidence damages ſhall be mitigated. 13 Rep. 69. in caſe of HEYDuN v. SMIT Hy 


cites 21 H. 7. 14. 


ILA. So againſt his alienee. Contra, 11 H. 4. 23. b.] 
_ | L] 3 [5. The 


[ 455] 


Br. Brief, 
pl. £14. cites 
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455 Treſpaſs. 


S.C.andthe [5. The ag:/fer of the goods may have treſpaſs for the taking of 


nodes chere. them. 48 E 3. 20. b.)] | 1: | 
6. If the lord ſeiſes the goods of his villein, and leaves them in his 
pe 1 50 to his uſe, and after the goods are taken out of his poſſeſſion, 
he ſhall not have treſpaſs, becauſe they are the goods of the lord. 
BED 11H. 4. 1. b. (It ſeems becauſe he is not chargeable over.); 
T3 Rep, 69. [7. The bailee of goods to beep, ſhall have treſpaſs againſt any who 
22— takes them out of his poſſeſſion. 14 H. 4. 28. b. 
Clearly the bailee, or he that has a ſpecial property, ſhall have a general action of treſpaſs again# 
4 l ſhall recover all in damages, becauſe he is chargeable over. 13 Rep. 69. cites 
41 1 ö 


(8. If a man faler my ſervant out of my ſervice with my gocdi 
treſpaſs lies of goods carried away, and ſervant taken. 14 UH. 
4. 32. b.] | | | 
— Where a thing certain is deviſed, and a ſtranger takes it, the 
deviſee ſhall have treſpaſs before the livery of the executors. But con- 
tra of a thing incertain, as a 3d part of the goods, & c. Br. Treſ- 
paſs, pl. 25. cites 27 H. 6. 8. | 
10. If 2 executors are, and the one has the goods, and a treſpaſſer 
tales them, and the executor from whom they were taken dies, the 
ether executor ſhall have treſpaſs ; for the poſſeſſion of the one exe- 
cutor is the poſſeſhon of both. Br. Treſpaſs, pl. 346. cites 20 E. 
4. 18. Per Tremail juſtice. | 
11. If I bail goods to a man who gives or ſells them ta a ſtranger, 
and the ſtranger tales them withont delivery, I ſhall have treſpaſs 
for by the gift or ſale the property is not changed, but by the taking ; 
but F the bailee delivers them to the ſtranger, I ſhall not have treſ- 
[456] paſs; per Fineux and Tremail Juſtices. Br. "Treſpaſs, pl. 216. 
cites 21 H. 7. 39. but Rede contra. Ibid. | 
12. And if an infant gives or ſells the goods, and delivers them, treſ- 
paſs does not lie. Contrary if the other takes them by the gift 
or fale without delivery ; per Fineux and 'Tremail Juitices. Br. 
Treſpaſs, pl. 216. cites 21 H. 7. 39. 
But wwherea 13. A ſervant who is commanded to carry geadt to ſuch a place, 
—_— 95 4, ſhall have an action of treſpaſs or appeal. 13 Rep. 69. in caſe of 
with goods, HEYDON v. SMITH, cites 1 H. 6,4. 7 H. 4. 15. 19H. 6. 34. 


be has nei- 11 H.6. 28. 

© ther general ; 

nor ſpecial property in them, and he ſhall have no action of treſpaſs, if they are taken away; per An- 
Goldſb. 72. pl. 18. Mich. 29 & 30 Eliz. Blofle's cate. ; 


14. A. in London gives goods to me which are in York, and 


before my poſſeſſion B. does a treſpaſs to them; I ſhall have treſ- 
paſs, becauſe property draws poſſeſſion in perſonal things ; per Dode- 
ridge J. Lat. 263. in caſe of Hodſon v. Hodſon. 

15. Maſter of a ſhip may have caſe or treſpaſs for ſeiſing and 
detaining the ſhip, and declare on his poſſeſſion, and recover for 
his particular loſs; per Holt, 1 Salk. 11. pl. 4, Paſch. 12 W. 3. 
B. R. Pitts v. Gaince, &c. | | | 


T 


- 


Treſpaſs, 


( Treſpaſs. What Perſon, in reſpect of Eſtate, 


| ſhall have the Action. 


[Ie oF ENANT at ſufferance ſhalt maintain action of treſpaſs He ſhalt | 
againſt a ſlranger. Contra, 9 H. 6. 43. b. admitted. ] ee 


reſpect of his poſſeſſion. 13 Rep. 69. Per Cur. incaſe of HE VON v. SMITH, cites 30 H. 6. Treſ- 


paſs, 0. - | But the ſenſe ſeems not right there] and Fitzh. tit. Treſpaſs, pl. 10. which cites 8. C. 


ſays he cannot have the action, becauſe he cannot intitle himſelf to the land by ſuch ſufferance; for 
he cannot make iſſue. 


; 4 21 t in A Fitzh- tits 
2. If tenant at awill be ouſted by a franger he may maintai — 


treſpaſs againſt him. 18 H. 6. 1. Contra, 11 H. 4. 90. Dubitatur, pl. 10. cites 


21 E. 3 34+ : ; 3 


may. 13 Rep. 69. Per Cur. in caſe of HEYDON v. SMITH, 21 H. 7. 15. and 11 H. 4. 23. 
that he may have ſuch action. | 

Treſpaſs in B. R. of a cloſe broken, and graſs ſpoiled, tranſgreſſion* prædict. continuand by 8 years. 
The defendant plead-d his franktenement, the plainiff ſaid that before that the defendant any thing bad, J. 
vas there ſeiſed in fee, and leaſed to A. for term of life, and A. l:aſed to H. all his eſtate, and H. 
leaſed to the plaintiff at his will, by which he 7oas Pelleſſedetill the defendant ouſted bim, and diſſeiſed H. 
end did the treſpaſs, n pen co the pla ntiff rr entered, claiming his eflate, and brought the action of treſpaſs, 
ard awerred the lift of H. The d-fendant ma rtained the bar, and traverjed the diſſcifin, and to to iſſue, 
and found for the plaintiff; and the tenant alleged in arreft of judgment, inaſmuch as the tenant at will 


who is ouſted cannct re-enter : for by the diſſciſin the will of the leſſer is determined, and the l. ee cannot 
bave any action to recover his intereſt; for he cannot have aſſiſe, nor ejectione firma, becauſe bis eftate 
is not certain, and alſo he has not averted the lie of H. his leſſor, and yet the plaintiff recovered by 


award. And ſo it ſeems that tenant at will, who is ouſted by diſſeiſin, may have diſſeiſin without come 


mandment of bis l:ſſir, and that the life of H. ſhall be intended without averment, and if H. be dead, 
then the plaintiff is an occupant, But by the reporter the life of H. ought to be averred ; but dubi- 


tavit after. And ſee that this action was not only for the firſt entry, but for the continuance of the 
treſpaſs after the entry; for it is tranigreſſionꝰ prædict. continuand* by 8 years. Br. Treſpaſs, pl. 225. 


cites . 38 H. 6. 27. 
So if leſce at will be oufted, and the flate of bis Iiſfr determines by his death, now the leſſee 


ſhall have treſpaſs with a continuando without regreſs; for When he may net enter, the law ſupplies 
it, and the mean profits and emblements belong to him; per Gawdy J. Goldſb. 145- pl. 60. Hill, 


43 Eliz. cites 38 H. 6. 1 
* Leſſee at will may have treſpaſs againſt 2wrmg-doers, but not againſt any one that enters by colour of 


tiele, Sid. 347. pl. 13. Mich. 19 Car. 2. B. R. in caſe of Geary v. Barecroft. „ 
| 5 
[3- If a man ſubverts the land in leaſe at vill, the lefſee may have He 
a treſpaſs againſt him, and hall have damages for the profits, and the 3 8 
er may have other treſpaſs, and ſhall recover damages for de- 
/fruftion of the land. 19 H. 6. 45.) | 
[4+ {f trees are cut upon the land 9 


2 


may have action of treſpaſs. 2 H. 4. 12. | S. C. 
the lord alſo other treſpaſs. ] © Br. — 
a per Copy, 


Pl. 2. Cites S. C. and he ſhall recover his damages by judgment, though the franktenement be another 6. 


Cs. The ſame law is of a lefſee for years. 2H. 4.12.] 
[6. Leſſee for years ſhall have treſpaſs for treſpaſs done upon the 


land. 18 H. 6. 1. 21 E. 3. 34.) | — 
17. If a man beats my ſervant I ſhall have treſpaſs, and the ſervant Fol. 552. 


anther treſpaſs, diverſis reſpectibus. 19 H. 6. 45. | 
| Br. Treſpaſs, pl. 131+ cites S. C. 
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457 Treſpaſs. 
(8. If baron leaſes for years the land of the feme, and after fene 
dies, the heir of the feme ſhall not have treſpaſs againſt the leilee be- 
fore entry. (For the leſſee is tenant at ſufferance.) 9 H. 6. 43. 
Nor treſ- [. A commoner ſhall not have action of treſpaſs of graſs trodden 
paſs quare and ſpcited, becauſe though he has common there, yet the graſs is 


clauſum fre- : . A 
git; per not his. 22 Aff. 48. Curia.] | 
Doderi | 


2 — in caſe of WITT IE R v. Srock Nax, Cites 12 H. 8. 2. in Simon de Harecourt's caſe, 
Arg. Cro. E. 421. in caſe of WEIDEN v. BAIDGWATER, cites 14 H. 8. 
But the commoner muy diſirain and avow for damage. feaſant. Br. Treſpaſs, pl. 174. Cites 
25 H. 7. 13. and herewith agrees 24 E. 3. Ibid. | 
beaſts are talen in @ common, or other land which does not belong to the owner of the beaſts, 
yet he ſhall have treſpaſs vi & armis, but not quare clauſum fregit, Br. Treſpais, pl. 421. 
cites 3 M. I» 


10. Where the king has profits of any land by reaſon of outlawry in 
aftion perſonal, and damage is done in going over the graſs or corn, 
he ſhall have action of treſpaſs; for he has an inter in the land, 
and yet he has nat the land itſelf. Br. Treſpaſs, pl. 172. cites 15 
H. 7. 2. | | 

75 Guardian in knight ſervice, who has cuſtodiam terræ, ſhall 
have treſpaſs of cutting down the trees of the heir that has tlie 


inheritance. 13 Rep. 69. Per Cur. in caſe of HETDON v. SMITH, | 


cites 2 H. 4. 1 2. 


4 Roll. Rep. 12. Treſpaſs vi & armis does not lie for lacbing or breaking a ſeat 


140. S. C. 


and 8. P. in the chancel, in which the plaintiff claims no intereſt, but only 


ſedere there; but otherwiſe if he conveys to himſelf therein; 
by the opinion of all. Palm. 46. Mich. 17 Jac. B. R. Dawtrie v. 
Dee | 


13. It has been much doubted whether a bargainee before actual 
entry can maintain an action of treſpaſs. Arg. Vent. 361. Hill. 33 
& 34 Car. 2. B. R. in the caſe of Perry v. Bowes. 

14. Treſpaſs is founded only on the poſſeſſion ; ſo that he in re- 
vertan ſhall not have treſpaſs againſt a ſtranger for drowning the 
land and rotting the trees. 3 Lev. 209. Hill. 36 & 37 Car. 2. 
and 1 Jac. 2. C. B. Biddlesford v. Onſlow. 

15. If a perſon preach in apariſh church without leave of the par- 
en, he is a treſpaſſer; per Holt Ch. J. 12 Mod. 420. Mich. 12 
W. 3. B. R. Anon. | | 


N 458 9 (O) Treſpaſs. Againſt whom it lies. In what Cafes 


Sherif{B.2) againſt Sheriff, or other Officer of a Court. 


Br. Office [I. 17 a bail;ff of a court upon ſummons to him directed, attaches 


and Officer . . 
A "5p" hy the party by the goods of another man, treſpaſs lies againſt 
ER” him ; for he 5 to take conuſance of the goods of the party. 


11 H. 4. 91.) | as 
Br. Treſpaſs, (2, So if he attaches the ſervant by the goods of his maſter. 11 H. 
3 I 4- 90. b. 91. b. adjudged, being in poſſeſſion of the ſervant. 13 H. 4. 
4. 90. 2. b. adjudged ſame caſe. ] | 


Br. Offs „ [3- The ſame law if a ſheriff upon an execution takes the goods of e 


pl 5 cites Atranger. 11H. 4. 90. b. 


LA. But 


28 


C4. But if he attaches the defendant by the goods of another man 
being in his poſſeſſion, it is juſtifiable. 11 H. 4. 90. b. for he is charge- 
able over. ] 


LF. If the ſheriff takes one man for another, falſe impriſonment lies Br. Office & 
againſt him. 11 H. 4. 91.] —— 


Is. If the ſheriff upon a replevin ſued by J. D. delivers the beaſts Br. Office & 
of a ſtranger, upon ſhewing of J. D. the owner of the beaſts may Cm 
have action of treſpaſs, againſt him. 14 H. 4. 25.] ] —lis ot 

whether the beaſts are the ſame, on pain of rendering damages. Br. Notice, pl. 23. cites 1 H. —_ 


(7. If the ſheriff comes to make replevin of beaſts impounded in an- Fitzh. tit. 
ether man's ſoil, if the place be incl:ſed, and has a gate open in the A 
ſame incloſure, he cannot break the incloſure and enter thereby, where S. C. 
he may enter by the open gate. 20 H. 6. 28.] 

8. But if the owner hinders him, ſo that he cannot go by the 
open gate for fear of death, he may break the incloſure, and enter 
there, 20 H. 6, 28.] | | 

[o. If the Peri makes a warrant to the baily of a franchiſe, to 
take the goods of a man in execution, aud he miſtakes the goods, 
and takes the goods of another man, the bailies are treſpaſſers, and 
not the ſheriff. M. 7 Ja. Per Coke.] 

Lo. If a man be arrefied by the bailies of the ſheriff, and there- Sheriff made 
upon he fbews to them a ſuperſedeas to diſcharge him, and 10e bailies f, ie bai. 


refuſe it, and detain him after in priſon, he ſhall have falſe impriſon- ff on a 


ment againſt the bailies, and not againſt the ſheriff, Trin. 17 Ja, c. ſe. Af- 
terwards a 


B. per Curiam. - ſuperſed-as 
was delivered to the ſheriff, unknown to the bailiff, who takes the party, lets him eſcape, and after 20 days 
retakes him. Falte impriſonment lies ; for having time by intendment to have notice from bis maſter, 
he ought at his peril to take notice of the ſuperſedeas, Cro. E. 918. pl. 10. Hill. 45 Eliz. B. R. 
Prince v. Allington. Mo. 677. pl. 921. ſays, that the balliffe had notice. 


11. If execution be executed upon goods by force of a judgment, 
and after the judgment is vacated, yet neither the ſheriff or his aſſiſt- 
ants ſhall be puniſhed by treſpaſs; though the contrary was ad- 
judged in the caſe of TURNER v. FELGaTE, 2 Sid. 125. But this 
N was afterwards diſallowed. See 1 Sid. 272. in caſe of 

AILY v. BUNNING, and Lev. 95. where the caſe of Turner v. 
Felgate is cited by Twiſden and Windham J. who ſaid they re- 


membered it to be adjudged. . 


(P) Treſpaſs and falſe Impriſonment. Againſt whom | 459 ] 
 - _ as aiding, or Aſſiſtant 7% Officers, 


Li. IF a man ſues a plaint in a court, and upon the attachment the roman 
* ® bailiff takes the goods of a flranger, without the ſhewing or Fel. 553+ 
procurement of the plaintiff, treſpaſs does not lie againſt him; for 8 


. | | paſſer by ſo 
doing. Br. Office and Offices, pl. 8. cites S. C, — Br. Treſpaſs, pl. 99. cites S. C. accordinglye 


[2. The 


Treſpaſs, 458 | 
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459 _ Treſpaſs. 


Pr. Office & z. The /ame law it is, where one man it taken for another by the 
Otficer, pl. ſheriff ut ſupra. 11 H. 4. 91. b. Falſe impriſonment does not 


8. cites 11 „ 

H. 4. 90. lie. 13 H. 4. 2. b.] | K 
8. P.—— ; | | 

Br. Treſpaſs, pl. 99. cites S. C. accordingly.—C. brought falſe impriſonment againſt L. who fi. [i. 


Fed becauſe be bad a warrant to arreſt F. D. and be demanded of C. what his nam? was, and be anſwered 
that his name was FJ. D. by which he arreſted him. And the plaintiff demurred, and it was adjudged 
for the plaintiff, becauſe the defendant ought at his peril to have taken notice of the party. Mo. 457. lun 


pl. 629. Trin. 38 Eliz. Rot. 405. Coote v. Lighworth, ſpec 
So where commiſſion of rebellion iNued againfs I bub, but one Green appeared before the commiſſioner:, 0 
and affirmed bin ſel f to be the perſon ; whereupon they oppreberd. d lim by virtue of their commiſſion, and bea 
in teniſting he ſnatched the commiſſion from them, and tore it in pieces. Upon an aſhdavit of this mat, the 
ter, an attachment was prayed againſt Green. Hale Ch. Baron ſaid, if a wrong man be taken, though only 
he affirm himſelf to be the perion againſt whom the commiſſion was awarded, yet that will not excuſe the bead 
commiſhoners from falſe impriſonment, becauſe they had no warrant to take him. But an attach. out 
ment was granted, nifi, &. Hard. 323. pl. 2. Paich. 15 Car. 2. in the Exchequer, 'Thurbane's 22 E 
Br. Office& ['3. But otherwiſe it is if he procures the bailsff to take thoſe goods, U 
3 |; hy them to him. 11 H. 4. 9.] 8 * 
4. 90. and ſays, that in ſuch caſe both are treſpaſſors. I And the (9) here ſeems miſprinted for (90). 
Br. Treſpaſs, pl. 99» cites S. G accordingly. 3 ; 
not h. 
Br. Treſpas, [4. So it is if he procures the ſberiſf ta take 'one man fer another, renc 
nk wa or ſhews him to him. 11 H. 4.91. 13 H. 4. 2. b.] pl. 
that they are both treſpaſſors. Br. Office & Officer, pl. 8. cites S. C. accordingly. | ! 4+ 
t | ; ag 


See (o), pl. g. So in a replevin, if the plaintiff /bews the beaſts of a firanger Ke. 


2 for his own beaſts, and the ſheriff takes them, treſpaſs lies leavi 


pl. 104. cites againſt the plaintiff. 14 H. 4. 25.1 | nota 
1 2 H. 4. 90. that both are treſpaſſors.— Br. Office & Officer, pl. 8. cites S. C. according j. 3 
Br. Treſpaſs, 6. The plaintiff in a replevin may juſtify the entry into the clofe 11 
CO of the defendant, to ſew the beaſts to the ſheriff to make deli- 
J 428. 6-47. ek 
7. Treſpaſs againſt baron and feme of taking of a horſe, it was bs: re 
faid for the baron that he brought plaint in the court of C. againſt the * 
plaintiff, and the bailiff attached the horſe, and he came in aid of the | 05 
bailiff ; and for the feme it was ſaid that ſhe came in aid of the 
baihff ; and held a good yea for the feme as well as for the baron, K. 
by which the plaintiff ſaid that they took de fon tort demefne, of fel. 
ſque tali cauſa; and the others e contra. Br. De fon tort, &c. puniſ 
pl. 4. cites 41 E. 3. 29. 5 | pl. 21 
If the fberiſf 8. Treſpaſs; the defendant juſtified the impriſonment by wirtut 7. 
n a a precept to arreſt the plaintiſt, which he did, and the other de- land 
yo, —4 endant came in aid of him; quod nota, the coming in aid of an la- ;, 
juſtify to officer * is a good plea by a ſtranger to the precept. Br. Treſpals, WW lence 
pores — 4 pl. 133. cites 19 H. 6. 43. 56. treſpa 
out precept. Br. Faux Impriſonment, pl. 23. cites 8 E. 4. 14. . demur 
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Q) Treſpaſs. Who fhall be ſaid the Treſpaſſor. 


Th. FF my ſervant without 195 notice puts my beaſts in another s land, But where x 
my ſervant is the treſpaſſor, and not I, becauſe by the vo- . 2 

luntary putting of the beaſts there without my aſſent, he gains a his maſter's 

ſpecial mos for the time; and ſo to this purpoſe they are his own land, 


beaſts. 12 H. 7. Kell. 3. b.] * 


the land of another next adjoining for want of ferces, æobich the other ought to make, the maſter 
only is to be charged as treſpaſſor, and not the ſervant. But where the ſervant put in his maſter's 
beaſts into another's land, and juſtifies for common of his maſter, which is a confeſſion of bis 
putting them into another's foil, there the ſervant is the treipaſſor. Br. Treſpaſs, pl. 155. cites 


1 


22 H. 6. 36. 


[2. But it ſeems, if my wife puts my beaſts into another's land, 
| myſelf am treſpaſſor, becauſe the feme cannot gain a property 
from me. Contra, 12 H. 7. KELLowar, 3. b.] 

3. If ſeveral come, and the one does the treſpaſs, and the others do 
thing but come in aid, yet all are principal treſpaſſors, and ſhall 
render damages, and ſhall be impriſoned ; nota, Br. 'Treſpaſs, 
pl. 232. cites 22 Aſſ. 43. | | 

4. If a man enters into land as diffeifor or treſpaſſor to my uſe, and Br. Ejec- | 
I agree to it, as by taking of profits after, or by granting of it over, ol. 8. = 
Kc. I am by this principal treſpaſſor, and action lies againſt me S. C. 
leaving out the other, and there the plaintiff ſhall recover; quod 
nota, Br. Treſpals, pl. 256. cites 38 Aſſ. g. | 

5. He who commands a treſpaſs to be done, or agrees to a treſpaſs, S. F. Ain 
entry, &c. done to his uſe by any without his command, is principal ment 
treſpaſſor; for in treſpaſs there is not any acceflary. Br. Treſpaſs, againf be 


J. | ” 1 * . . bi of W. 
pl. 113. cites 38 E. 3. 18 | ; e 
that he did not eject; and it wvas found by nifi prius, that J. wwho was baiiiff of the biſhop, ſeiſed to the uſe o 
the biſhop, and the bi 3 the 22 took 4 and 5 — 3 and ſo "YT 
by! knew not obether I. ejected by commandment of the biſbep; and the biſhop was condemned, and the 
F!aintiff recovered, Br. Ejectione, &c. pl. 5. cites S. C. | 
S. P. So where a ſervant takes a ſheep for an amercement, and the maſter agrees, he is equaily 
liable to an action of treſpaſs as the ſervant. Clayt. 5. Farrer v. Eaſtwood. 


6. Hue and cry is a good cauſe to take a man upon ſuſpicion 
of felony, and if it be made without cauſe he who made it ſhall be 
puniſhed, and not the other who arreſted the man, Br. Treſpaſs, 
pl. 213. cites 21 H. 7. 27. | | 

7. A. brought an action of treſpaſs againſt B. pedibus ambu- 
lando; the defendant p/eads this ſpecial plea in juſtification, viz. 
that he awas carried upon the land of the plaintiff by force and vio- 
lence of others, and was not there voluntarily, which is the ſame 
treſpaſs for which the plaintiff brings his action. The plaintiff 
demurs to this plea; in this caſe Roll J. ſaid, that ig the tre/- 
hos of the party that carried the defendant upon the land, and 
not the treſpaſs. of the defendant; as he that drives my cat- 
tle into another man's land is the treſpaſſor againſt him, and 
not I who am owner of the cattle, Styl. 65. Mich. 23 Car. 
Smith v. Stone. . 3 
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= | | Treſpals, 


(R) Treſpaſs. Again/t <vhom it lies. 


— Cr. RARON may have treſpaſs againſt a me and others fir 


le Statute, 

pl. 22. cites 43 E. 3. 23. 

8. QC. ' | | 
Ibid. pl. 22. cites 44 Af. 13. in the ſame words with pl. 12. and cites 44 Aff. 13. but it is a miſtake; 
for that it is quite a different point. 


2. He that has a /þecia! property of the goods at a certain time, 
ſhall have a general action of treſpaſs againſ? him that has the ge- 
neral property, and upon the evidence damages ſhall be mitigated. 
13 Rep. 69. Per Cur. in the caſe of Heypox v. SMITH, Cites 
STIL 7. 14 b. 

Le. 97. pl. 3. Treſpaſs lies againſt a /ervant who is intruſted with his 1 
3 ter's goods, if he takes them away; and if he imbezzles them it is 
Gross: v. felony; per Anderſon. Godib. 72. pl. 18. Mich. 29 & 30 Elis. 
1 Bloſſe's cafe. : 


e i 
Court were clearly of opinion, that treſpaſs vi & armis lies agaĩnſt ſuch ſervant. Ow. 52. S. C.— 
See Maſter and Servant (M. 2) pl. 3. 


4. There is a difference between an intere/? and authority ; for if 
a man has authority to do a thing in general, an action of treſpaſ: 
lies; but where a man has an intereſt during ſuch time, his 
 misfeaſance ſhall not be puniſhed by a general writ of treſpaſs 
But in caſe of a zenart at will, if he cuts down the trees, or pulls 
down the houſes, a general action of treſpaſs lies; for thereby his 
intereſt is determined, and he is become a ſtranger; for that he vo- 
luntarily had done ſach an act which could not be done by his inter- 
eſt, and determines his will; per Popham Ch. J. and judgment ac- 


wage #6 Cro. E. 784. pl. 22. Mich. 42 and 43 Eliz. C. B. in 


caſe of the Counteſs of Salop v. Crompton. 


Sets. (R. 2) Againſt whom. Commander, or Servant, or 
5 ag | both. 


S. P. Thatit 1. JF a man commands another to do a treſpaſs, and he does it, 


1 ; and dies, action lies againſt the commander for the treſ- 
mander 5 per Paſs, and he might have joined both in one and the ſame writ 


Bl. i, of treſpaſs. Br. Treſpaſs, pl. 148. cites 21 H. 6. 39. 
pl. 20. cites 3 Aff. 14. | | 
But if 1 2. If I command my ſervant to diſtrain for me, which he does, 
Finn da df. and brings to me the diſtreſs, and I work or occupy it, treſpals 
train, and be lies againſt me, but not againſt the ſervant. Br. Treſpals, 
22 pl. 211. cites 21 H. 7. 22. 

op it, treſpaſs lies againſt him, and not againſt me; for treſpaſs.does not ie againſt him 6 
CRP a lawful ac, but againſt him who does unlawfully, or treſpaſſes. Br, Treſpaſs, pl, 211. cites 
21 H. 7. 22. | | | 


raviſhment of his feme; for ſhe may be aſſenting. 
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(R. 3) Againſt whom. After Treſpaſſors. 


I. | bg 2 man takes my horſe with ferce, and gives it to S. or if S. S. P. And 
takes it from him with force, in this caſe I ſhall not have CO 

treſpaſs againſt the ſecond offender ; for the iſt offender had appeal 
gained property by the tort; per Brian J. and his companions. agzintt a ſe- 

Treſnats, pl. 25 ; E. cond felon, 
Br. Treſpats, pl. 35 8. cites 21 E. 4. 74. — 
elſewhere * a felon does not claim property as a treſpaſſor does; quod nota, Br. Treſpaſs, pl. 256, 
cites 33 All. 9. 


(R. 4) Againſt whom. Diſſeiſor or his Feoffee, ser (r). 
&c. Perſons in by Title. 8 


I, JN treſpaſs, the defendant juſtified, becauſe the prince ſeiſed the 
body and land of the plaintiff, as guardian by chivalry, and 
granted to the defendant, by which he entered and did the treſpaſs ; 
and the plaintiff ſaid that his father held of the prince in ſocage, priſt, 
and ſo de ſon tort demeſne, &c. And per Cur. becauſe the 
plaintiff acknowledges the holding of the prince in ſocage, there- 
fore if he ſeiſed as guardian, and granted to the defendant who 
did the treſpaſs, action of treſpaſs does not lie againſt the gran- 
tee, by which he ought to anſwer to the grant made to the de- 
tendantz quod nota. Therefore it ſeems that without regreſs 
treſpaſs does not lie no more than againſt feoffee of diſſeiſor. 
Br. Treſpaſs, pl. 46. cites 44 E. 3. 18. 
2. If a man difſeiſes me and makes a feoffment, and I re-enter, S. P. Ibid. 
I ſhall not have treſpaſs againſt the fee; for he is in by title, and — 3 
10 treſpaſſor to me, by the beſt opinion. Br. Treſpals, pl. 35. by all the 


4 OW juſtices, ex- 
oy 34 H. 6. 30 | | cone Wd 
and Vaviſor. Where diſſeiſer makes a ferffment, and ſo over, the diſſeiſce ſhall have treſpaſs againſt 
the zoth feoffee if he re- enters; per Forteſcu & Danby ; quod Littleton & Spilman, omnino negave- 
runt ; and that treſpaſs lies againſt the diſſeiſor only, and againſt no feoffee, but the diſſeiſee ſhall 
recover for all the time; quod Pole conceſſit. For before the ſtatute of Glouceſter, damages were not 
_ - afſiſe, but againſt rhe difſciſor only, and not againſt the tenant. Br. Treſpaſs, pl. 202. cites 

37 H. Os 35. 


3. So of the ſecond diſſeiſor, by ſome. _ inde, for he 
is in by tort. Br. Treſpaſs, pl. 35. cites 34 H. 6. 30. 

g. But where diſſeiſor commands his ſervant to do an act upon the 
land, and I re-enter, treſpaſs lies againſt the ſervant, by the beſt 
opinion, Quzre. Br. Treſpaſs, pl. 35. cites 34 H. 6. 30. 

5. If the diſſeiſee enters upon the feaffee or leſſee of the diſſeiſor, he 
ſhall not have an action of the treſpaſs for the ſame treſpaſs 
againſt the feoffee or leflee, becauſe they come in by title. And 
at common law, before the ſtatute of Glouceſter, no damages for 
mean occupation againſt the feoffee or leſſee; by all the juſtices, 


Het. 66. Hill. 3. Car. C. B. Symons v. Symons. 
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463 Creſpaſs. 


"I; 

| ; 3 con: 
(S) Treſpaſs. What ſhall be /afficient Pofefſion to If v 
maintain the Action. | Of Land. * 

2 Li 

Lr. A Man who has a franktenement in law, if he has not the Arg 
> actual poſſeſſion, cannot have action of treſpaſs.) 4 


Cz. As the heir ſhall not have treſpaſs againſt the abater, before e %,; 

Bas entered. 19 H. 6. 28. b.] 

S+3 3. If a man be difſoi/ed, he may have a writ of treſpaſs for the caſe 
treſpaſs done in the diſſeiſin, without re-entry ; for he himſelf was his ; 

ſeiſed at the time of the diſſeiſin, which is ſufficient poſſeſſion to ©8 

maintain the action. 19 H. 6. 28. b. All agreed.) 1 

[4- But if a man be diſſeiſed, he ſhall not have writ of treſpaſ; 7 

for any treſpaſs done by the diſſeiſer before re-entry, becauſe then the I i 
franktenement was in the diſſeiſor, and not in the difſſciſee. Mic 

19H. 6. 28. b.] | | | | 

—— C. S he cannot have treſpaſs againff any ftranger for any tre: 
Fol. 584. pafs done by him after the diſſeiſin without re-entry, becauſe he had lley 
— any poſſeſſion at the time. 19 H. 6. 28. b.] 3 
Br. Ordi- 6. If a man dies inteflute, and the biſbep ſegugſlers the gecdt, and ah 
_—_ N. difturbs him, the ordinary ſhall have treſpaſs by reaſon of 5 
f is poſſeſſion. Br. Treſpaſs, pl. 83. cites 7 H. 4. 18. 

8. P. that 7. But where he ſequeſters by office or contumacy, there he haz nd 
there he has no poſſeſſion, and there he ſhall not have treſpaſs. Note the di- whi 


olfeſ- | | , 
Gon, but verſity. Br. Treſpaſs, pl. 83. cites 7 H. 4. 18. Brid 
this ſhall go - v. B 


to the ip ritual court; for the ordinary, by the poſſeſſion as above, ſhall have treſpaſs ; but he fall 
not have debt; and yet he to whom he commits the adminiſtration ſhall have debt; for this is by ſtatute, 
which gives it to the adminiſtrator, and not to the ordinary, as it ſeems elſewhere, Br. Ordinary, pl- 5. 
cites. . C. | | (T) 
38. In treſpaſs the defendant ſaid, that A. and B. were ſeiſed in 4 
fee to the uſe of the plaintiff, and that the plaintiff fold the land 1 
to the defendant for 201. by which he entered and made a feoffment ; 
and did not ſay whether he paid the money, nor whether a day of (i. 
ayment was agreed between them, and then no bargain, per | 
axely, and then this does not change an uſe. But, per Fineus, the þ 
it is a good bargain, by reaſon that the vendee entered and took the befor 
land, and made a feoffment. But Brooke queries of his opinion, 
becauſe it it not delivered to him: nevertheleſs he ſays it ſeems to e, 
him, that if a man pleads that he has baught any thing, it ſhall be vin, 
intended a lawful buying, without ſpecial matter ſhewn to the con- u 
trary, by theſe words emiſſet, & c. for if it be not a perfect bar- WWF die 
gain, then non emebat. Br. Contract, &c. pl. 18. cites 21 H. 7. 6 iner 
9. If tenant for life ſurrenders to him in reverſion out of the land, 
to which he agrees, the franktenement by this is immediately in [2 
him, and he is tenant to the action to be brought by præcipe quod done 
reddat, without entry; but he fhall not have treſpaſs without en- mtr 
Br. Surrender, pl. 50. cites 21 H. 7. 7. N | 
10. If lee for life or years cuts timber and ſells it, the leſſor may 8 F 
have action of trover or treſpaſs, though he never was poſſeſſed WM 258. 
of them. See Maereſme (A) pl. 3. | A np 
11. * 


Treſpaſs. 


- tt. A. levies fine 10 B. ſur conuſance. de droit, &c. Now the 
conuſee has poſſeſſion in law, but not in fact; and if before the 
entry of conuſee F. S. enters, and dies ſeiſed, he has no remedy, for 
he had no poſſeſſion in fact, fo as he might have aſſiſe or treſpaſs. 
2 Le. 147. pl. 182. in caſe of Berry v. GoopMan. Per Coke [ 464 ] 
Arg. and he ſaid, that ſo the law is now taken. 

12. If A. intrudes upon the poſſeſſion of the king, and B. enters upon 
im, A. ſhall not have treſpaſs for that entry; for he who is to 
have and maintain treſpaſs ought to have a poſſe{hon, which in ſuch 


| caſe A. has not, for every intruder ſhall anſwer to the king for 


his whole time, and every intruſion ſuppeſes the poſſeſſion to be in the 
ting per Anderſon Ch. J. which all the other juſtices agreed, 
except Periam, Who doubted of it; and Rhodes J. ſaid, and 
vouched 19 E. 4. to be that he cannot in ſuch caſe ſay, in an 
action of treſpaſs, quare clauſum ſuum fregit. 4 Le. 184. pl. 284. 
Mich. 30 Eliz. in C. B. Anon. . 

13. He that claims an eſtate by virtue of the flatute of uſes ought 
to have an actual poſſeſſion be fore he can have treſpaſs, per Walm- 
lley and Glanvil. Noy, 73. Green v. Walwyn. 

14. There is an actual poſſeſſion in law, and an actual poſſeſſion 
in fact. As if a man bargains and ſells lands, preſently the bar- 
gainee hath actual poſſeſſion; he may ſurrender, aflign, attorn, 
and releaſe; yet he cannot upon this poſſeſhon bring a treſpaſs, 
and ſo he hath no ſuch actual poſſeſſion, but the actual poſſeſſion 
which gives him power to bring an action for the proſits. Per 


Bridgm. Ch. J. Cart. 66. Paſch. 18 Car. 2. C. B. in caſe of Geary 
v. Beareroft. 


(T) Treſpaſs by Relation. What ſhall be fufficient 


Poſſeſſion to have the Action by Relation [(and after 
Reftttution for Treſpaſs done Meſne}. 


Ii. AN executor ſhall have treſpaſs for treſpaſs done to the goods Br. Relation, 
| of the teſtator neu, between the death of the teſtator and ph 46. 7 55 
the probate of the teſtament; for the intereſt was in the executor made a wilt, 
before probate. 18 H. 6. 22. b.] and the 
| | plaintiff exe- 
cutor; adminiſtration was granted to the defendant, who took the goods; the plaintiff proves the will and 
then brings treſpaſs agalnſt the defendant, for taking of theſe his goods; for now by the probate it is a 
will, and the plaintiff executor from the death of the teſtator. And by the whole Court clearly, an 
executor ſhall have treſpaſs vi & armis before ſeiſtn, becauſe he has a property by being 'mede executor ; 
and this action well lies, otherwiſe an adminiſtrator may trick any executor, by getting the goods into 
his hands before probate of the will. And fo judgment for the plaintiff. 2 Bulft. 268. Mich. 12 Jacs 
Fiſter v. Young. 


2. LS] an adminiſtrator ſhall have action of treſpaſs for treſpaſs br. Relation, 
done to the goods of the teſtator after his death, before the admi- E ee, 
nitration granted to him ; for the relation may ſettle the poſſeſſion j6ia. pl. 46. 
ab initio, ſo that he may have the action. 36 H. 6. 8. dubitatur. cites S. C. 
18 H. 6. 22. b. Tor e e 2 


- 


278. in tafe of Boſyil v. the Corporation of Bridgwater,——Fitzh, tit. Adminiſtrators, pl. 2. cites 
8.0.8 Relation, pl. 13. cites 36 H. 6. 8. 8, P. "i 
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—— : | Treſpaſs. 
Eo [3. If a man obotes after the death of the anceſlor, after the heir 
has entered he {ball not have treſpaſs againſt the abitor for the tre. 
paſs done before his entry, for it cannot ſo relate to ſettle the poſ- 
ſeſſion in him ab initio, where he had not any before. Contra 
19 H. 6. 28. b. | "of 
£4. If the teſtator dies inteſtate poſſeſſed of goods which after 
Bis denth comes to the hands of @ firanger ⁊ubo converts them, and 
after adminiſtration is granted, yet the admini/trator may have a tro- 
[465 ] ver and converſion for thoſe goods upon this matter ſhewn, be- 
cauſe the adminiſtration relates to ſettle the property of the good; 
in him from the death of the teſtator. P. 11 Car. B. R. between 
WHiTTINGSTALL AND SIR MiLEs SANDS, adjudged this beng 
moved in arreſt of judgment after verdict for the plaintiff, where 
it was alleged the teſtator died the firſt of Auguſt 3 Car. and the 
converſion the 3 Auguſt 3 Car. and the grant of the adminiſtration 
Sept. 5 Car. But it was alleged that Sept. 5 Car. the adminiſtra. 
tion was granted, and that after ſcilicet 3 Aug. 3 Car. the defend- 
ant converted, and ſo that which comes after the ſcilicet will be 
void, But the Court did not inſiſt upon it, but upon the other mat- 
ter before, ſcilicet the relation. Intratur Tr. 10 Car. Rot. 702. 
P. 11 Car. it was aihrmed per Curiam in writ of error, in the 
| Exchequer Chamber.) | 
He who does 5, If a man be difeifed, after his re-entry he may have action 
2 of treſpaſs againſt the diſſeiſor for any treſpaſs done by him aſter 
frifs ſpa!! the diſſeiſin; for by his re- entry his poſſoſſion is reſtored ab initio, 
rer be pan b. and all times after. 19 H. 6. 28. b.) 1. 4 
ed by the fir 
Aiſeiſer; per Cur, Br. Treſpaſs, pl. 245. cites 20 E. 4+ 18. 


[c. So after his re-entry, he may have action of treſpaſs again} 

any ftranger fer a treſpaſs done after the difſſriſin. 19 H. 6. 28. b.] 
Ow. 1124 [J. As if B. diſſeiſe A. and C. diſſeiſe B. and after A. re-enter;, 
S Gi, he fall have treſpaſt againſt C. for his firſt entry, for he has by 
to which F 2 fo. 
Popham and this re-entry reduced the poſſeſſion to him ab initio. H. 39 E. 
Fenner B. R. agreed between HoLcomBE AND RawLins. Contra, Co. 11, 
— rand L1FoRD, $1.] | | | 
era. Paſch, 38 Eliz. B. R. incaſe of Holcombe v. Rawlins. —Cro, E. 540. Pl. 3. S. C. according) 


Mo.461.pl, [S. So if a difſeifor leaſes for years, or life, or gives in tail, or 

644- 8. C. enfeoffs B. upon whom the difſei/ee re-enters, he ſhall have treſpals 

agreed — | againſt the leſſee for his firſt entry, though he comes in by title, becauſe by 

argument by relation, the diſſeiſee has been always ſeiſed of the land. H. 39 E. 

— B. R. between Hol cou AND RawLins, r upon demurrer. 
7. 15. b. 16.1 


Ow. 111. Contra, Co. 11. LirorD, 51. Contra, 13 
8. C. ad- 
Judged. ——Cro. E. 540. pl. 3 S. C. accordingly. 


9. In writ of damages, it was ſaid that for any treſpaſſes dont 

upon the land after the judgment given, the party may have action 

of treſpaſs; quære how this is to be underſtood, for if it be in 

plea of land, where his entry is tolled, he ſhall not have treſpals 

before execution; but if he was in poſſeſſion ; and a man enters 

and does treſpaſs, which continues pending the writ, it 4 
'; 


Treſpaſs. 465 


that there he may have treſpaſs for treſpaſs done after the judg- 
ment. Br, Treſpaſs, pl. 312, cites 7 E. 4. 5. 2 DON | 
10. Where a man was attainted by one parliament and after was S. P. Br. 


a ; T ſs, pl. 
reſtored by another parliament, as if no ſuch former aft had been: 4 3 wg 


[The queſtion was] whether the patentee ſhall punith a treſpaſs 10 H. 7. 22. 


done meſue between the attainder and the reſtitution. Per Brian, he Where the 

ſhall not have treſpaſs for the meſne treſpaſs; but Vaviſor and gs rf 
others contra. Br. Treſpaſs, pl. 270. cites 4 H. 7. r0. e 
him who was 


Atainted and reſtored ; and he pleaded the act, and the plaintiff demurred ; and it was adjudged that the 
plaintiff ſhould take nothing by his writ. 


After ate. annulled by parliament, the party attaint Mall puniſh meſne treſpaſſes. Mo. 132. 
ar 178. in caſe of Bolvil v. the Corporation of Bridgwater, cites 3 H.7. and 13 H. 7. Saintleger's 
caſe, 


It. And if a man vecovers erroneouſly, and he who loft does a treſ * [ 4661 
faſs upon the land and after reverſes the judgment, he who recovered But where 
firſt ſhall * not have treſpaſs; per Fineux and Rede; for per ? e 
Rede, it ſhall be recouped in the reſtitution of the profits, as judgment for 
where a lord diſſeiſes his tenant, the tenant brings aſſiſe and reco- error, 1d 
vers, the rent due to the lord ſhall be recouped in the damages. e _— 
Br, Treſpaſs, pl. 270. cites 4 H. 7. 10. 

et he who 
loft ſhall have treſpaſs of the meſne treſpaſs. But per Brian, this is becauſe he-is charged 8 reſtore ths 
meſne profics, Br, Treſpaſs, pl. 270. cites 4 H. 7. 10. 7 2 | 


(U) What Act or Thing ſhall be ſaid a Treſpaſs . 
| ä Battery. 3 
[1. Ir 4. comes in aid of B. ale beats me, though A. does nothing 
AN againſt me, yet he is a treſpaſſor as well as B. 22 Aſſ. 43. 
adjudged. 27 Aſſ. 4.] . 
[2. If a man commands anoi ber to beat me, and he does it accord Qui facit per 


wely, he is a treſpaſſor as well as he who did it. 22 Af. 594] — facit 
* f 


J) Treſpaſs. What A# ſhall be ſaid a Treſpaſs, 


(i. JF a man enters into ny houſe again will, it is a treſpaſs, But not if 
I though the door be open. 11 H. of 85 b.] 8 75 : * he that en- 


| ters be the 
landlord, and comes in to ſee if waſte be done. Br. Treſpaſs, pl. 97. cites 8. — Replication, 


: pl. 12. eites 8. C. 1 


So if a man buys beaſts in a market, and in driving them along the ſtreet they enter my houſe, this 
13 a treſpaſs, though the doors are open ; for 1 am not bound to keep my doors ſhut ; per Danby and 
Choke, 10 3 4+ Te b. P's 19. 4 e 0 a | 


2. If a man has /and n to the king's highway, and ano- 
ther drives cattle in the way which enter the cloſe in default of inclo- 
ſure of the owner, which * and thoſe que eſtate, & c. have uſed 


to incloſe time out. of mind, and they are freſhly purſued and 
12 back, this is not a treſpaſs puniſhable. 10 E. 4. 7. a. 
1 9. 8 Hs 
Vol. XX, 


Mm | 3. If 


meſne profitty, 
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466 Treſpaſs. | 
| 3. If grain grows in @ common field near the way, and the beafts 
feed, the defendant ſhall render damages; for there the plaintiff 
is not bound to incloſe; per Danby and Littleton. Br. 'Treſpaſs, 
pl. 321. cites 10 E. 4. 7. : : 
fs wherea 4. The intent ſhall nat be conſirued in treſpaſs. Contra in felony ; 
meets per Rede Ch. J. Br. Treſpaſs, pl. 213. cites 21 H. J. 27. 


ef burts Kills 

T. N. i: is not felony ; per Rede Ch. J. Br. Treſpaſs, pl. 213. cites 21 H. 7. 27. 
So where a tyler drops a ſtone xc hich kills a man net knowing it. Br. Treſpaſs, pl. 21 3. cites 21 H. 7. 27, 
But in thoſe caſes, if they lame or burt a man treſpaſs lies; for there the intent is not to be conſtrued, 


Br. Treſpaſs, pl. 213. cites 21 H. 7. 27. | 
Au where executor takes of the greds of F. N. amongſt the teſtators, treſpaſs does not lie; for the ex- 
ecutor, prima facie, cannot know the goods of the teſtator from another's goods; per Rede Ch. J. Br, 


Treſpals, pl. 213. cites 21 Hf. 7. 27. 


5. If ancther's ſheep are among ft my ſheep, I may chaſe them to 2 
ſtrait, ſo that I may ſever them ; for they cannot be ſevered but at 
a ſtrait; per Rede Ch. J. Br. Treſpaſs, pl. 213. cites 21 H. 7. 27. 
[ 467] 6. Every continuance of a treſpaſs is a new treſpaſs. See D. 319. 
SceNuſance, b. pl. 17. MooRE v. THE Lapy BROwNE, where in treſpaſs on 
(EL) (M). the caſe the turning of a water-cack put into a main pipe, which 
carried the water to the houſe of another, and which water-cock 
was put into the pipe by a predeceſſor of the defendant, was adjudged 2 
new diverſion. 98 
7. Note for a rule, that in all treſpaſſes there mu? be a volun- 
tary act, and alſo a damage, otherwiſe treſpaſs does not lie. Per | 
6 Doderidge J. Lat. 13. in caſe of Millen v. . | Aden 
436. 8. Caufing a ſuperfluity of water by pulling down t endant's 
2 own — 4 or A the land or er of the plaintiff, 
is a plain treſpaſs. Ld. Raym. Rep. 272. 274. Mich. 9 W. 3. , 
Courrney v. Collet. | 4 
9. If a deg breaks a neighbour's cle, the owner will not be b 
ſubject to an action for it ; per Holt Ch. J. Ld. Raym. Rep. 608, =} 
Mich. 12 W. 3. in the caſe of Maſon v. Keeling. 


1 Med. 15s. 10. Difturbing H. in the uſe of his franchiſe, is a treſpaſs. 
1p” re 2 Salk. 4.1m 8 Trin. 6 Ann. L.A. 2 caſe of the Queen y. = 
J. in deli- Soley, cites 29 E. 3. 18. f b 
vering the x bers 
opinion of the Court, cites 29 E. 3. 74. | | | | * 
(X. 2) Where Treſpaſs lies, though for an Act in : 
itſelf lawful. Want of Care, c. to avoid it. $ 

1. TRESPASS quare vi & armis clauſum ſuum | fregit, &c. & 
herbam ſuam] pedibus ambulando conſumpſit in 6 acre, [t 

the defendant as to all, except the G acres, pleaded not guilty, and ti 
'*,. the 6 acres actis non; for he ſaid he had an acre in which a hedgt 43 

thorns is adjoining to the ſaid acre, and at the time of tht | 

treſpaſs he cut his thorns, and they ipſo nutu fell into the acre of tht 

plaintiff, and the defendant came freſhly into the acre, and took them, 
which is the /zme treſpaſs, &c. and the plaintiff demurred. And | 
by the beſt opinion, and almoſt all, it is no plea; and per Choke ]. the 
fo i 


it is no plea that ipſo nutu they fell upon the land of the * 
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Treſpats, 


tiff; for he eught to ſay that Fe could nit db otherwiſe, or that he did 
all that he could to ſave them out. Br. 'Treſpaſs, pl. 310. cites 


2. But where the wind blows my tree upon the land of my neigh- 
bour, I may take it, and this is no treſpaſs; for this is the act of 
the wind, and not of me; per Choke Juſt, Br. Treſpaſs, pl. 310. 
cites 6 E. 4. 7. 


(X. 3) Treſpaſs or Treſpaſſor. What, or who. By 
| Conſent, Agreement, or Suffcrance, &c. 


1. IF a man ſays that he will diſſeiſe J. N. to my uſe, and I ſay that 
Ian content, he is ſole difleiſor, and this is no command 
but ſufferance. Br. Diſſeiſin, pl. 15. cites 21 H. 7. 35. 

2. If a man ſays to me that he will beat. J. S. and I ſay do as you 
will, this is no tort in me. Br. Diſſeiſin, pl. 15. cites 21 H. 7. 35. 
3. A. requeſts B. to take gods of C. if B. takes them A. is a 
treſpaſſor. See 1 Salk, 409. pl. 9. Hill. 9 W. 3. B. R. in caſe 
of Britton v. Cole. | | 


(X. 4) What ſhall be ſaid Treſpaſs, and what Felony. 
I, A Man tool the feme of another by rape, with the goods of the 


| baron, and it was adjudged felony, and well, as ſeems to 
me; for- though the taking of the feme be not felony, they re- 
main therefore in the cuſtody of the feme as the goods of her 
baron, and when he took the feme and the goods, this is felony 
in him. Br, Corone, pl. 77. cites 13 Aff. 6. 

2. And the like was adjudged before of a vicar who took feme 
and goods, and was delivered to the ordinary by his clergy. 
But this ſeems to be where the feme is taken agaigſt her will ; 
but guere if the feme takes the goods, and go with another man 
with his good will, Ibid. and ſo is 13 E. 4. g. where the feme 
took and delivered them to V. N. | 


(T) Treſpaſs. Againſt whom it lies. Gift of the 
Action. [Treſpaſs or Detinue. | 


Lt. TIE that comes to the goods by delivery of the plaintiff, can- 
H not be charged in treſpaſs; but he ought to have detinue. 


43 E. 3. 30.9 
Treſpaſs, and not Detinue. 


[2. If A. poſſeſſed of goods, ſells them to B. and after P. leaves 
them in the poſſeſſron of A. and after A. delivers them 10 C. to carry 
fo another place, who carries them there accordingly. B. ſhall not 

RS have 


467 


8. E. cited 
Arg. at. 13. 
in cate of 
Milien v. 


Hawc Yo 


See ((Q) 
p. 5. 


[468] 


See (Y. 2), 


( 
pl [10.] 19» 


in the notes. 


Fitzh. tit. 
Treſpaſs, pl. 
x87. cites 
8. Ce 
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hare trefpaſs'agnin C. upon this, but detinue ; becauſe he came 
to the goods under the delivery of the plaintiff himſelf. 16 H. 7. 2. 
| b. 3. Per Curigm.] | | | | 
It iva good |3. So if A. buy goods of me, and after leaves them in my poſſeſſion 
. A. ſhall not have treſpaſs againſt me for the detaining after, but 
irvered the detinue; becauſe he comes to the goods, by lawful means, by 
= es As deliverance of the plaintiff himſelf. 16 H. 7. 2. b. Per Curiam.] 
ings — of the writ, if it be in one and the ſame county ; for this proves, that he ought to have action 
detinue. Br. Tieſpaſs, pt. 33. cites 34 He b. 5. EA | 


Ca. He who comes to the thing by the lau, cannot be charged 
in treſpaſs.) 5 
[5. 4s if a man comes to goods by delivery of the ſheriff upon 
_ Feplevin ſued, treſpaſs does not he againſt him. 44 E. 3. 20. b.] 
Br. Treſpaſs, [. If goods are caft into the ſea by tempeſt, and a flranger takes 
Pe $4- <-> them, and delivers to the ſervant of the owner, for the profit of the 
owner, no treſpaſs lies againſt him. 46 E. 3. 15.] 

Ow. 120. (7. If a conſtable takes my goods lawfully into his poſſeſſion, to the 
Gs uſe of the owner, upon waiver of them by a felon, though he after- 
chat the con- Wards refuſe to deliver them to me upon demand, yet no treſpaſs 
Kable took a ® lies againſt him, but detinue. Trin. 4 Ja. B. R. between WaL- 

felon who RAVE AND SKEGNES. ] | Ib. 


B. of z0l. and found the 20l. about the felon, but becauſe the place where he took the felon was of ns 
RKrength, he was carrying it to another town, but was robbed by the way; and whether he ſhould be 
charged in treſpaſs was the doubt. Williams J. held, that he ought to keep the money ſafely, and be- 
cauſe he did not, he is liable to this aftiun. Popham ſaid, he might have pleaded not guilty ; for he 


ſaid, that if a town has the poſſeſſion of my goods a detinue lies, and not a treſpaſs : but if a ſtranger 


takes them out of their poſſeſſion, there a trelpaſs lies; and therefore he conceived, in this caſe, that 
the plaintiff ſhould have brought a trover and converſion, and not a treſpaſs, quod all juſticiarii conceſſe- 
runt; and therefore the caſe was deferred till next term, to be argued upon the general iſſue. 


*[ 469] . 
—— (8. If „e at will does voluntary waſte, as in abatement of 
T Fel. 555- houſes, or cutting of trees, a general action of treſpaſs lies, for 
Cro. E. 577. | chis determines the will, Litt. 15. Co. 5. COUNTESS OF SALOP, 


pl. 10. 8. P. 13. b. 22 E. 4. 5 b.] 

agreed by . | 

Fopham and Fenner in the caſe of the Counteſs of Salop v Crompton, S. C. —Cro. E. 784. pl. 22. 
8. C. and S. P. For the privity of the leale is determined by the doing ſuch act. 


$.P. — 2 (9. If I ail to B. my beaſts to keep, or for ſpecial purpoſe, as to 
> + racks compoſt or plow his land, and after B. kills them, action of treſ- 
Fenner. Cro. paſs lies; for though he comes to them by my delivery, yet if he 
— deſtroys the thing, the privity is determined, and general treſpaſs 
2 5.6. per lies. Litt. 15. Co. 5. CouxTrss os SaLor, 13. b. 22 E. 4. F. b.] 
Car. cites Litt. fol, 15+ and 14 H. 4. 17. a. and 23. b. —Litt. . 71. S. P. —— Co. Litt. 57. 
8. P. and ſays, that I may have Adlon uf tixfpatls on the calc for this converſion, either the one or the 


other at my electi am. 
If a man bas wy brafts ts drato in the piouzb, and kill: them, I ſhall have treſpaſs ; per Mayle, Br. 


Treſpaſs, pl. 295. cites 2 E. 4. 4. 
"Contra if they are bailed to lim, and he Kiils them ; per Meyle. Br. Treſpaſa, pl. 29 5. cites 2 E. 4. 4» 
10. In treſpaſs it is 2 good plea, that T. S. was ſciſqd of the 
houſe, and made him executor, by which he entered, and took” the chejt 
in the declaration. Per Thorp: the „i poſſeſſion of the goods and 
cheſt is in the executor, though evidences are in the cheſt ; for they 
cannot 


* 


a 


— -, 


22. 


Brief, pl. 579. cites 40 E. 3. 20. 


cannot know what is in it till it be opened, and if charters are in 
the cheſt, the heir may have thereof an action of detinue, but 


not treſpaſs; quod Cur. conceſſit. Br. Treſpaſs, pl. 396. cites 


43 E. 3. 24: | 

: 11. If a man diſtraint, and after the tenant offers the rent, and Br. Detinue 
the lord refuſes it, the tenant ſhall have detinue of the diftreſs, wats” 5 
but not treſpaſs z but if the lord kills the beaſts, or labours them, : 
treſpaſs hes. Br. "Treſpaſs, pl. 29. cites 33 H. 6. 26. 27. 
112. If a man takes my goods as a treſpaſſer, I may have replevin, 
though the treſpaſſor has property by tort; for this is of the 
property which I had at the time of the caption. But I cannot 

aye detinue; for this is of property which is in me at the 
* of the action taken; per Brian. Br. Replevin, pl. 36. cites 

7. | 

13. Where the heriff levies the condemnation, and does not return 
the writ, action of treſpaſs lies; per Kingſmill J. Br. Faux 
Imprifonment, pl. 12. cites 21 H. 7. 22. 

14. Detinue does not lie of hawks, hounds, apes, or monkeys, or Br. Pro- 
ſuch like, which are things of pleaſure, and are made tame, and Pn 
were fere nature; and yet treſpaſs lies of them well, and the F 
plaintiff ſhall recover damages of the taking ; per Brudnell, & 
non negatur. Br. Detinue de Biens, pl. 44. cites 12 H. 8. 5. 


[ 470] 
See (L) pl. 
4.-- AQions, 


(Y. 2) Treſpaſs, and not Caſe. 
(M.c)(N.c) 


[1.]{10. JF toll be taken by a miller of one 2vho ought to be toll. 3 
1 free, general treſpaſs lies, not action upon the caſe; gur le Caſe, 


for it is as illegal as if he had taken the moiety. * 41 E. 3. 24. pl. 14. cites 
b. + 44 E. Js 20.] — 8. C.— 


| Firzh. tit. 
Action ſur le Caſe, pl. 31. cites S. C. 


Br. Treſpaſs, pl. 41. cites 8. C. 
+ Br. Action ſur le Caſe, pl. 19. cites S8. C. Br. Treſpaſs, pl. 47. cites S. C. —Fitzh. tit. 


| [2.)[11. If a man takes a ſervant out of my ſervice, and retains * Br. Ac- 
kin, treſpaſs lies againſt him, 4 11 H. 4. 23. b. 24. Tr. 15 Ja, CA 5 
between WHETELY AND STONE, agreed per Curiam in writ of „ oo 1 


error at Serjeant's'inn. 39 E. 3. 38. Adjudged. 43 Al. g.] 3 
urers, pl. 


27. cites 11 H. PE 21, 22. S. P. Treſpaſs vi & armis lay at common law. ——Br, Treſpaſs, pl. 92. 


cices 11 H. 4. 23. S. P. 


[3.] [12. But if he does not tale him out of my ſervice, but pro- Br. Labour- 


. a 1; ns him, treſpaſs does not ers, pt. 21. 
cures him 70 89 out of my ſervice, and retains bim, t P cites 11 H. 


he againſt wh but caſe; for he does not do it contra pacem. 4. % 22. 


| | that treſpaſs 
vi & armis did not lie in this cafe at common law, but that action on the caſe did. 


11 H. 4. 23. b. 


[4] [13. If a ſervant departs aut of my ſervice, no treſpals lies — 
againſt im, 11 H. 4. 23. b.] 5 | againſt the 
retainer at common law, and for that reaſon the ſtatute of laba arers was made. Br, Labourers, pl. 21. 


Sites 11 H. 4 21 22. 
1 M m 3 [5+] £14 
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Hob, 180. [5.] C74. If a ſerjeant of London, or bali in a counter, tale 
pl 215. 8. S. 4 man upon a capias in proceſs at my ſuit, and F. S. reſcues him out 
of his poſeJion, I may have a general writ of treſpaſs againſt him, 
cauſe the * wn is my ſervant to this purpoſe, as well ag 
ſervant to the king; and therefore the taking out of the po- 
ſeſſion of the ſerjeant, who is my ſervant, is a taking out of my 
feſhon. Tr. 15 Ja. between WHETELY AND STONE adjudged 
in a writ of error at Serjeant's-inn. See the ſame caſe Hobart's 
Reports, 242. and at Serjeant's-inn there were cited theſe prece- 
dents. Mich. 34, 35 El. B, R. Rot. 169. AsHTELL AND RuDcs 
| adjudged in point. Mich. 42, 43 El. Rot. 468. B. R. ParrI x ER 
you. E. AND MarkioT. Mich. 37, 38 El. Rot. 192. between + FENNER 
2 Hit. 38 AND PLASKET, both adjudged in point.] 
Eliz. B. R. S. C. but not S. P.——— Mo. 422. pl. 584. S. C. but not S. P. 


Hob. 180, O6. 115. But in the cafe aforeſaid, I may have action on the 
4 in caſe at my election. Tr. 15 Ja. between SPEERE AND STONE ad- 
Wzzar- Judged, and the judgment affirmed in writ of error at Serjeant's- 


+ =: Au inn, at the ſame time that the general action was affirmed,] 
ONE, | | 
eitcs S. C. that though the reſcous were laid vi & armis, yet it would bear either treſpaſs vi & armis, 
or treſpaſs upon the cafe ; but the plaintiff muſt beware that he follow his original, if it be by writ ; for 
that be vi & armis, or upon the caſe, the judgment muſt be ſuitable. And fo it muſt be in a bill 
in B. R. but if the bill be 5 neither vi & armis, nor upon che caſe ſpecial, he may 
uſe it to either. | | 


*[471] 
O. J. 0. [7.][16, If a man beats the feme of F. S. by which he loſes the 


ph. 1. 8. C. conſoriſbip of his feme, J. S. alone, without naming his wife, _ 


adjudged ; g R . 

N have a general action of treſpaſs againſt him for the battery of the 
Sp * feme per quod conſortium om by 2 months, though this aCtion be 
reſpect . ounded upon the loſs of the conſortſhip. Mich. 16 Ja. B. R. 
the harm tween Guy AND Lryxskx adjudged by admittance, that the ge- 
cone da the neral action of treſpaſs lies.] 

ſeme, but 2 

it is brought for the particular loſs of the huſband's, for that he loſt the company of his wife, which is 
only a damage and a laſs to himſelf, for which he ſhall have this action, as the maſter ſhall have for the 
loſs of his ſervant's ſervice. . 


S.C. ches [S. ] C17. So the baron alone may have a general action of treſ- 


De. J eg, paſs for menacing and battery of the feme per quod negotia ſua in- 
r 8 J Per q gorta . ſiua 
287 fedla remanebant. Tr. 27 El. B. R. Rot. 227. between CHoLuLEY 
v. E AND CuNEr adjudged.) "HOLA 
adjudze 
28 Eliz. in B. R. And another precedent was cited to be ia the Exchequer in DoyLiz's caſe, that ſuch 
an action was adjudged good, | 


Cro. E. 374. [9.] (18. If the Heri upon a writ of extent takes a furnace faxed 
515 DAY 4 the land, and ſellt it to J. S. and he takes is, no action of treſpaſs 
ena lies againſt J. S. though it be admitted that the ſheriff could not 
fazs it was Jawfully fell that which was fixed to the land; for J. S. comes ta 


— boy it without any tort done by himſelf. Hill. 37 El. B. between 
not gaint DAY v. AUSTIN AND Bisgich, per Curiam, ] | 

the defend» | 
ant, vecauſe he has it by the delivery of another, and not by his own taking; but that this matter was 
not much inſiſted upon, becauſe he was preſent, and took it, and ſo he w an immediate treſpaſſor; and 
cites 42 E. 3. 6. 2c H. 7. 13. ani 21 H. 6. 26, Ow, 70. 8. C. ſays, that che Court held it 4 


od diſcharge. ——C jo, E. 398. pl. 3. S. C. but not S. ,. | | 
fl 2x | 49 | 10, Where 


- Caen 471 


10. Where a man lend beaſts to another to compeſter his land, 


and a ftranger takes them, treſpaſs lies vi & armis; but contra if 


the owwner takes them within the term; for there lies only action 
upon the caſe; for if treſpaſs vi & armis ſhould lie, he ſhould re- 
cover the value againſt the proper owner; per Hank, quod Hill 
& Culpepper conceſſerunt. Br. Treſpaſs, pl. 92. cites 11 Hf. 4. 23. 

11. In debt againſt 2, as executors, where the one ts not executor, Br. Action 
and he appears and confeſſes, and the other makes defence, and the ” bo _ 
plaintiff recovers, the other ſhall have deſceit, but not treſpaſs ; 8. C. 
for he is party to the judgment, per Littleton. Br. Treſpaſs, 
pl. 180. cites 9 E. 4. 13. 

12. If a man lends his horſe to ride to York, and he rides further, 
treſpaſs general does not lie, for this is the authority of the party, 
but treſpaſs upon the cafe; but where he miſuſes the authority of 


the Jaw, he ſhall have treſpaſs general; as if a man diſtrains, and 


kills the diſtreſs, &c. Br. Treſpaſs, pl. 327. cites 12 E. 4. 8. 
Brian. | | | 
13. In treſpaſs the defendant juſtified entering into the hanſe by li- Centra of N. 


cence of the plaintiff and the plaintiff ſaid, that he broke his door 2 5 


and windows, of which he has brought his action, and no plea; for aner after, 


of licence in falt, as here, he ſhall not have general aftion of treſpaſs, as entering 

: : tavern 
but upon the caſe. Br. Treſpaſs, pl. 359. cites 21 E. 4. 75, 76. 3 
and taking the bowl, or entering to ſee waſte, or to diſtrain, and after breaking the walls, or killing 
the diſtreſs, there lies general writ of treſpaſs. Contrary above of licence in fact. Ibid, 


14. If a man diftrains beaſts, and impounds them, and another 
takes them, he who diſtrains ſhall not have general action of treſ- 
paſs; for he has no property. Contrary of goods bailed ; quære 
of eſtray. Br. Property, pl. 52. cites 20 H. 7. 1. 

15. A. leſſte for years of a houſe, demiſed it for 6 months, and [4720 
afterwards permitted him to occupy the houſe for 2 months longer, Jo. 224+ pl. 
during which time he pulled down the tvindows, &c. A. brought 2 = by 
caſe againſt him; it was objected that the action did not lie, be- WSH axp 
cauſe it was the plaintiff's folly to let him continue tenant at ſuf. Tz=rvs1z, 
ferance ; and if any action did lie, it was treſpaſs. The Court 5 2 
conceived that either cafe or treſpaſs lay, but that caſe was the chat the ac 
moſt proper action to recover ſo much as he was damnified, be- tion lay. 


cauſe he himſelf is ſubjeQ to an action of waſte; and judgment 


for the plaintiff, Cro. C. 187. pl. 7. Paſch. 6 Car. B. R. Weſt v. 
Treude. | 0 ; | 
16. It was holden, that where an action is brought by the maſter 
for beating his ſervant, by which he loft his ſervice, that this is treſ- 
paſs vi & armis, and not upon the caſe; but in this caſe the maſ- 
ter ſhall not have damages for the beating, but for the loſs of ſer- 
vice only, Clayt. 17. pl. 27. Aug. 1633. Swallow v. Stephens. 

17. In an action for fopping a rivulet, and drowning a cloſe, and 
thereby ſpoiling the trees, 1t was held, that caſe lies for him in re- 
verſion, and treſpaſs for the tenant in poſſeſſion; but during the 
term the reverſioner cannot have treſpaſs, that being founded only 
upon the poſſeſſion. 3 Lev. 209. Hill. 36 and 37 Car. 2. C. B. 
Biddlesford v. Onſlow. 5. s 9 

| | Mmg 18, Treſ⸗ 
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472 Treſpaſs. 
18. Treſpaſs quare vi & armis, for a nuſance in /aying dung, 
and caufing flinking water in his yard to run to the walls of the plain. 
tiff *s houſe, and by piercing them run into his cellar. After a verdict 
it was moved, that treſpaſs vi & armis does not lie againft the de- 
fendant for this, becauſe a man cannot be a treſpaſſor with force 
and arms in his own ground; but that he ought to have brought 
an aQion on the caſe. The Court ſeemed to be of opinion againſt 
the plaintiff; but afterwards they gave judgment for him, after 
reat wavering in opinion, pro & con, Hard. 60. Trin. 1656, 
in the Exchequer. Preſton v. Mercer. 8 


The Court 19. In caſe the plaintiff declared, that he 2vas paſeſſed of a cloſe, 


— and the defendant dug pits in it, &c. per quad. &c. And afte? 
a; Verdict for the plaintiff it was adjudged, that the action will not 
or the lie; becauſe the cauſe of action was properly treſpaſs, for which 
. the party might have an action of treſpaſs, but could not turn it 
which was into an action upon the cafe. Arg. Ld. Raym, Rep. 188 Eaſt. 
properly 9 Will. 3. in cafe of SyaycorT v. MucrorD, cites Hill. 4 and 
_—_— * $5 W. and M. in C. B. Thornton v. Auſten. 
upon the caſe, only with deſign to evade the ſtatute of 22 and 23 Car. 2. and to get full cal, th:agh the 
were under 401. Ld. Raym. Rep, 138, in caſe of Shapcoit v. Mugford. 


[Y. 3] {In what Caſes, and at what Time, Treſpaſs 
lies, where the Matter is Felony. | 


Ow. 70. . J E19. IF a ranger takes my horſe, or other goods, and fells it 
. 5 I to J. S. and J. S. takes it accordingly, no aclion of 
th: welpaſs treſpaſs lies againſt him. Hill. 37 El. B. in the faid caſe of Dar, 


Pes Curiam.} 
ag3int the 


vendee, but a detinue. 
— [2.][20. No treſpaſs lies, becauſe it appears to the Court to be 

Fol. 557, felony ; for this appertains to the king only to puniſh, Tr. 4 Ja. 
FG. K. HocGit's cas. ] 
#f 493] 31 Tz7. As action of treſpaſs does not lie for the baron for 
S. C. cited battery of the feme, by which the feme languiſhed by fix weeks, and 
5 Ch. then died of the ſtrole; for this is felony. Tr. 4 Ja. B. R. Huc+ 
fa car GIN'S CASE, adjudged. ] | 

awkes v. Coveneigh. | ; | | 
Noy, 82. [A.] C22. [SS] If A. robs B. of 30001. of money in tags, for 
« brad "454 evhich he is after indicted and — Mr and after B. — we 
the plea in . againſt A, for taking of the money, and he pleads this matter in 
bar 2 bar, it ſeems that the action does not lie; becauſe, when it ap- 
+ non pears that the act was felony, the party ought to ſue him by way 
ew, that of appeal, if he will have his goods again; or proſecute him by 
die plaintiff indictment, and then he ſhall have bis goods again by the fatute 9 
dec for 21 H. g. for otherwiſe no one will proſecute felony for the public 
the convig- good, to puniſh ſuch offenders, but only to have treſpaſs for his 
Bon? de- private intereſt, Contra, Mich. 2 Car. B. R. between MARKHAM 
wite be hall AN Consk, by Doderidge and Whitlock ; but Jones e contra, 
not h becauſe he cannot aver againſt the uerdict. But it ſeems he may 

5 B avcr 


- 
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aver againſt it, he being a ſtranger to it. Intratur, P. 1 Car, reſtitution, 
Rot. 112. The bar was adjudged ill upon the pleading, not upon * 


# gation of 
the matter in law.] procurement 
is not ſuffi- 
cient; and for that reaſon judgment was given for the plaintiff Jo. 147. pl. 6. S. C. agreeable 
to Roll, together with the reatons of Jones; and in the concluſion ſays, quære bene ; for it is a point 


of great conſequence as well of the one part as of the other, Lat. 144+ S. C. and the defend int 


in his bar having averred, that it is the ſame offence, it was ſaid by Doderidge to be ill; becauſe by the 


indictment it was found burglary, and here it is only treſpaſs, which cannot be the ſame offence ; but 


he might have averred, that it was for the ſame caption. 


v. Coveneigh. 


And Jones and Whitlock agreed to thia, 


though they differed as to other matters. ——S. C. cited per Roll, Ch. J. Sty. 347+ in gale of Dawkes 


. J L23. Ss in treſpaſs of goods taken, if it appears upon evi- 
dence that it was felony, it ſeems the action does not he for the 
cauſe aforeſaid, and yet he cannot plead it, Contra in the ſaid 
caſe of MaRKHAM. Agreed per Curiam.] 

(6.] [24- If A. enters into the houſe of B. and there robs him ſelo- 
nicuſly, and after B. indicts A. for this felony, and upon not guilty 
pleaded he is found guilty, and has his clergy, and is burnt in his 
hand, and ſo delivered ; in this caſe B. may bring an action of zre/- 
paſs againſt A, for entry of his houſe, and taking 3ool. of his mo- 
ney; for here is not any inconvenience by it, for he has proſe- 
cuted him according to the law as a felon, at the ſuit of the * com- 
monwealth, and it was a treſpaſs alſo to the party; and therefore 
there is good reaſon, that he ſhall have recompence for the wrong 
done to him alſo, inaſmuch as he has done his duty in the proſe- 
cution, agcording to the law, for the felony at the ſuit of the 
king. M. 1652, between DawKEs AND CAVENNAUGH. Ad- 


judged per Curiam upon a ſpecial verdict in London, Intratur, 
Hill, 1650. Rot. 653.] | 


Sty. 345. 
$. ©. Air 
corgiagly g 
but Rall 
Ch. J. fail, 
that the ac 


tion would 


not lie be- 
fore convic- 
tion, for the 
danger that 
the felon 
might nat 
be tried; 
and fince the 
party robtet 
could not 
have his re- 


medy before, 


he ſhall not loſe it now; for now there is no danger of compounding for the wrong; and the reti of the 


uſtices agreed with Roll, and fo judgment was given for the plaintiff, See (A. a] pl. 3. 
Orig. is (blen publique). | 


(Y. 4) Treſpaſs, or Trover. 


| T HE defendant'; bailif ſciſed the plaintiff's beaſt for an Beriat, 
where none wwas due. The defendant agreed to the ſeiſure, and 


converted the beni: whereupon the plaintiff brought trover. It 


was inſiſted, that the property was gone by the taking, ſo as the 
plaintiff cannot diſpoſe of the beaſts, and therefore the proper 
action is treſpaſs. And of this opinion was Daniel; but others 
e contra, and that he had election to bring either of the actions at 
his pleaſure. And ſo it was adjudged for the plaintiff. Cro. J. 50. 
Pt 21. Mich. 2 Jac, C. B. Biſhop v. Lady Montague. 


2. In treſpaſs, &c. the plaintiff declared, that be was robbed of 


201. and that he purſued the robber to ſuch a town, and there ſhewed 
him lo the defendant, who was conſtable, and he apprehended him, and 


finding the 20l. about him took the ſame, and detained it in his poſſef- 
fon, The defendant confeſſed the, taking the 201. as above, but 


that it being a place of pg ſtrength, he wag carrying it to the 
| next 


- 


See (Z) pi. 
the note. * 


Cro. E. 824. 
pl. 2 f. Paſch. 
43 Elis. 
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474 _ © Treſpaſs. 
| next town, and was robbed of the money. Popham thought the 
plaintiff ſhould have brought trover, and not treſpaſs, to which 


the other juſtices agreed. Owen. 120. Mich. 3 Jac. B. R. Wal. 


grave v. Skinner, 


(Z) Treſpaſs. Of what Thing. 


Li. THE eil ger may have treſpaſs vi & armis againſt the obli. 
gee, for taking of the obligation. 20 H. 6. 24. b.] 
2. If he who has charters breaks the ſeals, treſpaſs lies. Br. 
"Treſpaſs, pl. 29. cites 33 H. 6. 26, 27. 

® Treſpaſs 3- Treſpaſs lies of a couple of * hounds, and of partridges, and 
— —4 pheaſants taken; but he Hall not ſay ad valentiam. Br. Treſpaſs, 

the defend. pl. 31 5. cites 8 E. 4. 5. . 8 | 
demur- 
red in 4 and the plaintif recovered 6s. 8d. for coſts and damages, notwithſtanding that the hound 
be 2 beaft of pleaſure, and fere nature, and of which a man does not pay tithes, and appeal of felony does 
not lie thereof, nor action of detinue: but if a man takes it and kills it, treſpaſs lies; for when it is 
made tame the maſter has thereof a property, and it may be pleaſure or profit to the owner, as to guard 

his bouſe, or to Kill deer or vermin, &c. quod nota, Br. Treſpaſs, pl. 407. cites 12 H. 8. 3. 


4. Treſpaſs by the Lady Wiche againſt the parſon of D. who 
taal a coat armor, certain pendants with the arms of Sir Hugh Wiche 
her baron, and a ſword in a chapel where he was buried; the parſon 
ſaid that he took them as oblations. Yelverton ſaid, I have a ſeat in 
the chancel, and have a carpet, book, and cuſhion, and the par- 
ſon ſhall not have thoſe choſes in action. Per Pigot, the parſon 
cannot take a grave-ſtone. Quære, for by the reporter oblations 
ſhall be taken according to the intent of the donor. Br, Treſpaſs, 
pl. 181. cites 9 E. 4. 14. | 


Por the k- F. Treſpaſs lies of a hawk, popinjay, thruſh, ape, & c. which are 


* = made tame. Br. Treſpaſs, pl, 507. cites 12 H. 8. 3. 


«laimed) a man ſhall not have treſpaſs, but trover and converſion. And the count ought to be that he is 
reclaimed ; and is not ſufticient to ſay he was poſſeſſed of him as of his proper goods. F. N. B. 86. (L) in 
de new notes there (f). | - | 


6. If a man draws wine out of the veſſels and puts water in the 
to fill them up again, he ſhall have an action of treſpaſs. 

F. N. B. 88. (F). | | 
7. In treſpaſs for taking a greyhound with a collar, the defendant 
pleads that the dog was courſing an hare in his land, and therefore he 
took and led him awway. W hereupon the plaintiff demurred ; and 
adjudged for the plaintiff, becauſe the plea is friyolous. Whereby 
it ſeems treſpals lies, Cro. J. 463. pl. 10. Hill. 15 Jac. in B. R. 

Athil v. Corbet. | | 

f 495 ] 4 8. Treſpaſs will lie againſt a man for frightning another out of 


s money, As where ſeveral perſons threatened to ſend A. to 
Newgate by colour of a warrant, and to indict him of perjury 
unleſs he would give them money and a note, which he did 
through their threats. And every extortion is an actual treſpaſs. 
Per Holt Ch. J. 11 Mod, 137. Mich, 6 Annæ H. R. the Queen v. 


Treſpaſs. 


(A. a) Treſpaſs. At what Time it lies. 


T.. FF a man marries my niece I ſhall not have treſpaſs ſuppoſing 
I the treſpaſs at the day after the marriage, for then ſhe was 
free by marriage before. 46 E. 3. 6.] 
(2. If a man takes my goods, and after I grant them ta another, 
yet I may have treſpaſs for the taking. 42 E. 3. 2.] 


opinion in 11 f. 4. 23. 


3. It was agreed, that if a man be indifted, arraigned and acguit- see (V. 3 
ted of robbery of J. 8. he ſhall not have thereof treſpaſs; for the e!- [5] 24+ 


treſpaſs is extin& in the felony, and omne majus trahit ad ſe 
minus; quære inde, Br. Treſpaſs, pl. 415. cites 31 H. 6. 15. 

4. If an a# be made felony by ſtatute, as hunting or the like, and 
after a man offends in it and then the act is repealed by ſtatute, there 
the hunting is diſpuniſhable; for there the law by which it ſhall 
be tried is repealed. But where zreſpaſs is done upon a termor, and 
after the term expires, the treſpaſs is puniſhable ; for there the 
intereſt expires, but not the law. And ſo ſee a diverſity where 
the intereſt expires, and the lau remains, and where the law is re- 

and does not remain. Br. Corone, pl. 202. cites 2 M. 1, 

5. If 1 limit uſes and revoke them and limit new uſes, the uſes 
ſettle without entry or claim; yet not ſo as to bring action of treſ- 
paſs. Per Bridgman Ch. J. Cart. 78. Trin. 18 Car. 2. C. B. in cafe 
of Thomaſin v. Mackworth. 


(A. a. 2) At what Time. Before Poſſeſion had by the 
Plaintiff of the Thing taken. 


1. JF a man have waif and flray within his manor by preſcri 


tion, and another man takes the waif or ſtray out of the 


manor, &c. he who has the manor ſhall have an action of treſ- 
paſs for them, &c. and that without any ſeiſure of them before. 


F. N. B. 91. (B). 


2. If a man have a «vreck by preſcription, or by the king's grant, 
&c. if goods be wrecked upon his lands, another takes them away, 


he who has the wreck ſhall have an action of treſpaſs quare vi & 


l for this taking without ſeiſure thercof before. F. N. B. 
1. (D). 

f y If an abbot or other man has a hundred, and has all felons 
gods within the hundred, if any felon within the hundred be at- 
tainted, and. the ſheriff takes * goods of the felon within the 
hundred, he who has the hundred and ſuch liberty ſhall have an 
action of treſpaſs againſt the ſheriff for the goods which the ſhe- 
Tiff took, and the fame ſhall be quare vi & armis, &c. F. N. B. 


91. (F), 


Fitgh. tit. 
Labourers, 
pl. 24 cites 
S. CG. 


If one takes 

my goods, 
and after- 
wards I have my goods again, yet I may have a general action of treſpaſs, and upon the evidence the 
damages ſhall be mitig:zted. 13 Rep. 69. per Cur. in caſe of HEYp0N v. SMITH, cites it azthe bettet 
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Ta . (B. a) Treſpaſs. In what Caſes it may be Hd. 
Juſtification for the Public Good. 


N N treſpaſs for entering his land pedibus ambulando for 
* 22 hunting and digging the land, the defendant cannot juſtify 
—BÞrowal, this, and the digging of the land by reaſon of the hunting a 2 
324- S. C. and to draw him out of his hold, though he fills up the hole again 
| with earth afterwards, though it be for the public good, Tr, 
| 11 Ja. B. R. between Gevces AND MINN.] 

bee tit. [2- In a treſpaſs quare clauſum fregit & herbam, &c. The de- 
. fendant cannot juſtify this treſpaſs for cauſe of hunting the fox. 

Mich. 37 B. between NicyoLas and BaDGER by Fenner.] 

3- Treſpaſs for digging his land, the defendant ſaid that it is 4 
acres adjoining to the ſea, in which all the men of Kent have uſed time 
out of mind when they fiſh in the ſea, to dig in the land adjoining, to 
pitch flakes to hang their nets to dry. Nele ſaid he ought to ſhew 
what men. Per Choke and Littleton, this is no cuſtom; for it 
is contrary to common right and reaſon. But per Danby, fiſhers 
may juſtify the going upon the land to fiſh; for this is for the 
common weal, and for the ſuſtenance of ſeveral, &c. and it is 
the common law, quod fuit conceſſum; but per Fairfax the dig- 
ging 15 the deſirufion of the inheritance, therefore it is no cuſtom, 
-&c. Br. Cuſtoms, pl. 46. cites 8 E. 4. 18, 19. 


For te 4. Treſpaſs of cutting of graſs, the defendant ſaid that there 
Du is ſuch a cuſtom in the county of Kent, that when any enemies come 


man may #9 the ſea it is lawful for all the men of Kent to come upon the land ad- 
Jutify tref- feining to thoſe ſame coaſts, in defence and ſafe guard of the country, 
| _ 5 and there to make their trenches and bulwarks for the defence 7 the ſume 
of F-N. to country, and ſaid that at the time of the ſame treſpaſs enemies 
e came, Kc. by which they dug to make trenches and bulwarks, 
Mr Kingm, Kc. Per Jenney this is at common law to do ſo in defence of the 
uftice. Br. realm; but Cateſby contra inde, &c. quære. Br. Cuſtoms, pl. 45. 
Lg eie eites 8 E. 3. 23. 
21 H. 7. 27. 


5. Every man may arreft a nightaualter; for this is for the com- 
monwealth; per Huſſey and Fairfax. Br. Treſpaſs, pl. 416. cites 
5 H. 7. 5. -—And ſo it was agreed, 4 H. 7. 18. 

6. In treſpaſs for taking his horſe ; the defendant juſtified by vir- 
fue of a commiſſion directed to the conſtables by the poi-maſter ge- 
neral, and that the conſtables made a warrant to him; and held 
good. Noy, 114. Garrons v. Banbury. | 
J. In treſpaſs for flinging down materials erected towards the build- 
ing of a houſe ; the defendants pleaded that the erection was for 
building a houſe pan the king's highway, and that they threw down 
the materials. And Holt Ch. J. ſeemed to agree that the throw- 
ing down the nuance was juſtifiable, Comb. 417. Hill. 9 W. 3 
B. R. Lovey v. Arnold, 8 28 
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(C. a) Treſpaſs. Impriſonment juſtifiable. By Officers 


upon Warrants. 


[1. JF the ſheriff arreſts a man upon proceſs, and lets him to bail, 

and after returns a cepi corpus, and after a habeas corpus comes 
to the ſheriff fo remove the body, the ſheriff cannot juſtify the re- 
taking of him upon this writ, after he had let him to bail before, 
but he ought to aid himſelf upon the bail. Mich, 10 Car. B. R. 
between Lay Ax STRUT per Curiam in action of falſe impriſon- 


ment upon ſuch re-taking. ] 
. (2. In a falſe impriſonment againſt a z7//off of B. R. for impriſon- 


he fox, | 

2 ing him for 3 months, if the defendant juſtiſies for 6 hours be- 
it ir 4 cauſe he was a ſervant to Sir John Lenthall, the marſhal of B. R. 

d time and appointed by him to attend and execute the commands of the 
ng, 1 chief juſtice of B. R. for the time being, and that there is a cuſtom 


' ſhew 2 tempore, &c. that ſuch ſervant ſo appointed by the marſhal for 
; the time being, had uſed to execute the commands of the chief 
fiſhers juſtice, &c. and that after upon complaint of J. S. to Sir Thomas 

Richardſon then chief juſtice, againſt the plaintiff, according to 


IT the 
it is the cuſtom in ſuch caſe for the chief juſtice for the time being, 
e dig- 2 tempore, & c. uſitatam, the ſaid chief juſtice mandavit eidem 
ſtom, mareſcallow quod caperet the plaintiff & eum ſalvo cuſtodiret ita, 

| quod haberet eum coram eodem capitali juſticiario quandocunque, 
there &c. ad reſpondendum de & ſuper his quæ ei ex parte dicti domini 


5 regis abjicerentur in ea parte. By ferce of which warrant he tool 
d ad. the plaintiff as ſervant to the marſhal and by his command, and detained . 
try, bim by the ſpace of 6 hours, and after, at the end of the 6 hours, 
fame delivered him to the ſaid marſhal ſalvo cuftodiendum quouſque. This 
is a good juſtification, though zhis warrant was by parol and not 


mies 

arks, in writing, it being by cuſtom, and though no cauſe was expreſſed in the 
F the warrant, inaſmuch as it is alleged to be according to the cuſtom, 
. 45. and it may be greatly prejudicial to the king's ſervice to expreſs the 


cauſe in the warrant; and though the warrant is ita quod haberet 

eum coram eodem capitali juſticiario quandecunque, c. yet it is good; 

for it is uſual in warrants of ſheriffs to be with an, W&c. * and the * Fol. 55g. 
ſigniſication of the words quandocungue, Ec. is quandocunque te 
party, who complains, will complain againſt him, and though the 
defendant does not make any anſwer,. what the marſhal did with him 

after his delivery of the plaintiff to his cuſtody, but he only ſays, that he 

ic not conuſant 4 it, yet the plea is good; for if the marſhal after- 

wards detains him unjuſtly, yet the defencant is excuſed, becauſe 

he has done legally before. P. 11 Car. B. R. between Sir GeoRGE 
THROGMORTON AND ALLEN adjudged upon a demurrer. Intratur, 


Tr. 11 Car. B. R. Rot.] | 
3. In falſe impriſonment, the defendant ſaid that the commiſſion” If a commiſ- 
of the king ſuch à day was directed to him and others to take thoſe who es 7 * 
were notoriouſly ſlandered for felonies or treſpaſſes, notauitihſtanding that which is 
they were not indifled, and this is againſt law, and that the re, contrary to 


125 wounded N. N. to death by which they tock them &Cc. 1 -_ —_— 
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W. R. takes mitted for 2 good juſtification, though the commiſſion be againſt 
um vet he law, quod nota; and [though] a man to whom the commiſ« 


_ ſioners directed their precept to take the plaintiff made this juſtt- 


treſpaſs as to fication upon the matter, and not the commiſhoners themſelves, 


This acts, Br. Faux Impriſonment, pl. g. cites 24 E. 3. 9. 


comm: ¶ ion. Br. Treſpaſs, pl. 372. cites 42 Aſſ. 5. 


£478] 4. It was agreed arguendo, that where a capias iſſues to the Serif 


S. P. Br. without an original, and he ſerves it, falſe impriſonment does not 


— lie; for it is not the default of the ſheriff; per Hank. in treſpaſs, 


12. cites 21 Br. Faux Impriſonment, pl. 31. cites 11 H. 4. 36. 

H. 7. 22» 

S. P. And F. In debt it was ſaid by Hill J. that if he heriff taker a man 
the plaintiff zy capiar, and does not return the writ, falſe impriſonment lies; but 


— 1 not againſt the bailiff, if the ſheriff does not return the writ ; for 


Br. Faux the default of the ſheriff ſhall not condemn the bailiff as it is ſaid 
Imprifon- elſewhere. Br. Faux Impriſonment, pl. 5. cites 11 H. 4. 58. 


ment, pl. 7. 

cites 21 H. 6. 5. per Paſton. A common bailiff arrefts a man by the ſheriff's warrant, falſe 
impriſonment lies againſt the ſheriff, and alſo againſt the bailiff, if the ſheriff does not return the wort; 
but if the bailiff of a liberty makes ſuch arreſt, he ſhall not be puniſhed though the ſheriff never returns 


the writ ; becauſe he is not fervant of the ſheriff ; for the ſheriff can make no other return than the 


bailiff of the liberty certfies him. Per Frowike 3 but per Rede Ch. J. if a common bailiff maka þ 


arreſt, and his maſter does not return the writ, maſter ſhall be puniſhed and the bailiff not 
Kelw. 89. pl. 12. 22 f. 7. Anon. 


If the ſheriff does not return the capias, falſe impriſonment lies; but otherwiſe it is of an attach. 

| ment of goods out of an inferior court, becauſe the capias is conditional, but the attachment general, Arg. 
Lat. 223. in caſe of Turvil v. Tipper cites 14 H. 7. 14. per Keble, 

Fieri facias & capias ad reſpondendum, which have theſe words, ita guad habeas corpus eius Bic ad 

ndend”, &c. — to be returned in pain of action of falſe impriſonment ; but contra of capias ad 

— which has no ſuch words in it. Br. Faux Imprifonment, pl. 12. cites 21 H. 7. 22. pet 


If a confiable 6. In treſpaſs of impriſonment, the defendant ** ed by war- 
eee rant of the peace to him directed to make the plaintiff to find ſurety of 
" « perſon be. the peace. And it was held that he /ball ſay firſt, that he required 
fre © juſtice him to find ſurety, and he would not, by which he arreſted him ; for 
2 F le, he ſhall not arreſt him if he does not refuſe to find ſurety, and 
the peace, there it is agreed that he may arreſt him diverſe times; for if he 
and egen re- arreſts him, and he breaks from him, he may retake him, and ſo 
1 ſeveral times; quod nota, Br. Faux Impriſonment, pl. 18. cites 
el, p 
Sc. it p- L. 5 E. 4. 12. 5 
ee before a juſtice be refuſts to give ſecurity, the officer without any new warrant or command 
may carry brm to priſon by virtue of the words of the warrant, viz. (and if be ſhall refuſe, %c.) 
5 Rep. 59. 4 b. Hill. 32 Elia. B. R. in a nota of the reporter in Foſter's caſe, alias Foſter v. Smith. 


7. In falſe impriſonment, the defendant zu/tified the impriſon- 
ment for a quarter of an hour by capias directed to the ſheriff againſt 
the plaintiff, who commanded the defendant to arreft him, by which ht 

tool him and did not ſhew precept. Per Moyle, where the ſheriff 
comes to arreſt a man he need not ſhew capias, but if the defend- 
ant demands his warrant, he ought to ſhew his warrant ; but Choke 
ſaid, no; for the ſherif or bailiff errant who is known and ſworn, 
needs not ſnew warrant, for the party is bound to take conuſance 
thereof; but where the ſheriff commands another to arreſt the 
party 
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party, he ought to ſhew warrant; for otherwiſe the party may 


make reſcous. Br. Faux Impriſonment, pl. 23. cites 8 E. 4. 14. 
8. A man may juſtify in falſe impriſonment inaſmuch as ſappli- 
cavit came to the ſheriff, and he awarded warrant to the defendant 10 
take him, which he did, and yet the ſheriff cannot give his power 
to another to take ſurety there. Br. Faux Impriſonment, pl. 34. 
cites 9 E. 4. 30. | | 
9. If action be brought againſt F. N. ſon of W. N. if the fberiff 
by capias arreſts J. N. fon of T. N. action of falſe impriſonment lies, 
though the party, who is arreſted, be he ſame perſon againſt ubm 
the plaintiff has cauſe action, which was agreed arguendo in deti- 
nue. Br. Faux Impriſonment, pl. 38. cites 10 E. 4. 12. | 
10. If the ſheriff of London arreſts a man in London by capias di- 
refted vicecomitibus Midd', writ of falſe impriſonment lies. Br. Pri- 
vilege, pl. 44. cites 16 E. 4. 5. in 
11. Where a juſtice of peace awards warrant of the peace, and [ 479 ] 
the officer arreſts him, and will not ſuffer him to come before ſuch of the 
juſtices of the peace which he chuſes, to find ſurety of the peace, the par- 
7 ſhall have action of falſe impriſonment againſt the officer; per 
ineux Ch. J. Brooke ſays, quzre inde ; for as it ſeems, it is at 
the diſcretion of the officer to carry him before ſuch juſtices as 
he will. Quere, if the officer of malice will carry him to a juſtice 
who inhabits 40 or 60 miles diſtant, where there are other juſtices 
of peace who inhabit within two leagues [or 5 or 6 miles] of the 


* 


place where he arreſted him. Quære, if action upon the cafe does 
lie or not. 


Br. Faux Impriſonment, pl. 11. cites 21 H. 7. 21. 
12. If bailiff, by precept of the ſheriff, arre/fs a man, and does 

not carry him to the ſheriff, falſe impriſonment lies; per Kingf. ]. 

Br. Treſpaſs, pl. 211. cites 21 H. 7. 22. | | | 

13. A juſtice of peace cannot make a warrant to arreſt a ſuſpeted S. P. And 
perſon, unleſs he be indifled ; and yet if he does make ſuch warrant, par od agg 
and the bailiff ſerves it, he ſhall be excuſed ; for they are juſtices 7 Zim, nor- 
of record. Br. Faux Impriſonment, pl. 33. cites 14 H. 8. 16. withſtanding 


that the juſ- 
tice erred in awarding the proceſs. So where the ſheriff errs in bis wwarrant, directed by him o the bailiff 


of franchiſe, So of his own bailiff; by 3 juſtices, and after Fitzh. the fourth juſtice did not deny it, 
Br. Faux Impriſonment, pl. 8. cites 14 H. 8, 16. 


14. If the ſheriff takes J. S. by force of proceſs awarded out of a But Tun. 
court, which has not juriſdiftin of the principal cauſe, he is a treſ- 34 wn 3 
paſſer. But otherwiſe if the court has authority of the principal ;q by the 
caſe ; there if the proceſs be miſconceived, it is only erroneous ; Ch. J. and 


agr ob 
per Manwood Ch. B. 2 Le. 89. pl. 112. in cafe of Ognel v. Paſton. 8 


that if an arreſt be by proceſs out of an inferior court, in a cauſ: not ariſing within their juriſdiftiong 
the party arreſted may have action againſt the plaintiff, who ſhall be intended conuſant where the cauſe 
of action aroſe ; but not againſt the judge or officer who has entered the plaint, or the othcer who has 


2 it, but the proper and juſt remedy is againſt the plaint f. 2 Jo. 214. in the caſe of Olliet v. 

e · l | 

| 15. If the plaintiff commands the ſheriff to diſcharge the defendant 3 Pulſt. 96. 
e bis pal eras. and makes to the ſheriff a releaſe of that - TT 

ſuit, and yet the ſheriff impriſons the defendant, it is falſe impri- s. &. 

ſonment. And per Doderidge J. if the caſe be, that the e 


Treſpaſs. 
Bas no conuſante of the 41 and therefore refuſes to diſchatgs 
the priſoner, he muſt plead fo. Cro. J. 379. pl. 7. Mich. 13 Jac, 
B. R. Withers v. Henly. 

16. If the ſheriff has nat any writ, and makes a warrant to J. D. 
to arreſt J. S. action lies for this arreſt againſt J. D. and the ſhe- 
ju allo, Per Jones J. Jo. 379. Hill: 11 Car. B. R. in Girling's 
caſe. 
$.C. cited 17. Where a capias ifſues out of an inferior court, and mo /um- 


py 4 Fry mons was firſt iſſued, though upon a writ of error, this matter is 
ron of the not aſſignable, becauſe a fault in the proceſs is aided by appear- 


Exchequer, ANCE, &c. yet falſe impriſonment lies upon the arreſt. And an of- 


e ficer cannot juſtify by proceſs out of an inferior court, in like man- 


x. ner as upon proceſs out of the courts at Męflminfter. For ſuppoſe 
Cen a attachment ſhould go out of the county court without a plaint, 


3 could he that executes it juſtify ? Yet a ſheriff may juſtify an ar- 
2866. bar” reſt upon a capias out of C. B. though there was no original. But + mi- 


ſays, that niſters to the courts below muſt ſex that things be duly done; per 
82 = * Hale Ch. J. and judgment accordingly. Vent. 220. Trin. 24 Car. 2. 
proceſs in- B. R. in caſe of Read Vs Wilmot, 
and only errcne:us, and that it was fo held in the caſe of Warp v. EI II, Cro. J. 261, and ſo in 
Palm. 449. MazceT v Hazvzy, and that no cuſtom of any inferior court will make this proceſs 
and cites 2 Roll Abr. 277. BAN EKS v. PEMBLETON, nor would it be fo by the ouſtom of Lon- 
don, but that it is confirmed by act cf parliament, and otherwiſe would be only erroneous ; that where 
s ifſues out of an inferior court without plaint, it is only error, cites 4 Le. 78. Savacr AND 
x1G6nT- And nota, there is no authority cited by Hale to ſupport the judgment in the Caſe of RTAD 
v. WII Mor, and there ſeems no reaſon that officers of inferior courts ſhould be * more knowing than 
thoſe of ſuperior courts, to judge of the legality of proceſs under the peril of being ſubject to an action, 
and that it would be hard doQrine ; but the true reaſon, why they are not liable, is, where the court or 
judge has juriſdiftion of the matter, they are only minitters, and cannot diſpute the legality of the man- 
dates directed to them. | | 
+ S. P. by Mallet J. Mar. 118. pl. 195. Mich. 17 Car. in caſe of Dvz v. Or1vs ; but Heath J. 
contra. And Bram ſton Ch. J. confeſſed, that it was bard to puniſh an officer for his obedience to what 
he is bourd ro do; and that if he does an act by command of the Court, whether the act be jutt or un- 
just, he is excuſed, in caſe the Court has juriſdlction; but otherwiſe he is liable to an action of falſe 
impriſonment. But the caſe waz adjourned. | | 
480 . 
2 Sou. 146. 18. If a cure Bf of a liberty arreſis J. S. out of the liberty, and de- 
P. u. Hill. livers him to the gaoler of the liberty, who detains him, yet the 
Ev. BR. gaoler is not liabl Qion of falſe impri ; 
2. B. R. g is not liable to an action of falſe impriſonment ; for he knew 


edjornarur- not that the arreſt was tortious, nor is he obliged to inquire about 
S. C. by it. And if he had been 2 of it, ( without being of the covin 
t to 


-« {x or practice in it, ) yet he oug detain J. S. being delivered to him 


Betchey.— with a good warrant for the arreſt, though the execution of it was 


— 4 illegal ; for had ſuch information been falſe, the gaoler, by letting 
Trin. 34 J. S. at large, would be liable to an eſcape. And a judgment in 


Cr. 2. S. C. C. B. was reverſed. 2 Jo. 214. Trin. 34 Car. 2. B. R. Olliet v. 
by the name Beſſ | 

of Oliet V. J- ; | 
Reſſey, adjornatur. 8. C. cited per Powell J. in caſe of Gwin v. Pool. Lutw. 1568. 
Skin. 49. ETH 1o0T v. EE r, S. C. in B. K. and it was argued againſt the judgment in C. B. that if 
the gaoler bad ſuffered him to depart after the bailiff had brought the priſoner to him, it had been 2n 
eſcape : and l;kewiſ if the gaoter had refuſed him, it had been an eſcape ; ſo that to puniſh the gaoler 
for on eicape if he tefuſes kim, and for falſe impriſonment if he receives him, is uareaſonable. And 
though their main reaſow in C. B. was, for that the bailiff of a liberty and the gavler were but one offi · 
cer, yet it is plain that is a miſtake, as was ſaid here by the Court; and they ſaid, that in this caſe the 
gavier ſhnuid be puniſhed for doing-but his duty, and yet be without any remedy. It was ſaid by the 
Court, thy in this caic, though notice had becn given to the gaoler, yet it were not material. Upon 
this the Court pronounced their reverſal, nifi, Lambert & Ollict v. Beſſey, Raym. 421. S. C. 
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argued by Raymond J. who conceived the judgment ought to be affirmed. Raym. 467. Bre- 
EY v. OLLIET, S. C. and the ſame argument of Ray mond J. in ſupport of the judgment of C. B. 
but ſays the other 3 judges reſolved, that the gaoler was not chargeable, becauſe he could not have no- 
tice whether the priſoner was legally arreſted or not, and yet he is compellable to take him into his cuſto- 
dy, and if he lets him go it will be an eſcape. S. C. cited by Powell J. 2 Lutw. 1568. in the 
appendix, in the caſe of GWI XNA v. Poor & A1. That the gaoler not being privy to the tort, 


ſhall not be puniſhed for doing his duty in keeping his priſoner. - 


19. If an officer intermeddles in, or does nothing but what belongs 
to his office, he is not liable to precedent tortious acts. 2 Jo. 214. 


Olliet v. Beſſy. 


20. If an action be brought in an inferior court for a matter vent. 369. 
which does not ariſe zwithin its juriſdiftion, and the defendant be M Ow 
. , 


arreſted thereupon, yet no action will lie againſt the officer that 8. f. in S. &. 


arreſted him, though it will againſt the plaintiff. Skin. 131. pl. 6. _ fays, 
d lo it 


Mich. 35 Car. 2. B. R. per Cur. in the caſe of Hudſon v. Cook. gte 


be reſolved 18 Car. 2. in the Exchequer, when Ld, Ch. J. Hale fat there, in the caſe of Cowper v. 
Cowper —2 Show. 328. pl. 335- S. C. but not S. P.————S. C. ciied2 Lutw. 1568. by 
Powell J. in his argument in the caſe of Gwixne v. Pool x, and ſays he knows not any authority 
againſt it, unleſs the caſe of ® Mar TIN v. MAr8HaALL, in Roll's Rep. which he ſays is a miſ report 
of that caſe, becauſe the Ld. Hobart, who was Ch. J. when this judgment was given, reports it other - 


wiſe. 
Hob. 63. pl. 64 and 2 Roll. 109. 116. 


21. If one has a legal and an illegal warrant, and arreſts by vir- 
tue of the illegal warrant, yet he may juſtify by virtue of the le- 
pal one; for it is not what he declares, but the authority which 

has, is his juſtification ; per Holt Ch. J. 12 Mod. 387. Paſch. 


12 W. 3. B. R. in the caſe of Dr. Greenville v. College of Phy- 


ſicians. 
22. If upon an ęſcape-warrant a priſoner is taken by the mob, 
without any officer, and delivered to the ſheriff, per Holt, it is as 
if there had been no warrant at all ; nor can the ſheriff detain 
him by grafting legal impriſonment on an illegal one; if he does, 
falſe impriſonment will lie againſt him. He is bound not to re- 
ceive him from any body but the conſtable, or other peace-ofhcer ; 
but if ſuch affirms himſelf to be a conſtable, he muſt believe him, [ 48x “ 
and make return accordingly ; per Holt Ch. J. 6 Mod. 154. 
Paſch, 3 Ann. B. R. in caſe of Rich v. Doughty. 5g 


(C. a. 2) Impriſonment. Juſtification. By Officers 


by Warrant. | Pleadings. | 


I, DC FTU Sde facie is no excuſe for the ſheriff's arreſting 

a wrong perſon by virtue of a writ, Arg. in the caſe of 
Walz v. HI. Bulſt. 149. cites 13 H. 4. 2. per Hankford. 

2. In falſe impriſonment the defendant juſtified, becauſe B. F. juſ- 
lice of peace, & c. found the plaintiff guarding a manor with force and 
arms, and arreſted him, and ſent him to the gaol of L. where the de- 
fendant was conſtable, by force of a warrant, & c. made to him by the 
fad juftice to receive him, by which he received and impriſoned him 
there, prout, & c. which is the ſame impriſonment. Yelverton ſaid, 
de ſon tort demeſne abſque tali * and held no plea ; for the 

; M3 
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defends 
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| defendant a by matter of record. Telvert. de ſon tort 
demeſne, abſque hoc that he impriſoned him by force of the pre- 
cept. Newton ; as he had a precept, it ſhall be intended that he 
did it by virtue thereof. Velverton ſaid, he impriſoned him, abſque 


Bec that the juſtice of peace made to him any precept , and the others 
e contra. And becauſe it was dubious how this matter ſhould be 


tried, whether per pats, or by certificate of the juſtice to certify it 
uponawrit to him directed, therefore he /aid, that de fon tort demeſne, 
abſque hac that the juſtice of the peace illic ei miſit ; and the others e 


contra. Br. De ſon tort, &c. pl. 16. cites 21 H. 6. 5. 
3. And in 16 E. 3. the defendant juftified to make execution for 
damages recovered ; and the other ſaid, that de fon tort demeſne ab- 
| fque tali cauſa. And the iflue received, and P. 18 E. 3. accord- 
ingly ; for notwithflanding his authority, he may take the goods de for 
tort demeſne. Nota bene, and ſtudy of the beſt ; and ſee the book 
for the pleading of the bar above at large. Br. De ſon tort, &c. 

I. 16, 

* In trefpals ; 4. In falſe impriſonment the defendant faid, that capias iſſued 
of affault, Gut of the Exchequer againſt the plaintiff to the ſheriff of M. to take 
wounding, the plaintiff ; by which he took and impriſoned him, by virtue of a 
2 — warrant to him directed thereupon by the ſheriff, the defendant being a 
b bailiff ſworn and known. And the plaintiff demurred, becauſe the 
ant as to the defendant did nat /boww place where the warrant was made, and did 
- 157. horn not ſhew i the ſheriff + returned the writ or not. And as to the 
jafif:4 ty a place it is good by the beſt opinion; for if the plaintiff denies the 
warraz: warrant, the defendant may rejoin, that it was made at D. &c, 
N _ And as to the return, it is good ; for the bailiff cannot compel the 
cos neither ſheriff to return the writ ; but this is the default of the ſheriff. 
tine or piace But where the ſheriff himſelf juſtifies, he ought to allege, that he 


Tohen or has returned the writ ; but per Rede J. the defendant ought to ſays 


evbere it Wa: 


made. And that he returned the body to the ſheriff, or brought the priſoner to him. 


| bee And then a good juſtification, & adjornatur. Br. Faux Impriſon- 
where the warrant was made. Roll. Rep. 135. pl. 15. Hill. 12 Jac. Wilſon v. Dodd. Ibid. 175. 
S. C. accordingly, and admitted by Coventry of counſel for the defendant. | | 

+ In treſpats of impriſcnment the defendant pleaded, that be took the body as ſerwant of the ſheriff, and 
by his command. And well, without ſhewing that his maſter had returned the writ ; for the lache: e 
the maſter ſhall nat prejudice the ſervant; but cuntrary of the maſter himſelf ; per Littleton. Br. Tret- 


pals pl. 339+ Cites 18 E. 4+ 9. 


[492] ß. Treſpaſs. If a ſerjeant arreſts a man, and. one comes 3 of 


him, or if the party ſhews to the ſerjeant, or the ſheriff, the man 


who {hall be arreſted, there, in treſpaſs of falſe impriſonment, the 
ſerjeant, or he who ſhews or comes in aid, juſtifies as above. 
There the plaintiff ſhall not ſay, that de ſon tort demeſne abſque tak 
tauſa, againſt the cne or the other : but ſhall traverſe ab/que hoc that 
he had ſuch capias, or made any reſcous, or ſuch like, &c. Br. De 
fon tort, &c. pl. 19. cites 2 E. 4. 6. | | 

6. In falſe impriſonment the defendant juftified, that he at ano- 
ther day, Iſter the day in the declaration, arreſled him by warrant of 
the peace, and carried him to the gaol, abſque hoc that he was guilty be- 
fore, &c. But it was faid, that the juſtification is no plea without 


— — —à—ÿ — 
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Hying 2 he carried him to gaol. Br. Faux Impriſonment, pl. 21. 
cites 5 E. 4. 5, 5. | 

7. 1 treſpaſs the defendant juſtified the impriſonment by pre- 
cept, which came from a juſtice of peace, by reaſon of a ſupplicavit, 
And the plaintiff ſaid, that de ſon tort demeſne, &c. and fo to iſ- 
ſue. Br. De ſon tort, &c. pl. 40. cites 9 E. 4. 31. | 

8. In falſe impriſonment the defendant ju/tified as ſheriff of M. 
end arreſted him by capias, judgment, &c. And per Cateſby, this is 
no plea, without anſwering to the falſe impriſenment ; but it ſeems a 
good plea, if he /ays, that it is the ſane inipriſonment. Br. Faux Im- 
priſonment, pl. 29. cites 22 E. 4. 47. 

9. In falſe impriſonment, where the bailiff makes an arreſt, de 


ſon tort demeſne, &c. is a good plean. Contra where the fherif © 


himſelf makes the arreſt, and is prohibited. Br. De ſon tort, &c. pl. 53. 
Cites 16 H. 7. 3. per Keble. | 
10. Faux impriſonment. The defendant juſtified, becauſe the 
plaintiff ſaid to J. S. that the mayor of Barnſtable was a fool, which 
the mayor hearing of, commanded the defendant, being an officer, cs 
to impriſen him. And upon demurrer it was adjudged no plea g 
but for ſuch words he might have bound him to his good be havi- 
our, but was not to impriſon him. Yet if the mayor had been in 
public place of juſtice, and he had called him by ſuch opprobrious 
words, he might impriſon him. Cro. E. 78. pl. 38. Mich. 29 and 
30 Eliz. B. R. Simons v. Sweete. 
11. In falſe impriſonment the defendant juftified, that he wat 
conflable, and the plaintiff being in the preſence of a juſtice of peace 
| who, not having opportunity to examine him, commanded the defendant 
to take the plaintiff into his cuſtody till the next day, which he accord» 
ingly did, which is the ſame impriſonment. It was adjudged a 
good juſtification, though not alleged <vhat cauſe the juſtice had ts im- 
priſon the plaintiff, or any warrant in writing, it being in the juſtices 
preſence. But the juſtification is as proper for another as for the 
conſtable. But becauſe the defendant juſtified the 16th, where 
the impriſonment is ſuppoſed the 1 5th, the plaintiff had judgment. 
Mo. 408. pl. 551. Trin. 37 Eliz. Broughton v. Mulſhoe. : 
12. In falſe impriſonment, if the defendant ju/tifies by a rapras 
to the ſheriff, and a warrant from him, there de injuria ſua proprie 
generally is no good replication ; for then matter of record will be 
parcel of the cauſe, (for the whole makes but one cauſe,) and mat- 
ter of record ought not to be put in iſſue. But he may reply de 
injuria ſua propria, and traverſe the warrant, which is matter of 
fact. But upon ſuch juſtification, by force of any proceeding in the ad- 
miralty, hundred, or county courts, &c. not being courts of recerd, 
there de injuria ſua propria generally is good; for all is matter of 
fact, and the whole —_ but one cauſe ; per Cur, 8 Rep. 67. a. 
Mich, 6 Jac. in Crogate's caſe. | | 
13. In treſpaſs of faux impriſonment againſt a ſheriff and bailif, 
they juſtified by warrant on writ to the ſheriff, The plaintiff replies, 
that no writ was then taken out. To which the defendant demur- 


482 


red, and judgment pro plaintiff; for albeit the bailiff has a war- 483 1 


kant, yet he is liable, if there be no writ, Comra if the writ be 
| Nu 2 void, 
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483 Treſpals. 
| void, if delivered. 2 Keb. 505. pl. 69. Mich. 22 Car. 2. B. N. 
Plucknett v. Grenes. 

Saund. 298. 14 Treſpaſs of battery and impriſonment. The defendant jufi. 
Jon ate ** fied by a writ out of B. R. directed to the ſheriff, and a warrant 
and ſays, Zhereupon made to him. The plaintiff demurred ſpecially, becauſe it 
_ it was is not pleaded, that the writ was de ivered to the fheriff as the uſual 
— — 2 form is. It was anſwered, that it need not be ſo pleaded; for if 
tiff augbrro in truth a writ be ſued, though he made a warrant before it came 
 bevere- to his hands, it is lawful ; and the precedents are both ways, as 
1 — = Dr. Box HAu's cas, Co. 8 Rep: and other caſes cited; and of 
before rbe ſuch opinion was Hales and all the court, and gave judgment for 
bill of Mid- the defendant, Levinz of counſel for the defendant. 2 Lev. 19. 


_—_ Mich. 23 Car. 2. B. R. Jones v. Green. 


then the matter would come in queſtion; but now the plaintiff by bis demurrer bas loſt the advantage of 
it. And of ſuch opinion was the Court, viz. that it ſhould be intended, that the biſ} of Middleſex was 
delivered to the ſheriff before the arreſt, and before the making of the warrant ; and that the plaintiff 
ſhould have replied the contrary, ſpecially if it had not been true; and that by the demurrer he has 
admitted the delivery of the bill, and the Court was ready to give judgment for the defendant ; but 
gave the plaintiff leave to diſcontinue on payment of coſts ; becauſe, in truth, the bill was not delivered 


to the ſheriff till after the arreſt, as the plaintiff's counſel informed the Court. 


S. P. 3Salk. 15. In falſe impriſonment, &c. the defendant juſtified under a 
RE W. latitat and warrant, and arreft thereupon at D. abſque hoc, that he is 
3. Anon. guilty at any other place or time. The plaintiff replied de injuria ab- 
ites 3 Lev. {que tali cauſa. e defendant demurred, and judgment for him; 
oy becauſe upon general demurrer it is ill to put matter of record, 
and fact, and variety of matters in one iſſue, as the warrant, the 
arreſt, &c. Beſides, the replication wanted concluſion, viz. et petit 
hoc quod inquiratur per patriam; for the replication in this calc 
ought to make iſſue of itſelf, whereas here thoſe words are want- 
ing. 3 Lev. 65. Trin. 34 Car. 2. C. B. Furſdon v. Weeks, 
_ 50. 16. In treſpaſs and falſe impriſonment, and detaining him in pri- 
Braz. en, quouſque finem fecit ad damnum 1001. The defendant pleaded 
S. C. The not guilty as to all, except the impriſonment ; and as to that, he juſti- 
_ to fhed by a non omittas, &c. It was aſſigned for error, that the detend- 
4 harths ant was charged for impriſonment of the plaintiff, quouſque finem 
gaoler here fecit pro deliberatione, which ir not anſwered ; for the impriſon- 
ut ment only is juſtified, and not the finem fecit. But the whole 
the ii Court thought the plea good notwithſtanding, becauſe he pleaded 
os ſteward; fiat guilty as to all, beſides the impriſonment. Raym. 467. Trin. 


and where | : 
1. beg e 34 Car. 2. B. R. Beſſey v. Olliet. 
jected, that the gaoler might, in this caſe, have action ſur caſe againſt the bailiff, the Court doubted 
of it, And where it was urged, that if the gaoler keeps one impriſoned for not paying unrealonabls 
tecs, that now the impriſonment becomes falle ab initio, the Court doubted of it. 


17. In treſpaſs, aſſault, battery, and falſe impriſonment, the de- 
fendants jr tified under a plaint levied againſt the now plaintiff in 
an inferior court, for a debt of 201. and that a capias iſſued, where- 
upon he arreſted him. The plaintiff replied, that the cauſe of action 
did nat ariſe within the juriſaition of the court. And upon a 
general demurrer judgment was given for the defendants. 
2 Lutw. 935. 1506, Mich. 4 W. & M. in the Exchequer, Gwinne 
v. Poole & al. 


18. In 


Treſpaſs. 


1. In treſpaſs of aſſault, battery, wounding, and impriſonment, 

the defendant, as to the aſſault and impriſonment, juſtified as bailiff 
under a judgment and execution in an inferior court of record, and that 
he at D. molliter manus, &c. and arreſted him, &c. The plain- 
tiff demanded oyer of the execution, which appeared to be ſued out more 
than a year after the judgment; and then replied, that no execution 
emanavit infra annum. And upon demurrer it was reſolved, that 
ſuing out the execution after the year was not void, but only 
voidable by writ of error; ſo that till it is reverſed, it is a good 
juſtification. 3 Lev. 403. Mich. 6 W. & M. in C. B. Patrick v. 
Johnſon. | 


| fendants, as to all but the ſalſe impriſonment, pleaded not guilty z 
and as to that they 7u/tify by virtue of their charter confirmed by act 
of parliament, and by the ſtatute 14 H. 8. impowering them to 
fine and impriſon pro non bene utendo facultate medicinæ, &c. 
and fo juſtify the impriſonment pro mala praxi, by @ warrant in 
writing under the hands and ſeals of the cenſors, &c. The plain- 
tiff replies de injuria ſua propria, & non virtute warranti prædicti, 
& hoc petit quod inquiratur per patriam; and Holt Ch. J. who 
delivered the opinion of the Court, held the replication ill, and 
that the plaintiff does not ſay there was no ſuch warrant, nor tra- 
verſes it, but only ſays he was not arreſted by virtue of it. If he 
had denied that there had been any ſuch warrant it had been a 
good traverſe, for then the defendant would not have had autho- 


1 rity to arreſt the plaintiff; but if the plaintiff was arreſted for other 
1 cauſe, and not upon this warrant, then the plaintiff ſnould have 
4 ſhewn the other cauſe ; as if there were two warrants, the one 


good, and the other ill, and the plaintiff had been arreſted upon the 
ill one, he ought to ſhew it ſpecially, and a traverſe that defend- 
ant did not take him by virtue of ſuch warrant is ill ; but he ſhould 
have traverſed that there was any ſuch warrant, or have ſaid that it 
was granted afterwards, abſque hoc that there was any fuch warrant 
at the time of the arreſt. Ld. Raym. Rep. 454. Eaſter- Term 
11 W. 3. Groenvelt v. Burwell & al. Cenſors of the College of 
Phyſicians. 


ſhall be good Cauſe of Fuſtiſication of Impriſon- 
ment by Officers. 


[1. JF a man comes through a vill, driving certain beaſts, and a hue 
| and cry purſues him, the bailiſf of the vill may juſtify the im- 
priſonment of him, &c. without other cauſe, that is to ſay, of ill 
fame, ſuſpicion, or indictment. 29 E. 3. 39. adjudged. ] 


19. In treſpaſs, aſſault, battery, and falſe impriſonment, the de- 


+ 493 


1484 


| (D. a) Impriſonment juſtifiable by Officers. What 


[2. If an hue and cry be levied upon a man, it is good cauſe of Br. Falſe 


impriſonment of him by an officer, without any other cauſe. 1 
29 E. 3. 39. b.] | | S. P. cites 
| | 5 H. 7. 4— And fee Robbery (Z), per totum. 
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Treſpaſs. 


Oro. E. 222. [g. Upon a ſuit in the Chancery between A. and B. if an order be 
an ” 2 made by the Court that the warden of the Fleet thall take B. and im- 
is not S. P. priſon him for diverſe contempts done to the Court till he has made an 
And Le. gbligation to A. and the warden of the Fleet, by force of this order, 


* = takes him accordingly, this is juſtifiable in an action of falſe im- 


8. P. 


priſonment againſt A. who comes in aid of the warden by force 
of ſuch naked commandment without writ, Tr. 39 El. B. R. be. 
tween TAYLOR AND BEALE. ] | 

4. Falſe impriſonment againſt R. who came vi & armis, and 
beat and impriſoned him, the defendant ſaid that he wwas conflable, 
and the plaintiff beat R. almaſt to death, by which hue and cry was 
levied, and the defendant would have arrefled him, and the plaintiff re- 


[ 485 ] fuſed thearreft, by which the conſtable tock power to arreſt him, and the 


damage <uhich he had was becauſe be diſturbed the arreſt ; and to the 


impriſonment he ſaid, that becauſe the plaintiff beat R. almoſt to 
death, be impriſoned him by 4 days, till he perceived that R. would 
live, and then he let bim at large; judgment, &c. and no more is 
thereof ſaid ; and therefore it ſeems that it is a good plea. Br, 
Faux Impriſonment, pl. 6. cites 38 E. 3. 6. and ſee 38 H. 8. that 
a man cannot arreſt him after the affray is over without warrant, 
Contra before the affray, and in the time of the affray, &c. And 
ſo of a juſtice of peace. 115 | 
5. A man cannot juſtify impriſonment by uri? de natius habends, 
or by zuflicies ; for thoſe are only commiſſions to hold plea, and the 
body thall not be taken but by proceſs out of court a, record, and 
the court of the ſheriff by thoſe is not of record, Br. Faux Im- 
iſonment, pl. 30. cites 2 H. 4. 24. 4 | 1555 
6. If the ſberiſf does not return the writ, yet the ſervant ꝛubo makes 
the arreſt, may juſtify ; for the act of the maſter ſhall not loſe the 
juſtification of the ſervant, per Danby and Choke ; but Moyle and 
— contra, but agreed of the bailiff of the franchiſe that it 
ſhall not hurt him. And ſo after, that the ſheriff himſelf cannot 
juſtify without returning the writ; and yet he may, per Choke, 
in caſe the parties notify to him that they are agreed. Br. Faux 
Impriſonment, pl. 23. cites 8 E. 4. 18. a | 
7. If a man makes aſſault upon the conſtable, he may juſtify to ar- 
ref? him who made the default, and to carry him to gaol for breaking 
the peace, though he himſelf be party, viz. the conſtable upon whom 
the aſſault was made; quod nota, Br. Faux Impriſonment, pl. 4r. 
Cites 5 H. 7. 6. 5 | | 2 i 
8. A man may arreſt J. N. by command of the juſtices of peace, it 
J. N. be preſent in fight, and not otherwiſe. Br. Faux Impriſon- 
ment, pl. 33. cites 14 H. 7. + 5 2 |] 
9. It a conſtable by warrant of the peace from a juſtice of peace ar- 
re/ts the party, and brings him to the juſtice, who does not put him to 
find ſurety, action does not lie againſt the conſtable. Br. Fa 


 Impriſonment, pl. 12. cites 21 H. 7. 22. | | 


10. Where a man arreits another, and has no wwarrant at the time 
of the arreſt, but after a warrant is directed to him for this purpoſe, 
this is no cauſe to juſtify ; per Cur, Br. Faux Impriſonment, 
pl. 8. cites 14 H. 8. 16. | | 


= 4 
* 


11. In 


0 


Treſpaſs. 


11. In falſe impriſonment the defendant juſtified, for that Sir. 


R. L. the lord mayor of London, and who was a juſtice of peace, com- 


manded him, being ſerjeant at mace, pro diverſis cauſes eidem majori. 
bene cognitis, to impriſon the plaintiff, &c. All the Court held it no 


good plea ; for the cauſe of impriſonment ought to be ſhewn, ſo 


as the Court may adjudge whether it were lawful, or not; for 


though a magiſtrate may ſend for any to examine him, without 
ſhewing cauſe in the warrant, or telling the officer what the cauſe 
is, which might not always be proper to diſcover, yet when he is 
committed, the cauſe is then diſcovered. Cro. J. 81. pl. 4. Mich. 


3 Jac. B. R. Boucher's caſe. 


485, 


Brownl. 204, 
205. Mich. 
3 Jac. 
Woopr's 
caſe ſeems 
to be S. C. 
and there che 
Court took 
notice, that 
it did not 
appear whe· 
ther the 
commit- 
ment was 
by the lord 


mayor, as mayor, or as juſtice of peace; and that his power as mayor was not known to the Court, 


but ought to be ſhewn in the pleading. 


S. C. cited 2 Hawk. Pl. C. 83. cap. 13. f. 11. by name 


of Bxoucutr's caſe. And the ſerjeant ſays it ſeems to be holden in this caſe, that where an officer 
arreſts a man by force of a warrant from a magiſtrate, pro certis cauſis, without ſhewing any cauſe in 
particular, he cannot juſtify himſelf in an action brought againſt him for ſuch arreſt, without ſetting 
ſorth the particular cauſe in his plea 3 and yet in this very report it ſeems to be allowed, that ſuch a ge- 
neral warrant is good; and if fo, it ſeems ſtrange that the officer ſhould not be juſtified by ſetting forth 
the truth of his caſe, fince if there were no good cauſe to juſtify the granting of the warrant, the magif« 


. 


trate ought to anſwer for it, and not the officer. 


12. In treſpaſs of taking his ſervant out of his ſervice, &c. the 
defendant juftzfied that A. was poſſeſſed of corn at S. and that the 


ervant, by command of his maſter, had carried the ſame away z; and 


that the faid A. deſired the defendant, being a conſtable, to detain the 


ſervant until he could get a warrant from a juitice of peace, -&c, 
And upon demurrer the plea was held ill, becauſe a conſtable con- 
not detain any perſon but for felony. Brownl. 198. Mich. 11 Jac, 


| Ringhall v. Woolſey, or Welth. 


13. In falſe impriſonment, the defendant juffified, that he was 


ing in purſuit after him in February, he met the plaintiff about nine at 
night, who uſed him indecently, thruſting him againſt the ⁊uall, and 
giving him ſcurrilous language ; and thereupon. finding him wander- 
ing in the flreet in the night-time, and miſbehaving himſelf, the defends 
ant impriſoned him; and upon a demurrer it was objected, that it 
was ill, becauſe circa nonam horam was uncertain as to the time, 
neither was it a time to be committed for a night-walker, it being 
uſual for men at that time to be about buſineſs ; and that the uſing 
him uncivilly is too general, and the thruſting him againſt the wall 
might be by accident. Sed per Curiam, taking it all together, the 
juſtification was good ; but if it were ſo that the thruſting him 
againſt the wall was caſual, this ought to have come in the repli- 
cation, and not to have demurred; and judgment per tot. Cur, 
againſt the plaintiff, Roll. Rep. 237. pl. 8. Mich. 13 Jac. B. R. 
Chune v. Pyot, | | 

14. In treſpaſs of affault, battery, and falſe impriſonment, the 
defendant juſtified as deputy-governar of the iſie of Scilly, ſetting forth 


a cuſtom there to chaſtiſe and puniſh by impriſonment any ſoldier, &c, 


who neglefs or miſbehaves himſelf in his duty, or ob/tinately refuſes to 


obey the orders of the governor or his 22 and being required there- 
unto gives contumelious words to the ſaid deputy governor; and 


then ſets forth that the defendant diſobeyed the orders of the de- 


Nn 4 puty 


[486 ] 


2 Bulft. 328, 
Serif of London, and having arreſted one T. S. he eſcaped, and be- 78 12 Jac. 
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uty mee | and gave him opprobrious words, whereupon he 
* iſoned him prout ei bene licuit ; and upon demurrer the plain- 
iff had judgment. 2 Jo. 147. Paſch. 33 Car. 2. B. R. Ekins v. 
£ If be nod th h | 
15. If a proceſs ly obtained, and the party againſt whom 
it is had, be . taken and impriſoned, an action of falſe 


impriſonment les by the party impriſoned, againſt him at whoſe 
ſuit he is impriſoned, but not againſt the officer who executes it. Mich. 
24 Car. 1. B. R. L. P. R. 595. tit. Falſe Impriſonment. 


D. a. 2) Impriſonment. Juſtification by Officers 
| without Warrant. Pleadings. 


1. T RESPASS of wounding and impriſonment ; the defendant 
2 juſtified the wounding that it was of the aſſault of the plaintiff 
and in his defence, and the impriſonment, becauſe the defendant is con- 


fable of the vill, and the plaintiff broke the peace upon him, by which 


be tork and carried bim to the gad, and the plaintiff ſaid, that de for 
fort demeſne abſque tali cauſa ; and a good plea, becauſe no matter of 
record was alleged as capias, &c. For there de ſon tort demeſne is 
no plea without more, viz. traverſe of the matter. Br. De fon 
tort, &c. pl. 18. cites 5 H. 7. 6. 
2. In falſe impriſonment, the defendant arrefled the plaintiff with- 
r evarrant, and after warrant came to him, and he juſtified by the 
warrant ; and the plaintiff ſaid that de fon tort demeſne, abſque hoc 
that he had any ſuch warrant, and gave the matter in evidence 


L 487 J and the warrant was of a juſtice of peace to arreft him. Br. De 


fon tort, &c. pl. 17. cites 14 H. 8. 16. 
2 Roll. Rep. 3- In falſe impriſonment, the defendant juſtified that York was 
| = — a city by preſcription, incorporated by name of mayor, & c. and had 
lays the de. lime out of mind a Court of Chanceay for all cauſes of equity arifing 
murrer was in the city between the citizens, &c. and that the mayor had always 
. the uſed to direct precepts for appearance, and to impriſan for contempt 
Ant aer Of orders; and that a bill was exhibited againſt the defendant, 
that the who being ſummoned did appear but refuſed to anſwer, and there- 
e, upon an order was made that he ſhould anſwer or ſtand come 
for which) mitted 3 and becauſe he till refuſed to anſwer, the mayor com- 
ccc. did ariſe manded the defendant, who was ſerjeant at mace, to take him, who 
— = did ſo; and brought him into court, where he was in open court com- 
city, and Fitted, and fo juſtified, &c. And upon demurrer this plea was 
therefore it adjudged ill, becauſe the preſcription being laid for the mayor to 
jv" 1% hg direct precepts for appearance, thoſe muſt be under/iood to be in 
| plain, and writing, but the precept to the defendant to arreſt the plaintiff 


the — was by word only, and if that were void which is made part of 
reaſon judg- 
ment was 


in B. R. ſtance, becauſe a court of equity did not lie in grant and much 


2 -leſs in preſcription, as here it is alleged, it being a juriſdiction to 


and that in be derived from the crown, and it had been reſolved by all = 
| judges 


the cauſe of the judgment the whole plea is vitious though the 
con med commitment in court was good; beſides the plea is ill in ſub- 


Be maps A Dd 


Treſpaſs. 487 
| en of C. B. that the king could not grant to the queen to thi:caſeSer- 


old a court of equity, and that the courts of chancery in Cheſ- Jan Pit: 


ter and Durham are incidents to a county palatine, which had that it was 
jura regalia. Hob. 63. Martin v. Marſhall and Keys. = 3 
of C. B. that a court of equity cannot be by preſcription, but true it is, that in London they have ſuch 
court, but their cuſtoms are confirmed by act of parliament ; but e contra it was faid that the Court 
of C. B. gave no ſuch opinion, and that Mountague Ch. J. demanded of Hitcham, why a court of 

uity may not be by preſcription ; and cited tit. Juriſdiftion the laſt plea, where it is held that a court 
of equity may be by preſcription. Haughton J. ſaid, that the cinque ports have had a court of equity 
by preſcription ; but Hitcham ſaid that they have likewiſe an act of parliament for it in 7 H. 6. and 
that in the Chancellor of Oxford's caſe, it is doubted whether a court of equity may be by preſcription 
or not, —S, C. cited 2 Lutw. 1564. in the caſe of Gwinns v. Poor x in the argument of Sir ſohn 
Powell, who ſays, nota that this was for want of juriſdiction in the court as to the proceſs, and that this 
was the reaſon of the judgment, and not for want of averment, that the cauſe aroſe within the juriſ- 
diction of the court, as is ſaid in Roll. Rep. 109. which report he ſays is certainly miſtaken. 
And Ibid. pag. 1568. ſays it is miſreported, becauſe the lord Hobart, who was chief juſtice, hen tlie 
judgment was given, reports it otherwiſe, | 


4. In treſpaſs, the plaintiff declared that the defendant 1 Apr. 2 Keb. 245. 


&c. vi & armis aſſaulted, beat, wounded and impriſoned the 4 42 : 


plaintiff for 2 days, &c. The defendant, as to the afſault, battery, 3 
and wounding, pleads fon aſſaull demeſne ; and as to the impriſonmem, traverſed 
except for 11 hours, he pleads not guilty ; and as to _ 11 hours he 2 hoc 


. 6 P he 
Pleads in bar that it was on the 10 January, &c. at the city of Co- —__ vx 


ventry, in the county of that city, and that he was then ſheriff itt of Aprit, 
thereof, and in the execution of his office, by watching the common % wn M 


gael there, Jeſt the priſoners ſhould eſcape ; and that the plaintiff at before oc 
11 o clock at night, being an unſeaſonable time, ſtruct the defendow/. fs white 
with his fiſt, and hindered him in the execution of his office, where g. 5:5 


riff, or at 


upon he, to keep the peace, impriſoned the plaintiff till the next morning, any other 
and then carried him before a juſtice of peace, who bound him over place. Ts 


to the aſſiſes, &c. And upon demurrer it was objected that the — 22 


not anſwering to the vi & armis had made both the pleas ill. But murred. Ang 
the Court held that the vi & armis was only matter of form, and per Curiam 


aided by the ſtatute 27 Eliz. cap. 5. of General Demurrers, —_— 


vaund. 81. Trin. 19 Car. 2. Law v. King. | | ficient, and 
e . | : the plaintiff 
muſt reply, and ſhew if there were any other aſſault or imprifonment ; alſo the traverſing the time be- 
fore, and after, does not lock up the plaintiff from affigning another day and place, eſpecially the thing 
being local. Twiſden on 1 Cro. 514. faid this would be a departure. Judgment pro defendant. 


(E. a) Impriſonment. For what Cauſes or Things L 488 J 
thoſe Perſons may be impriſoned. 


Ii. A Man may impriſon another to prevent apparent miſchief 
* which may enſue,] | 
[2- As a man 1 juſtify the impriſonment of feme covert Br. Faux 
F 


againſt baron becauſe was mad and world have killed herſelf, or O_— 8. 


deus other miſchief, as fire an houſe or other thing. 22 E. 4. 45. b. J cites S. C. 
that the 
plaintiff brought action of impriſonment againſt the defendant for impriſoning of his feme ; the deſend- 
ant ſaid that he declared { ® to the feme that her baron was taken and impriſ ned] for a Scot, and the 
feme looked as if ſbe had been mad or lunatic, and the defendant e awaid n hief, toe ber and put her 
in bis bovſe for an hour, which is the ſame impriſonment. And per Fairfax J. this is no plea z for you 


cannot 
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cannot have the jury to try your conceit or mind, which cannot be, But you owgh? to ſurmiſe in ſac 2544 
foe was mad, and ſuppoſed that fe would bave killed berſelf, or done other miſchirf, as burn: a bauſe. 
® Theſe words are o:nitted in the large edition. 


7 


S. P. Br. [3. If a man fees tus men fighting, fo that perhaps one would 


— kill the other, it is lawful for him to part them, and put one in 
28. de an houſe till the rage be over. 22 E. 4. 45. b.] 


5. C0. [. But if he ſees 2 quarrelling, and having many words as if 


—— they would fight, yet it is not lawful to take the one or the other 


ſees perfons and put in any place; for notwithſtanding the words, the one 
—— will not peradventure ſtrike the other, and fo it ſhall be intended. 
en 

2 — 22 E. 4. 45. b.] | 

as by ftriking or offering to ftrike er drawing their weapons, &c. or upon the very point of entering upon 
an attray, as where one thall rbreaten to kill, wound, or beat another, he may either carry the offender be- 
fore a juſtice of peace, to the end that ſuch juſtice may compel him to find ſureties for the peace, &c. or 
he may impriſon him of his own authority for a reaſonable time, till the heat ſhall be over, and alſo 
afterwards detain him till he find ſuch ſureties by obligation. But it ſeems that he has no power to im- 
priſon ſuch an offender in any other manner, or for any other purpoſe ;' for he cannot juſtify the com- 
mitting an affrayer to g1ol till he ſhall be puniſhed for his offence ; and it is ſaid, that he ought not to 
lay hands on thoſe who barely contend with bot wverds, without any threats of perſonal burt, and that 
all, which he can do in ſach a caſe, is to command them under pain of impriſonment to avoid fighting, 
Hawk. Pl. E. 137. cap. 63. . 14 · i 


+ As by [5. If a man be ina rage and does a great deal of miſchief, his 
4 . . . 4 . - 8 . . p 

hoy it parents may juſtify the taking and binding of him in a houſe, and 
—— n there to uſe him in ſuch a manner + as ſhall be reaſonable to re- 


rods. Br. duce him to his good ſenſe again; for it is for the benefit of the 


—— P- party and of all others for the miſchief which he may do if he 
$.C.—— were at large. 22 Aſſ. 56.]J | 
Br. Faux 
Impriſonment, pl. 35. cites S. C. — In this caſe the defendant juſtified as above, abſque hoc 
that he impriſoned him in other manner; and the other ſaid that de ſon tort demeſne, &c. abſque 
tali cauſa. Br. De ſon tort, demeine, pl. 44+ cites S. C. 
cites 22 E. 4. 48. | | 
In falſe imprifonment, the defen lant faid that the plaintiff wwas lunatic, and would have killed 
bimſelf, or would pave burnt a houſe in B. by which he took and impriſoned him; the plaintiff ſaid, 
that de ſon tort demeſne abſque tali cauſa, and the others e contra. Br. De ſon tort, &c. pl. 5 1. cites 
22 C. 4. . 


Br. De fon 6. In falſe impriſonment, the defendant juſtiſied becauſe the plain- 


tort, &c. pl. #7/F and others aſſaulted J. F. and beat him ¶ almgſt] to death, by 
eb. Which hue and cry was made, and the defendant, as flervard of the 
Faux Impri- vill, him took, arreſted and kept, till they were afſured of the life of 
ſonment, fl. J. F. &c. And the other ſaid that de ſon tort demeſne, &c. 
1 r. Treſpaſs, pl. 235. cites 22 Aſſ. 56, F 
Ibid. pl. 44. cites 10 H. 7. 20. = | 
[ 489 ] 7. A ſtranger cannot juſtify to arreſt a man zy command of the 
ſheriff without precept. Br. Faux Impriſonment, pl. 23. cites 
8 E. 4. 14. per Needham. | | 
8. A man may arreſt a vagrant and ſend him to gaol; and 
a good juſtification; per tot. Cur. Br, Treſpaſs, pl. 184. cites 
„ | | 2 8 
Zerjeant : 9. If I fee a man going to kill J. N. I may take and hold him 
— 2 from it; per Moyle and Needham, Br. Treſpaſs, pl. 184, cites 
9 E. 4. 26. | | 
lawfully lay 


one may | 
hold on another whom he ſhall ſee , on the print of committing @ treaſen or felony, or doing ap act whic 


b 
may 


S. P. Br. Faux Impriſonment, pl. 28. 


4 WW  N3 ws 6 


ww oy 


may manifeſtly endanger the life of another, and may detain bim ſo long ill it may reaſonably be pre · 
ſumed that he hath changed his purpoſe. 2 Hawk. Pl. C. 77. cap. 12. f. 19. 


10. In treſpaſs of falſe impriſonment, the defendant /a:d that Se of l 
the plaintiff felonicisſiy robbed W. N. by which he too and arreſted ho arrifts 
him, and delivered him to the conſtable of D. to carry him to gaol ; ee 
and a good plea, though he does not ſay that the conſtable did {nd bim to 
carry him to gaol, contra of arreſt by capias and not returning the £49; for the 


writ; for this is upon condition ita quod habeas corpus ejus tali — 


die, &c. Br. Faux Impriſonment, pl. 24. cites 10 E. 4. 17. him to gaol, 


but this caſe 
is at the common law; but per Cur. if he ſends him to gaol by bis ſervant, wvho ſuff.rs him to eſcape, ac. 


tion does not lie againſt the maſter ;' per Cur, And ſo if the plaintiff had been reſcued cut of the poſſeſe 
fin of the defendant, action does not lie for the plaintiff ; for there is no default in the defendant. Br. 


Faux Impriſonment, pl. 24+ cites 20 E. 4..17» 


11. Where a man arreſis a felon, aud offers him to the gaoſer, 
and he will not receive him, the party himſelf may keep him. Br. 
Faux Impriſonment, pl. 25. cites 11 E. 4. 4. 
12. In falſe impriſonment in B. the defendant ſaid that he was. 
robbed in another county, and the voice and fame was, that the plaintiff 
did the robbery, by which he arreſted him for ſuſpicion in the county 
of B. The defendant faid that de ſon tort demeſne abſque tali 
cauſa ; and well per Cateſby ; but per Brian and 'Townſend, he 
ſhall ſay that de ſon tort demeſne, abſque hoc that there was any 
ſuch felony done; & adjornatur, Br. De ſon tort, &c. pl. 52. 
cites 2 H. 7. 3. WP N | 
13. Where a juſtice of peace ſees a man who will break the peace, Ard if 2 
he may take him and put him in priſon, and action does not lie 3 5 
thereof. Br. Faux Impriſonment, pl. 12. cites 21 Hf. 7. 22. m bea 
a ä ing the 
end lays bis hands upon bim, ard ſtays him, and lets him go at large, yet aQion does not lie —.— = 
Faux Impriſonmene, pl. 12. cites21 f. 7. 22, | 


14. Juſtices of the peace cannot award warrant to arręſt a man, Serjeant 


for that he had broke the peace, but they may award warrant to a ann "OY 


arreſt him for fear that he will break the peace for the future; this clear, tuat 


is not for the breaking which is paſt. Br. Faux Impriſonment, regal na 


I. 41 private per- 

Pl. 41. „ | ſon can of 

bis own authority arreſt another for a bar? breach of the peace after it is over ; for if an officer cannos 

juſtify ſuch an arreſt without a warrant from a magiſtrate, a fortiori a private perſon cannot. 2 Hauk. 
l. C. 77. cap. 12. ſ. 20. | | 


15. A conſtable lac a madman and put bim in priſon, where he died, 
and the conſtable was indicted of this, but was diſcharged; for 
the act was legal. Cited by Glanvill. Arg. Ow. 98. Hill. 
31 Eliz. C. B. in caſe of BeaLE v. CARTER, as a caſe which he 
he heard in that court in 10 Eliz. : 


16. Treſpaſs for falſe impriſonment ; the defendant juſtified as Mo.284. pl. 


conflable of A. becauſe the plaintiff brought a child of 2 months old, and ug S. C. 
laid it in the church-yard of A. to the intent to Ss deſtroyed it, 5 * pane . 
or to charge the pariſh with the keeping of it; for which he did Carmen, 
arreſt him, and put him in the ſtocks. And upon demurrer it eee 


was held * a good juſtiſication; for it is an ill practice, and is good prifonucar | 
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eheplain- cauſe to ſtay the plaintiff, and to impriſon him; and afterwards 


tf _—_ in the ſame term, it was adjudged that the plaintiff nihil capiat 


infant; and per billam. Cro. E. 287. pl. 1. Mich. 34 & 35 Eliz. B. R. Beal 
2 v. Charter. Th 


cauſe the plaintiff's intent was felonious, and the act of the conftable was only an impriſonment to pre. 
vent the felony, which he might do ex officio. — Le. 327. pl. 462. Beale v. Carter, mentions the child 
mot to be above 6 years old, and the bringing to be into the church [and ſo is Mo.] to be left there, 
Exception was taken, becauſe the plea ſaid (quendam infante n) without naming him, or ſaying (igno- 
tum ſed non allocatur. And the plea being alſo, that the plaintiff intended * left the child there, 
exception was taken, becauſe he did not ſay that the plaintiff departed from it; befides, his intention is 
not traverſable, nor can be tried by jurors. Wray ſaid, if the defendant had pleaded that he ſtayed the 
_ plaintiff to have carried him before a juſt ce of peace, it had been good; and Fenner faid that the juſti- 
 Keation had been good, if the defendant had pleaded, that the plaintiff refuſed to carry away the child; 
fo all the juſtices were of opinion againſt the plea, but they would not give judgment by reaſon of the ill 
example, but they left the parties to compound the matter. Poph. 12. pl. 3. Anon. S. C. men- 
tions the child not above 10 days old, and that the plaintiff left it upon the ground, to the great diſturb. 
ance of the people there, and that Fenner held that what the conſtable did was lawful; and Popham 
faid, that if one lavs an infant, which cannot help itſelf, upon a dunghill, or openly in the field, ſo 
that the beaſts or fowls may deſtroy it, the conſtable ſeeing it, may commit the party ſo doing to priſon ; 
for what greater breach of the peace can there be, than to put ſuch an infant by ſuch means in danger 
of his life? And what diverfity is there between this caſe and the caſe in queſtion ; for nobody was 
bound by the law to take up the infant but he which brought it thither, and by ſuch means the in- 
fant might periſh ; the default thereof was in the plaintiff, and therefore the action will not lie. And 
thereupon it was agreed, that the plaintiff take nothing by his writ. — Ow. 98. S. C. according to 
Le. 227. 

Serjeant Hawkins ſays, it ſeems to be the better opinion that not only a conſtable, but any private per- 
fon who ſhall ſee another expoſe an infant in the fireet, and reſuſe to take it away, may lawfully appre- 
bead and detain him till be ſhall t to take care of it. 2 Hawk. Pl. C. 77. cap. 12. f. 19. 


17. It ſeems clear, that al! perſons whatſoever who are preſent 
when a felony is committed or a dangerous wound given, are Ls 
to apprehend the offender, on pain of being fined and impriſoned 
for their negle& unleſs they were under age at the time. 2 Hawk. 
PI. C. 74. cap. 12. f. 1. [72% 


(E. a. 2) Impriſonment. Juſtification, By Perſons 
not Officers. Pleadings. 


1. TPRESPASS of impriſonment, the defendant pleaded that the 


plaintiff aſſaulted him, and would have beat him, by which 
the defendant came to the conflable, and prayed him to arreſt him to find 
furety of the peace, who did ſo, and he came in aid of the conflable ; 


judgment ſi adio, and admitted for a good plea in the written 


k. Br. Treſpaſs, pl. 79. cites 3 H. 4. 8. 9. 


2. In treſpaſs of falſe impriſonment, becauſe the defendant 


aſſaulted, beat, and impriſcned the plaintiff till he made fine. 
The defendant ſaid that adios non; for he ſaid that in the time of the 
rebellion of Fack Cade, one M. S. and other malefafors in the vill 
of B. where, & c. made inſurrefion, and would have cut off the heads 
of all that were not 3 and they took the plaintiff, and car- 
ried him to the croſs, and would have cut off his head, and the defend- 
ants came and laid their hands peaceably upon the plaintiff, and car- 
ried him to the houſe of the mayor, and prayed him to keep him in his houfe 
all that night, in ſalvation of his life, by which he was there all the 
night, which is the ſams aſſault, battery, and 3 - 
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which the action is brought; and ſaid that he did not make any 
fine, &c, And the beſt opinion was, that it is a gad plea with- 
out ſaying that the rebels were there watching all the night, ſo that 


| they could not let the — 4 at large ſooner than they did ; anda [4911 


good plea, without traverſing abſque hac that they impriſoned him 
till he made fine ; for then he traverſes that which he juſtified be- 
fore, and alſo the impriſonment ought to be anſwered; for other- 
wiſe he ſhall recover damages for the one and for the other. 
Br. Faux Rent, pl. 3. cites 35 H. 6. 54. | 

3. Treſpaſs of impriſonment ; the defendant juſtified, becauſe he 
no brought action of debt againſt the now plaintiff in the court of 
the Tower of London, and it was returned nibil, by which capias 


| * to the bailiff there to take the plaintiff, and the now defendant 


ewed the plaintiff to the ſaid officer, by which the officer took him by 
his warrant, and returned cepi corpus, &c. which is the ſame im- 


priſonment of which the plaintiff has brought his action; and the 


plea was challenged, becauſe it is an impriſonment by the bailiff 
or officer who arreſted him, but is no impriſonment by the defend- 
ant who ſhewed him to the officer; and ſo per Cur. it is u plea, 
unleſs he ſays further that he required the officer to arreſt him by his 
warrant, by which he did it, and then this requeſt, with the arreſt 
by the officer, is a lawful impriſonment in him who required him ; quod 
nota. Br. Treſpaſs, pl. 307. cites 4 E. 4. 36. 

4. Impriſonment was uftified, becauſe the defendant was in com- Common fame 
pany of thieves, who had killed J. S. and the voice and fame was that in ſomecaſes 
he was guilty. The being in the company is traverſable, but not the pon. abi 
voice and fame; per Markham Ch. J. Br. Traverſe per, &c. fication, as 
pl. 339. cites 7 E. 4. 20. 
was taken upon the voice and fame; quod nota. Ibid. 1 
7 E. 4. 20. But this is to be underſtood, if the cauſe for which he was taken be public, but not where 


the cauſe is private, as for taking a man's goods in a private manner, there he muſt ſhew ſpecially that 


the goods were found with him, and in his poſſeſſion, and not to go by belief, and to give credence to 
every particular man, but he muſt thew ſome good and apparent cauſe to the court. Arg. Bulſt. 14g. 
and ſays ſo is 7 E. 4. 20. Ibid. 1 50. per Croke J. The difference is where an offence was committed, 


and ſuſpicion withal, common fame will excuſe, but not where no ſuck offence was committed, in caſe 


of Wale v. Smith. 


5. In treſpaſs the defendant ju/ified the impriſonment of the plain- 
tiff, becauſe he aſſaulted F. N. to have robbed him, by which the de- 
fendant took him and put him in the ſtocks. The plaintiff faid 
that de ſon tort demeſne abſque tali cauſa; and a good plea, and 
fo to iſſue, Br. De ſon tort, &c. pl. 39. cites 9 E. 4. 27. 


6. Treſpaſs of aſſault, battery, and impriſonment at E. the de- Br. Double, 


fendant ſaid that a man war robbed by F. S. and R. ſuch a day, who 5 85 

came to the houſe of the plaintiff,. and the conſlable arreſted the plain- 

tiff, becauſe he had ſuſpicion of him, and becauſe he would not obey him, 
commanded the defendant to aſſiſt him, by which the defendant put 

his hands upon him, which is the ſame battery ; and after he went with 


the conſtable to D. in aid of him, and there delivered him to the gazler, 


which is he ſame impriſonment, &. and a good plea ; for it is as 
well the impriſonment of the defendant 2s of the conſtable, and 
is not double, viz. the power which every man has to arreſt a 
felon, and the command of the conſtable ; but it is not good un- 

| lets 
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Treſpaſs. 
leſs the defendant eus ſepicion in the plaintiff, as to ſay that B 
Twas a man of ill fame, or a vagrant doing no work; by which he 
pleaded ſo. Br. Treſpaſs, pl. 335. cites 17 E. 4. 5. 

7. Falſe impriſonment againſt an abbot, and commoign; the 
abbot /aid that I. S. came is him fuch a day and year, and ſaid that 
Be wat in doubt of his life by R. aubo intended to kill and deſtroy 
Bim, und prayed his advice and counſel, who counſelled him to go to 
T. N. juſtice of peace for a warrant of the peace, by which he 
obtained a warrant, whereby the plaintiff was arreſted to the 


peace; and the officer faid that if he would not find ſurety, that 


he would carry him before the juſtice of the peace. And the 
opinion of the whole Court was, that the plea amounts only to 
not guilty ; for the defendant juſtifies no impriſonment, and his 
counſel was lawful. But per Rede, if he had ſaid that he came 
zn aid of the officer, &c. this had been a good plea; quod non ne- 
gatur. Br. Faux Impriſonment, pl. 17. cites 12 H. 7. 14. 

8. In falſe impriſonment, it is no plea that diverſe oxen were ſlole, 
end becauſe he ſuſpeed the plaintiff that he had ſtole 6 oxen, he 
arreſted him; for he ought to ſay preciſely that the oxen were 
ſole; for otherwiſe he cannot arreſt him. Per Fitzh. quod nemo 

vit. Br. Faux Imprifonment, pl. 1. cites 27 H. 8. 3. 

9. In falſe impriſonment, where the defendant juſtifies for ſeve- 
ral cauſes, and ſome of them are found good, and others net, the 
defendant ſhall not be amerced for this falſity ; for there was good 
cauſe for the arreſt, and this is only a defence, and not by way 


of action, as an avowry is. Jenk. 184. pl. 77. 


— — 
Fol. 560. 
— 


ment, pl. 13. 
eite S. C.— 


Br. Oe fon 


tort, &c. pl. 
46. cites 


Cro. C. 394. 
Pp + 6 e. 
accordingly, 
ar the 


Court laid, 


(F. a) Impriſonment. Fuſlification. For what 
| Cauſes it may be. 


Lr. F a tenant by kmght-ſervice has 2 ſons, and the eldeſt is taken 
by the Scots, and carried out of the realm in the oe of the fa- 
ther, and after the father dies, the lard may juſtify the taking the 
ger brother as his avard, till the eldeſt comes back into Eng- 
land, and he has conuſance of it. 22 Af. 85. admitted. It ſeems 
it is intended, that he had not conuſance in his abſence whether 
he was alive or dead.] | | 
2. A man cannot juſtify the impriſonment of a villein by com- 
mand of the lord, unleſs for rebellion or diſobedience. Br. Faux 
Impriſonment, pl. 40. cites 33 E. 3. and Fitzh. tit. Treſpaſs, 253. 


% 


(F. a. 2) Treſpaſs juſtifiable by Officers. [By 


Warrant. ] 


(1. FF there be the pariſh of D. ond there is alſo a will called 8. 

which in truth is within the pariſh of D. but for a long time, 
that is to ſay, 60 years and more before the flatute of 43 El. cap. 
of the poor, and ali times after has been reputed a pariſh by itſelf. me 
. | | | e 


oO *%* 0 


18 „ CÞ. CÞ 


% F  w 


N 


5 » * » hd 


q 


Creſpaſs. 


the church-watdens of the pariſh of D. conceiving- that by force 
of the ſtatute of 43 El. they had power to tax the inhabitants of S. 
to the poor of the paryſP of D. taxed them accordingly and there- 
upon, for default of payment thereof, have a warrant from the 
juſtices of peace, according to the ſtatute, directed to the church- 
wardens to levy it. Whereupon the church-wardens take a diſireſs 
of the inhabitants of S. who bring an action of treſpaſs, and the 
church-wardens juſtify by force of the warrant of the juſtices. This 
is no good juſtification nor excuſe of. the treſpaſs, though they 
do it by force of the warrant of the juſtices, and though (as was 
faid) I cannot diſpute the rag of the juſtices, inaſmuch 
as the church-wardens nor juſtices have any power to charge 
them, and ſo they ought to take conuſance of the law at their 
peril. * Hill. 10 Car. B. R. between Nichols and WALKER ad- 
judged, upon a ſpecial verdict found at bar. Tr. 10 Car. 
ot. 222. 
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that it is not 


Ike to an 
officer's 
making an 
arreſt by 
warrant out 
of the King's 
court, which 
if it be er- 
ror, the oft 
cer muſt nog 
cont:adict, . 
becauſe the 
Cou t has a 
general ;u- 
riſ.ction. 
But here the 


juſtices of 


peice h ] 
but a parti, 
cular juriſ- 
dict ion to 


make warrant to relieve rates well aſſeſſed. fo. 355. pl. 4. S. C. adjudged that treſpaſs lay. 


S. C. cited Arg. 4 Mod. 349. in the caſe of Crump. v. Holford. 


[2. If A. brings action againſt B. in an inferior court of record, in 
ehich C. is bail for B. and binds by recognizance his gods and lands, 
that B. ſhall render his body to priſon if he be condemned, or 
that he ſhall pay the money recovered ; and after judgment is given 
againſt B. and a precept is directed thereupon 7o the baily of the court 
in nature of a capias ad ſatisfaciendum, to take B. if he be found, 
and in his default to take C. And thereupon the baily returns, that 
becauſe B. was nit found, he took C. in execution; though by this 
recognizance C. does not bind his perſon, ſo that the capias does 


not lie againſt him; and though a capias does not lie at the ſame 


time againſt the principal and bail by a cuſtom, (as was alleged) 
but a capias ought to be firſt againſt the principal, and after a 


ſcire facias againſt the bail; and though it was apparent in the pre- 


cept to be againſt lau, ſo that the bailiff might have taken notice 
of it, yet becauſe the Court had juriſdiction of the cauſe, and 


[ 493] 


S. C. cited 
by Sir lohn 
Powel! in his 
argument in 
the caſe of 
(:WINNE Vo 
OOLE, 2 
Lutw. in the 
Appendix, 
1503. 


he did it by force of the precept of the Court, it ſhall excuſe him. 


Hill. 10 Car. B. R. between SEABORNE AND SAVAKER, adjudged. 
Per Curiam upon demurrer. Intratur, Tr. 10 Car. Rot. 572. 

3. In bill of treſpaſs it is not denied by the plaintiff, but that 
the ſheriff, by capias awarded upon indictment of treſpaſs, may break 
the houſe, or the doors of his cloſe, to ſerve the arreſt. Br. Treſ- 


_ paſs, pl. 248. cites 27 Aſſ. 37. but ſee thereof 18 E. 4. 4. 


The ſheritf 
cannot break 
a beaſe nar 
cheſt, to 
make exe. 
cution by 


Gieri facias; per Cur. But he may take the goods or body for execution. Br. Treſpaſs, pl. 390. cites 


18 E. 4. 4. 


4. What an officer does by colour of juſtice or office, is excuſable. 


See Kelw. 66. b. pl. 8. 20 H. 7. Anon. 

5. When a court has juriſdifion of the cauſe, and proceeds in- 
verſo ordinc, or erroneouſly, no action lies againſt the party that 
ſues, or againſt the miniſter of the court that executes the precept 


At in treſ- 
paſs the de- 


ferdant Juſti- 
fed takirg 


or proceſs of the court, Reſolved. 10 Rep. 76. Mich. 10 Jac. in / b in 


caſe of the Marſhalſea. 


was, bailif of the mancr of D. and J. J. rectrered demage: uten plaint again}; the plaintiff in the cou t- 


exceution, 
becau/e he 


baren 3 
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baron ; and the d:ferdant, Ly prec pt to bim directed, made execution. The plaintiff ſaid, that J. S. ſued 
againf bim plea of franktenement there by plaint, where none ſhall anſwer of franktenement there, un- 
leſs by writ, by which he demurrcd upon it; and yet the Court awarded damages againſt him for 
not defencing, and the defendant took the beaſts for the damages, where the judgment was coram non 
Indice, and demanded judgment, and prayed damages, and by award he took nothing by his bill; for 
the officer ſhall not be grieved as here, for the judgment is not void; but ball baue error or falſe judg. 
ment ; but ſhall not have affije; becauſe the land lies witbin the juriſdiftion of the Court, though they 
ought to have held the plea by writ. Br. Treſpaſs, pl. 238. cites 22 Aſſ. 64. | 
So if the ſheriff arrets à peer on a capias in debt out of C. B. he is excuſable, becauſe the Court hag 
juriſdiction of the cauſe. 10 Rep. 76. b. in caſe of the Marſhalſea. | 
Treſpaſs againſt an officer, who juſtified by a proceſs out of an inferior court ; but becauſe the cuſ- 
tom was not purſued, judgment was againſt him. Hale Ch. J. took this difference: if an officer, for 
his excuſe, juſtifies by procefs according to cuſtom, out of an inferior court, though the cuſtom be bad, the 
officer ſhall be excuted, and the judgment is not void, but voidable z but if the cuſtom be not purſued, 
the officer ſhall not be excuſed ; as if a cuſtom be alleged in a court after a plaint levied to take out 
proceſs, and he alleges that proceſs was taken out, (but alleges no plaint levied,) be is a treſpaſſor. 
Freem. Rep. 356. pl. 449. Mich. 1673. Bennet v. Therne, 


494] 6. But when the court Gas not Juriſdifion, all the proceeding is 


— coram non judice, an action lies againſt them, without regard to 


brought in Precept or proceſs. Reſolved. 10 Rep. 76. in CASE or THE Man- 


a court of a SHALSEA., 2 * Bulit. 64. Weaver v. Clifford, S. P. Per Fle- 
contract, 1 8 5 1 | 

contre , ming Ch. J. and Doderidge J 

made cut of the juriſdiction, or of land which lies cut of the juriſdiction, and the plaintiff or demandant 
recovers, has execution, there treſpaſs lies; for it was coram non judice. Contrary here, and fo a di- 
werfity where the court may bave juriſdiftion of the thing by ſome means, and where it cannot have ju- 
riſdiQion by any means. Br. Treſpaſs, pl. 238. cites 22 Aff. 64. 

But where a private at? of parliament erected a cot of conſcience in B. for all matters under 40 s. and 
eng&:d, that all judgments for ſuch matters elſewhere ſpauld be merely void; yet a judgment had in the 
town- court for a matter under 40s. where this matter was not pleaded, is a juſtification of the officers 
for taking the defendant in execution, Carth. 274. Paich. 5 W. & M. B. R. Prigg v. Adams. — 
2 Salk. 674. 8. C. accordingly, ——Skin. 350. 366. 407. S. C. | | 


So if ajuf- 7. If juftice of peace makes a warrant to arreſt one for felony, who 
* is not indicted, though the juſtice errs in the warrant of it, yet 
fervein bis falſe impriſonment lies not againſt him who exccutes it. 10 Rep. 
warrant oft 76. b. in caſe of the Marſhalſea, cites 14 H. 8. 16. a. 


the circum - 


PSances preſcribed by a ftatute, yet if the conſtable executes the warrant he is excuſed, as the ſtatute of 
Car. 2. appoints, that all ſend their horfes and carts to work in the highways, (not having a reaſonable 

excuſe to the gontrary.) If a complaint be made to a juſtice of peace, that ſuch a man did not ſend 
his horſes, &c. and he makes a warrant; but mentions nothing in the warrant of his having ſent for 
the party to know his excuſe, yet the officer ſhall not be queſtioned for exccuting it. Vent. 273. Trin. 
27 Car. 2. E. R. Webb v. Batchilor.——Freem. Rep. 396. pl. 514. S. C. and the Court inclined, that 
the officer was not liable, by reaſon of any irregularity in the juſtice's proceedings, if it be a matter 
whereof be has jurifdition. —— Ibid, 407. pl. 533- S. C. and judgment per tot. Cur. for the defend - 
ant. ——S. C. cited by Sir John Powell in his argument in the caſe of Gwynxe v. Poor k, 2 Lutw- 
1 563. and ſays, that Lord there ſaid, that otherwiſe it would be making the conſtable more know- 
ing than the juſtice. | 

8. No action of ,treſpaſs will lie againſt officers for taking good: 
or cattle by a replevin, unleſs he who has the poſſeſſion claims property 
2vhen the officers come ts demand them, and they take them, notwith- 
ſtanding ſuch claim of property; and this ſpecial matter muſt 
come in by way of replication by the plaintiff; per Holt Ch. ]. 
Carth. 38r. Trin. 8 W. 3. B. R. in cafe of Hallet v. Byrt. 

9. Aud ſo there is a difference between a replevin and other proceſs, 
in reſpect to officers; for in replevin they are expreſsly com- 
manded what to take in ſpecie. But in writs of execution the 
words are general, viz. to 1evy of the goods of the party; and 
therefore it is at their peril if they take another man's goods; for 

Ps n 


„ „ 9s oy wo. 


* 


Treſpaſs. 


in that cafe an action of treſpaſs lies; per Holt Ch. J. Carth. 38 f. 
in caſe of Hallet v. Byrt. 5 8 
10. In treſpaſs and falſe impriſonment for ſuch a time, quoiſque 


the plaintiff paid 115, The defendant juſtified under the ſtatute 
3 Jac. 1. cap. 15. for erecting a court of conſcience in London; and 
that on ſuch a day the Court did order, that he ſhould be carried 
to the Counter, and impriſoned until he paid 7s. debt, and 28. 6d. 
for coſts, by virtue whereof the defendant, being an officer, toast him 
and detained him 6 hours. And upon demurrer- it was held, per 
Cur. that though the defendant did not anſwer the detaining, 
quouſque the plaintiff paid 118. yet the plea is well enough; for 
* impriſonment, and not the quouſque, is the cauſe of action; 
but the quoſque is only matter of aggravation. And if he had 
ſaid nothing to the money, the juſtification had been good; and 
if, after payment of the 9s. 6d. he had been detained, he 
ought to have replied it. But they held the plea 2½, becauſe the or- 
der way te carry the plaintiff to the Counter ; and though he confeſſes 
he detained him 6 hours, he does not fheww it 2vas in the Counter, or 
in carrying him thither. And this differs from the caſe of a com- 
mon arreſt; for in ſuch caſe the oſlicer may make any place his 
priſon, becauſe the writ is ita quod habeas corpus ejus coram, &c. 
apud Weſtm', which is a general authority; but here it is a ſpe- 
cial authority to carry him“ to the Counter. 1 Salk. 408. pl. 3. 
Mich. 8 W. 3. B. R. Swinſted v. Liddall. 


ment was given for the plaintiff. 
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5 Mod. 296. 
S. C. and 
per Cur. this 
is a ſpecial 
authority 
given by a& 
of parlia- 
ment to this 
court of 
conſcience, 
to commit, 
&c. but the 
officer is not 
to detain the 
perion in 
cuſtody till 
the money ig 
paid to him; 
tor neither 
he or the 
ſheri ff ſhould 
receive it, 
unleſs it 

is upon a 

fi” fa”. 

And after- 
wards in 
Hilary term, 
for this tea - 
ſon, judg- 


Skin. 664. pl. 2. S. C. and Holt Ch. J. faid if the plaintiff 


would take advantage, he ought to ſhew that be paid the g. 6d. and that the plaintiff detained 
Lim after wards ; otherwite the quoulque is only in aggravation, and ought not to be anſwered ; and 
though it ſhould be a var.ance, yet the concluſion, quæ eſt eadem tranſgreſſio, aids it.—3 Salk. 219. 


pl. 6. S. C. by the name of SW1XSTEAD v. SMITH, adjudged, 
teen after payment of the 9, 6d. it had been material; but then the plaiatiff ſhould have 


a teplications 
11. If there be judgment, and a ca? fa? or other execution 
is taken out, the Heri, and all other perſons acting under him in 
the execution are juſtifiable, though there be no judgment. But 
if a ſtranger of his own head ier pace, who is not concerned, and 
he ſets on the ſheriff to do execution, he cannot juſtify this. Or 
ſuppoſe it be the plaintiff who ſued out the writ, he muſt in his 
juſtification plead the judgment; for if there be no judgment he 
is a treſpaſſor; per Holt Ch. J. in delivering the opinion of the 
Court. 12 Mod. 178. Hill. 9 W. 3. B. R. in the cafe of Britton v. 
Cole, cites Ray. 73. Turner v. Felgate. 

12. Where a judgment is illegally entered, and aſterwards execu- 
tion is ſued out thereupon, and executed, the oſlicers who execute it 
are excuſed, but the plaintiff is liabie; for the officers are in no 
ſault; they do but obey the proceſs of the court. 2 L. P. R. 260. 
tit. Office and Olſicer. | 

13. In treſpaſs for taking goods, the defendant pleaded a plaint 

in replevin in the ſheriff's court in Londen, and that he was ſerjeant 


at mace, and a precept came to bim ta reþlevy theſe goods, which he did $. C. 


accordingly. The plaintiff demurred. And per tot. Cur. the 


plea is ill for want of ſhewing a return; for wherever a principal 2 
Meer is to juſtify under a returnable proceſs, he maſt ſbe to that dendum, ot 
| xX | | the 


Vol. O 9 


And Holt ſaid, if the detainer had 


ſet ir forth in 
* [ 495 ] 


12 Mod. 
296. Paſch. 
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And 
ſays, that in 
capias s 
ref on- 
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' * the writ wat returned as he is commanded to do, and ſhall not be 
rec do 7 be * . * * 
| {i 2 protected by it, unleſs lie ſhews he paid a full obedience in acting 
tag or under it; but any ſubordinate officer, as a bailiff, may. In this 
: = _ cafe the defendant is a principal officer z and this proceſs, under 
nme ob : 4 
be brought Wuich he juſtifies, was a returnable proceſs; and judgment was 
2:ainft him entered for the plaintiff, Salk. 409, 410. pl. 5. Hill. 12 Will. 3. 
 I»rezecut- B. R. Freeman v. Blewit. 
ing them, he 
| ca mot juitity without ſhewing a return. 3 Salk. 220. pl. 8. S. C. ſays, that becauſe the pluriet 
replevin commands tue ſheriff to replevy the goods, vel clauſum nobis ſignifices, therefore he muſt re- 
tuen the writ, otherwiſe this inconvenience might happen, (viz.) that if the defendant ſhould appear, 
and de nentuit (for he is the fi. ſt actor) the Court would be at a loſs how to give judgment whether 


Pro returno habendo, or 2 Capias in withe:nam, or a mere nonſuit.—Ld. Raym. Rep. 632. S. C. ad- 
Jadged accordingly. 


— ET OL "TIES. WWD A TT To A 


14. An arreſt of a criminal without a warrant cannot be made 


| good by a warrant ſubſequent, 2 Hawk. Pl. C. cap. 13, pl. 9. 


1 , * 
T= C. a. z) Treſpaſs juſtifiable by thoſe who are aiding 
— | Mere. 


Cro C. 446. ['t. IF a /atitat comes to a ſheriff to take J. S. and the ſheriff 
* _— makes his warrant to certain bailiffs to arreſt him, and the 
NE bail iir arreft him, and after the arreſt J. D. upon the intreaty of the 
judges for bail keep the priſoner in his cuſtody till he is delivered by the 
_ 455 ſheriff; this is good matter of juſtification for J. D. in an action 
j withitanding Of falſe impriſonment brought againſt him by J. 8. Hill. 11 Car. 
J i was ob- B. R. between G1RLING AND ALLEN. Per Curiam adjudged 
| jected hat upon a demurrer. Intratur, Tr. 11 Car. Rot. 539.-] | 
did not return the writ. Jo. 378. pl. 8. S. C. adjudged, | 
E [109901 ; 1 
| See pl. 2. [2. If a ranger after an arreſt of a priſoner by bailiffs, pon a 
| proceſs of latitat, or capias, comes in aid of the bailiffs, and aſ- 
| | ſiſts them to keep the priſoner in their cuſtody, and this upon the 
| command of the bailiffs, it is juſtifiable by the ſtranger in an action 
of falſe impriſonment. Hill. 11 Car. B. R. in the ſaid cafe of 
GIRLING AND ALLEN. Per Curiam.] ) | 

3. Treſpaſs of battery by J. the defendant ſaid that J. wounded 
B. to death and one W. a conſtable of the ward came to attach him, 
and he fteed in defence, and he came in aid of the conjtable, and the ill 
which he had, was de ſon tort demeſne, &c. Judgment, &c. 
The plaintiff ſaid that de fon tort demeſne, &c. Br. Treſpaſs, 
pl. 110. cites 38 E. 3. g. | 5 

4. Treſpaſs agaluſt 2 of a horſe taken, the one ſaid that he is 
bailiff, and attached it by plaint entered by R. againſt the plaintiff, and 
the other ſaid that he came in aid of the bailiff. Br. Freſpaſs, pl. 402. 
cites 41 E. 3. 29. 

5. Aſſault and battery by huſband and wiſe againſt the defend- 
ant, a conſtable, and 2 others, who. p/caded to all but the aſſault nat 
gviity, and as to that, the defendant juſtified that the wife was pre- 
ſented in the leet to be a common ſcold ; whereupon the fleward made a 
warrant to the confbable to punith her according to law, and the 


defendants 


s- n n — 3 4. * 


15 


the 
he 


. Rr. Lk. Toy 
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vefendants went to the plaintiff”s houſe to execute the warrant, and the 


wife aſſaulted the conflable ; wherefore he commanded the other defend- 


ants to lay hands upon her, and take her, which they did molliter. It 
was holden by the juſtices to be a good juſtification, although they 
neither ſhea the day when the leet was holden, nor that the plaintiff”s 
houſe was within the juriſdiction of the leet, nor the leward's war- 
rant; for that theſe were all but inducements to the bar and juſ- 
tification, and the ſubſtance is the preſentment and the command 
of the conſtable, Mo. 847: pl. 1147, Hill. 13 Jac. B. R. Cur- 
teys's caſe, | | 

6. Treſpaſs for entering into plaintiff's houſe, and taking his goods ; 


defendant juſtifies by virtue of a replevin out of the ſheriff's court 


in London, and a precept thereupon to J. S. an officer, and defend- 
ant came in aid of him. Plaintiff replies, that before the taking 
away the goods he claimed property in them, and gave netice thereof to 
the defendant, And the queſtion, upon a ſpecial verdict, Was, 
whether the taking away after claim of property, and notice there- 
of, did not make him a treſpaſſor ab initio ? And held per tot. Cur. 
that he was a treſpaſſor ab initio; for though the claim ought to 
be to the ſheriff or officer, and that a claim to a perſon that comes 
in aſſiſtance, be not enough to the making the execution illegal, 
1 the officer does not deſiſt, yet if it be notiſied to him that comes 
n aid, that claim of property is made, he at his peril ought to 


deſiſt. 6 Mod, 139, 140. Paſch. 3 Ann. in B. R. Leonard v. 


Stacy. 
7. It is a good plea for a ſtranger, that he entered into a houſe 
in aid of a bailiff who had a writ of execution, and took the goods, 


and he need not ſay that he did it by command or defire of the bailiff j 


for every one not only may, but is by law, bound to affift :Ffficers in 
execution of juſtice. 10 Mod. 24. Trin. 10 Ann, B. R. Temples 
man v, Caſe, | | 
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(F. a. 4) Juſtification by Officers. Pleadings. [ 497 ] 


1. TRESPASS, N. rid upon the horſe of his maſter to C. and 
there one affirmed a plaint againſt the ſaid J. N. and attached 
rhe ſame horſe, by which the maſter of the ſervant brought treſpaſs 
againſt the bailiffs, ꝛubo attached the horſe and recovered by award; 
tor the defendant ſaid the arreſt was by others and not by him, and did 
not traverſe the tort done by him, and ſo the plaintiff recovered ; for 
the officer is bound to know whoſe goods he attaches, Br. Treſ⸗ 
pals, pl. 99g. cites 11 H. 4. 90. | | 
2. The defendant juſtified to make execution upon the land ar 
cer of the admiralty for the ſum of 20 marks there adjudged to 
N. and the plaintiff ſaid that m_ tort demeſne without ſuch cauſe; 
elverton ſaid this is no plea z for where a ſheriff juſtifies by fieri 
facias to him directed, &c. it is no plea that de ſon tort demeſne 


without ſuch cauſe, quod Newton & tota Curia conceffit ; but if 


the ſheriff makes warrant to his ſervant, and he ſerves it, and 


juſtifies thereby, there de ſon tort demeſne is a good plea againſt .' 
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him; quod nota, divegſiy being matter of record and matter in fact, 
and immediate officer and 5ther officer, and therefore as hete he was 
compelled to anſwer to the cauſe, per Cur. quod nota. Br. De 
ſon tort, &c. pl. 14. cites 19 H. 6. 7. 

3. Treſpaſs for beating and impriſoning his avife, &c. the defend- 
ant juſtified by warrant from the ſheriff; the plaintiff replied de inf 
ria ſua propria abſque tali cauſa. The plaintiff had a verdict, and 


it was moved for a repleader, becauſe de injuria ſua propria is not 


a plea to matter of record, but the plaintiſt ought to have traverſed 


the warrant ; but adjudged good after a verdict, Raym. 50. Mich. 
13 Car. 2. B. R. Collins v. Walker. | 

4. In treſpaſs the defendant, as bailiff, fie by warrant on re- 
cavery in aſſumpſit in court baron, not ſhewing the cauſe thereof te ariſe 
within the juriſdiftion of the court; for which cauſe the plaintiff 


demurred, and per Cur. it is ill. 1 Keb. 840. pl. 26. Hill. 16 & 17 


Car. 2. B. R. Hoyland v. Bacon. 
5. In treſpaſs of battery, the defendant juftrfies by proceſs to arreſt. 


one Wood, and the plaintiff would have reſcued him, whereupon he did 


malliter manus imponere ; the plaintilf replied de injuria ſua propria, 
abſque hoc that the defendant had taken him by virtue of ſuch warrant 
as that by which the defendant juſtified ; to which the detendant de- 
murred. And per Curiam the juſtification is ſufficient, and bet- 
ter by the admittance in the replication, than if the iſſue had been 
offered de injuria ſua propria generally without ſuch trayerſe ; and 
judgment pro plaintiſt. 2 Keb. 293. pl. 77. Mich. 19 Car. 2. B. R. 
Haywood v. Wood. | 

6. In treſpaſs, the defendant Jie by a judgment in cject ment, 
and an habere facias pofſeſſionem, and warrant therean, by which ke 
was commanded to put the plaintiff in ejectment in poſleſhon, by 
virtue whereof he entered into the houſe, &c. aud took the goods 
and put them in the highway, an@ the plaintiff refuſing to go out, 
he thereupon molliler manus impoſuit to turn her out, and ſhe de injuria 
ſua propria afſaulted him, by which he defended himſelf, abſque hoc 
that he awas guilty befere the warrant er after return of the aurit ; the 
plaintiff replied de injuria ſua propria, without any traverſe, or with= 
out ſaying adſque lali caifa. Reſolved upon demurrer that this re- 
plication was ill, becauſe de injuria ſua propria is no good iſſue 
in any caſe without the words abſque tali cauſa; but in this caſe 
either the writ of poſſeſhon or the warrant upon it ought to be 
traverſed 2 Lutw. 1381. Paſch. 4 Jac. 2. Rodoway v. Lowder. 

7. Treſpaſs for entering her houſe and taking her goods; the 
defendant juftified by virtue > a fieri facies again? the goods of one 


Dunn, and a warrant there, by which he entered the houſe and took 


the goods aforeſaid. And upon demurrer the plaintiff had judg- 


ment, becauſe the plaintiff counted of the goods taken as of his 
own goods, and the defendant did ns aver that the goods which he 
took were the gaxds of Dunn ; an if he had made ſuch an averment, 
yet he ſhould have alleged that they came there by the tort of the 
plaintiff, or ſome other matter by which he might juſtify the entering the 
haufe of the plaintiff to take them. 2 Lutw, 1385. Trin. 4 Jac. 2. 
Gardner v. Peyton and Chapman. 


* 


8. Where 
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8. Where an action is brought againſt an Meer, or his aſſiſtant, 
for executing of a capias ad ſatisfaciendum, he need net ſet forth the 
judgment but only the wwrit and warrant ; becauſe he is an officer of 
the court to execute the proceſs of the court; and if the proceſs be er- 
roneous, or there is no judgment to ground the proceſs upon, yet the 
officer thall not ſuffer, for he doth but his duty to obey the court, 
who will protect him. But if the action he brought againſt the 
plaintiff in the execution, he nu? plead his judgement. Hill, 
5 W. & M. B. R. 2 L. P. R. 259. tit. Office and Officer. 

9. Treſpaſs quare clauſum fregit & averia cepit & aſportavit 
the defendant came and juſtified, and pleaded a by-law, &c. an 
that he, os bailiff, too the beaſts as a diftreſs for breach of the by- 
law by the plainniftz and upon prolix pleadings, which were 
drawn up on the precedent of 'TiNTENEY's caſe in 1 Cr. and 
March, the plaintiff demurred, and many exceptions were taken, 
but in the rctolution of the Court, Holt Ch. J. ſaid that the plead- 
ings are ill, becauſe that the defendant had net fhewn a precept to 
make the diſtreſs; for he could not do it ex Mio no more than a 
ſheriff might execute a judgment of B. R. without a writ, and 
the command in this cafe is traverſable; for this is the difference 
between a jruftification in treſpaſs, and an avorory in replevin, that 
the juſtification there z in the right, and therefore not traverſa- 
ble. But in treſpaſs it is only by way of excuſe ; alſo in treſpaſs it 1s 
ſufficient to ſay, preſentatum exiſtit, but in avowry he ought to ſbeau 
the thing was done, as well as preſentatum exiſtit. Skin. 587, 
Mich. 7 W. 3. B. R. Lamb v. Mills. 

10. Treſpaſs againſt the officers will not lie for taking goods, &. 
by virtue of a replevin, unleſs he that has poſſeſſion clatms a property 
Then the officers come to demand them, and they take them notwith- 
ſtanding ſuch claim; and this ſpecial matter muſt come in by way 
of replication by the plaintiff; and ſo there is a difference between 
2 replevin and other proceſs of law, with reſpect to the officers ; 
for in the firſt caſe, (viz.) in replevin, they are expreſsly com- 
manded what to take in ſpecie, but in writs of execution, the 
words are general, (viz. to levy of the goods of the party, and 
therefore it is at their peril if they take another man's goods, 
for in that caſe an action of treſpaſs will ie. Per Holt Ch. J. 
Carth. 38 1. 'Frin. 8 W. 3. B. R. in caſe of Hallet v. Burt. 


(G. a) Treſpaſs ab Initio. What Act ſhall make a 


Man [Mer or otber] Treſpaſſor ab Jnitio. 


A 1 a man enters into a houſe by authority of law, and abuſes 


bat authority, he is a treſpaſſor ab initio for the ſirſt entry; 
for it ſhall be intended that his firſt entry was to this purpole. 
Co. 8. TE sIX CARPENTERS, 146. b. 11 H. 4. 75. b.] 


quart of wine which they called for, but went out again and refuſed to pay for the wine. 8 


4991 


The caſe 
was, that 
the fix care 
penters went 
to a tavern, 
and drank 2 
Rep. 146. 


Ihe non-payment did not make the carpenters treſpaſſors; for that was a non fraſance, and no non- 


feaſance thail ever make a man a treſpallor ab initioz per Coke Ch. J. Roll. Rep. 130. 


None 


$eafance cannot make the party that has authority or licence by law to be treſpatiar ab initio. 8 Rep. 146. 


Mick. 8 Jac. The Carpenters caſe, 
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If a man diftrain corn in ſheaves, and thre/bes it, or comes to 2 tavern, and fleals a hamper, in theſe 
Caſes they are treſpaſſors ab initio, and the very entry is puniſhable, which at firſt by the licence in law 
was good, Ot erwiſe it is of a licence in fat, as Yely. I. ſays; for this excuſes the entry though tor- 
tious act enſues, and the party ſhall be puniſhed only for this in which the act js tortious, aud for nothing 
more. Telv. 96. Hill. 4 Jac. B. R. Bagſhaw v. Gaward. 

If the law gives a man a liberty ta a certain intent, and he uſes this libetty to another intent, or t... 
pſes it, he ſhall be a treſpaſſor from the beginning, if not that it be in ſpecial caſes. Perk. f. 190. 

The di ference is berxween a licence in fas, and a licence in law. Perk. f. 191. 


+ Br, Tre. [2+ As if leſer enters into the houſe to ſee if waſte be dine, and 


pals, pl. 97, there flays all night, he is à treſpaſſor ab initio. +11 H. 4. 


gites S. C. 75. b. 


— Dr. 
Replication, pl. 12. cite: S. C —Fitzh. tit. Treſpaſs, pl. 176. cites S. C. 8. P. Br. Li. 
pence, pl. 17. cites 21 E. 4+ 75.— 80 if be enter: do ſee waſte, and breaks the hedge. Yelv. 96, 


v, 


& Rep. 146. [Z. If the purveyer of the king taler my beaſts, as for the houſ- 
þ. cites 18 WF: the king, and after ſelli hs a Ar. he is a treſpaſſot 
That i at. ab initio. 18 f. 6. 9. b.] 

printed, and ſhould be as in Roll. 18 H. 6. 9. be] 

Lane, 90. [4. If a ſearcher ſearches certain ſuf, and unpacks them, and 
* S lays them in the dirt, by which they are impaired though the ſearch 
pl. 17. was lawful, yet this abuſer of this authority in law will make him 
| a treſpaſſor ab initip. M. 8 Ja. in the Exchequer, Ginsox's caſe, 

per Cariam.] ” © bd | 

2 Br. Treſ- [5. If a man comes bo a tavern, and quill be there all the night, the 
Pas, pl- 97- tayerner is not bound to watch with him, nor wait upon him all 


— — fg the night; and therefore if he prays him to go out, and he will not, 


be bab but continues there all the night, he is a treſpaſſor ab initio, f 11 


Satze H. 4. 75- b. 
away the cup without the will of the tavertier, now he ſhall be puniſhed for his firſt entry; for it 

be intended that his entry was unto any other intent hut ta fteal the cup; for the law cannot 
udge his intent againſt his at done, cx poſt facto. Perk. | 191.—8. P. Br. Treſpaſs, pl. 362. 


Cites 22 E. 4. 5 
$9 if he breaks open a hamper, or ſtrikes a ſervant of the houſg. Br. Replication, pl. 12. cites S. C. 


Is. If a con/tabls takes my geeds in his vill, being waived by a felon 


who robbed me of them, and keeps them to the uſe of the owner ; ſo 


that his firſt act was lawful, though he refu/es to deliver them to me 
on demand, he is not a treſpaſſor ab initio. Tr. 4 Ja. B. R. between 

| W ALGRAYE AND 2 - 
$5 If Len- 7. If a man takes my ſheep damage feaſant, and I tender him ſufficient 
Pafalicient N before the impounding, and he refuſes it, and . the 
« ted * beaſts to the pound after, he is a treſpaſſor ab initio. 13 U. 

— the 4. 17. b.] „„ f 
portious. 8 Rep. 147. in the 6 OG EZM TEABH taſe, and Cays that with this agrees 7 E. 3, 3. In the 
Maſter of ST. Mazx's caſe ; and tha! ſo is the opinion of Hull in 13 H. 4. 17. b. is to be under - 
2 which gpinion is not well abridged in tit. Treſpaſs, 180. 
500 


; the tenant won the land tenders the arrears, a diftreſy talæen for it is tartious. 8 Rep. 747. 
But if after the diftreſs, and before impounding, it makes the detainer, and not the taking tortious; if 
impoonding, it makes neither the gag ner the other torfiogs. 8 Rep. 147. | 


(9. If. 
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[9. If a ſerjeant of Londen arreſts J. S. at the ſuit of J. D. upon. Joc 


a plaint entered in the Counter, upon which arreſt J. S. tenders pl'2. S. C. 
bail to the ſerjeant, and prays him to go to the court of the Counter to ac diudged ace 


cordirgly,- 


cept the bail, and the ſerjeant refuſes it, yet action of falſe impriſomment Cre. Cs 196. 


vi & armis does not lie, but he is put to his action upon the caſe; pl. 7. S. C. 


for this does not make him a treſpaſſor ab initio, the caption be- 


ing by Jae proceſs. Tr. 6 Car. between * SALMON + AND Per- T penn 8 


cival. Adjudged B. R. Mich. 14 Car. B. R. between FEVERELL ,gjuaged ac. 
AND BRIDGE R. Adjudged per Curiam in arreſt of judgment, in corvingly.— 
caſe of a bailiff of another county. Intratur, Tr. 24 Car. Rot, - _ * 
where the iſſue was upon the refuſal; and the court held that it pr ;.y v. 
was Þ not the office of the bailiff to take bail, but of the ſheriff or un- S, 


A 175 Veniris J. 
der-ſheriff, ] Cad that if 


the ſoer F upon meſne proceſ; refuſes bail, this does not make him a treſpaſſor ab initio, though he is 


liable to an action upon the caſe ; and cited the caſe of Salmon v. Pe cival.—Ss if t e ſheriff drtains a 


man taken upon meſne proceſs after a ſuperſedeas ; per Ventris J. 2 Vent. 96. cites Cra. E. 494» 
Stringer v. Stanlack, and Cro, J. 379. Withers v. Henley. 
1 S. P. Agreed by all. Cro. C. 196, in the caſe of Salmon v. Percival. 


10. [So] if a capias for the good behaviour be directed to the ſhe- 
riff by the juſtices of aſſiſe, and thereupon the ſheriff mates a wwar- 
rant to J. S. to take him, who takes him accordingly, and the party 
tenders ta J. S. ſufficient bail for his appearance, and J. S. refuſes it, 
and keeps him in priſon after, yet this does not make him a treſ- 
b initio; for it was || not the office of the bailiff to take || See pl. 9. f 
ail, but the ſheriff himſelf ought to do it. P. 10 Car. B. R. be- 5 
tween ADaMs AND BAIiLIE, per Curiam, this being moved in ar- 
reſt of judgment. Intratur, H. 9 Car, Rot. 109.) . 
[It. If the ird of a manor that ought to have all eſtrays there, Cre. J. 147. 
takes an eftray, and within the year works it, he ſhall be a treſpaſior ab 3 _- 
initio, becauſe it is not lawful, and he comes to the cuſtody of him Goward, 
by the law. H. 4 Ja. B. R. between BacsHaw AND GALLARD, 8. as 8 
adjudged upon demurrer.]) | . 
| Yelv. 96. 8. C. — Ny, 119. S. C. reſolved accordingly. 


12. If the lord of a fair has uſed to have 0% upon every ſale, If man 


foker ſheaves 


and for non-payment of the toll the lord /cifer one of the beajts /o folds game fra- 
and works it, this makes him a treſpaſſor ab injtio, Mich. 13 Ja. ar, a:4 

. after tbr. Des 
B. Per Hubard.}] 1 . 
he is a treſpaſſor; and if he diſtrains cows, and after milks them, or a horſe, and after rides upon it, hg 
is a traſpaſſor. Br. Treſpaſs, pl. 392. cites 22 E. 4. 47+ Br. Licence, pl. 17. cites 22 E. 4. 47. 


Abu ſer of diſtroſi lawfuily taken makes it a treſpaſs ab initio. 1 Salk. 281. pl. 1. hill. 2 W. & M. 
C. B. Gargrave v. Smith. S. P. by Ventris J. 2 Vent. 96. in cafe of Bealy v. Sampſon, 


{13. If the cſſam of a vill be, that the bailiffs of the will ſhalt f 501] 
ve 2. for every hide of every ſheep, cow, or ox which is killed cent. 20. 
within the ſaid vill, and for non-payment of it to ſeiſe the hides, 4 3 


&c. and after the bailiffs do take certain higes for non-payment, Fc. the plaintiff 


and tan them, and convert them inta leather ; by this they are treſ- cer 


paſſors ab initio ; for though they do it for neceſſity, becauſe other- . 


wiſe the hides would putrify, yet this will not excuſe them, inaſ- property is 


much as the damage by the putrifying will be only to the owner, ary * 
00 4 N 1 | 
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marks to and not to them; for they may have actlon of debt for the 
— 2d. M. 42, 43 El. B. R. between Dx cod AND REEVE ad- 


eway from judged.) 

the owner, 

fo as he cannot have them again. Put, per Popham, in ſome caſes one may meddle with and uſe a 
diſtreſs, whe: < it is for the owner's benefit; as where one diſtrains armour he may have it icoured, to 
avoid ry ; ſo if one diftrains raw c oth he may ha e it fulled, becauſe it is for the owner's benefit ; but 
this tanning is a means of taxing away the thing itſelf. a 


Cro.C. 446. 14. If upon a latitat a warrant be made by the ſheriff to cer- 
8. #7 ver, tain /becial bailiſtt, to take the body of the party mentioned in the 
casx, S. C. Writ, and they by force thereof take him, and J. S. a ftrauger 
adjodged ac comes in their aid, and by their command, and after the Sheriff does 
2 not make any return of the zurit, yet no action lies againſt J. S. who 
. comes in aid of the bailiffs, becauſe his act was lawful, and the 
| Judged ac- default of the ſheriff in not returning the writ ſhall not put him 
$0937 to prejudice, and make him a treſpaſſor ab initio. Hill. 11 Car. 
B. R. between GIRLING AND ALLEN adjudged upon demurrer, 
that no fas impriſonment lies againſt J. S. who came in aid, tor 

the cauſe aforeſaid. Intratur Tr. 11 Car. Rot. 539.) 

15. But and] if a ſheriff takes J. S. upon a latitat, or other 
capias in proceſs at my ſuit, and by my ſewing, and does not re- 
turn the writ, a falſe impriſonment does not lie againſt me, be- 
cauſe I have not done any wrong. nor is it my default in not re- 
turning the writ, nor was I the ſervant of the ſheriff in delivery 
of the writ, and thewing of the party to the ſheriff. Contra 

8 E. 4. 17. b. by Moyle. © + | 
C. E. 16. 16. If a ſoeriff, upon a fieri facias to him directed againſt J. S. 
pl. 26. S. C. makes a warrant to J. S. R. S.] to execute the writ, and he does it 
4 ac. accordingly, and after the ſberiff makes a falſe return, (ſcilicet, that 
| 1 the writ came tarde to him, &c.) by which he himſelf is treſpaſſor 
+ 473 ab mitio, yet this falſe return ſhall not make the bailiff the treſ- 
Paent, paſfor, inaſmnch as it was legally done by him; and by this exe- 
8. C. bot cution by the bailiff the party, againſt whom it was executed, is 
S.P. dces diſcharged. M. 31, 32 El. B. R. between Parks, plaintiff, and 
001 . Moe axp How, defendants. Per Curiam. But adjudged H. 
Le. 144- 
pl. 20. S. C. 32 El.] - . : 
adjudged according!y. Re Rt 


[17. If J. S. be a ſearcher of fluffr, and certain ſtrangert come to 


— — 

Fol. 563- the other: as ſervants to the ſaid J. S. to ſearch and unpack the Aufs, 
Thoogh by and put it into the dirt, by which it is much impaired, though the 
the abuſing ſtrangers did it without the precedent appointment or agreement 
an aurority of J. 8. yet if J. S. after approves the ſeiſure, without an affent to. 
3 the abuſer, yet he ſhall be a treſpaſſor ab initio. M. 8 Ja. in the 
hall noe be Exchequer. GipsoN's Cas. Per Curiam.] i 

5 | 
2 initio, but an action on the caſe lieth ; yet for miſuſing an authority in law, treſpaſs lieth ab initio, 
Lane, yo. Giblon's caſ:.———5S, C. ſupra, pl. 4. | 
(18. If a capias be directed out of an inferior court to the officer 
of the court, 7o tale J. S. and he takes him accordingly, and does 
not return the proceſs, he is a treſpaſſor ab initio, becauſe it is his 

L 502 J gyn default, inaſmuch as he himſelf is the officer who ought to 

return 
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return it, and is as ſheriff within this juriſdiction. Mich. 15 Car. 
B. R. between KIRKE AND ATxINs. Per Curiam adjudged upon 
demurrer, upon an impriſonment in the honour of Peverell. In- 
tratur, Tr. 14 Car. Rot. 51.] ; | | 
[19.] [8. If a capras in proceſs iſſues againſt J. S. and the fheri 
takes him, and after returns non eft inventus, he is treſpaſſor a 
initio, and falſe impriſonment lies againſt him. 8 E. 4. 18. 11 H. 
4. 58. 5 | 
Ro? [o. So if the ſheriff does not make any return upon the ſaid The diver- 
writ, falſe impriſonment lies againſt him; for he is treſpaſſor ab 2 _ 
initio; fot the writ is ita guod habeas corpus jus at the day of the ia 4 
return Hie in curia. 16 H. 7. 14. 3 H. 7. 3. b. 8 E. 4. 17. b. 2 
9 E. 4. 3. 21 H. 6. 5. 18 E. 4. 9. b. Co. 5. Hoe, go. 2 H. 6. 26] * 


for if the capias in proceſs be not returned, the arreſt is tortious; becauſe there the intent of the arreſt 
is, that the party ſhall appear and anſwer the plaintiff. But in all other writs of execution, which are 
made hy the ſheritt alone, if the execution be duly made, it is good, though the writ be not returned ; 
yaleſs in cal: of elegit, where the extent is made by an inqueſt, and not by the ſheriff alone, it is other- 
wiſe. 5 Rep. go. Trin. 42 Eliz. in the Exchequer, Hoe's caſe. And Ibid. 90. b. in a nota of the 
reporter, it is ſaid, that where the words of the writ of fi. fa. are ita quod habeas denarios, &c. thoſe 
are only words of commandment to the ſheriff to make return; the which if he does not do he ſhall be 
amerced, + ut yet the execution ſhall ſtand in force. -— Lane, 52. Trin. 7 Jac. in the Exchequer, in the 
caſe of Doillie v. ſoiliff. S. C. cited, and ſame diverſity taken. 


[21.] [10. Upon a capias in proceſs, if the ſheriff makes his war- * Kelw, - 
rant to the bailiff of a franchiſe to execute it, aul does it accordingly, ** ö. 
and makes return of the body and warrant accordingly to the ſheriff, . 
and the ſheriff after does not return the writ, yet this ſhall not make 
the bailiff a treſpaſſor ab initio, becauſe he has done his duty, and 
no default in him, and he is the officer of the franchiſe, and not of 
the ſheriff” 8 E. 4. 17. b. * 21 H. 7. 23.] | 

(22 J (11. [Se] if a capias in proceſs be awarded to the ſheriff, The bailiff 
and he makes his warrant 20 a bailiff errant, who is ſworn, and a 3 
known bauy within the ſame county, to take him, and he does it vant, and 
accordingly; if the ſheriff after does not return the awrit, this has no 
makes him a treſpaſſor ab initio, becauſe he is but the ſheriff's mag the 


ſervant, and therefore ought to be ſubject to the tort done to the ſheriff to 
return the 


party, as his maſter is, 20 H. 7. 13. + 21H. 7. 22. M. 14 Car. writ, and he 


B. R. between, How AND STOCKENHAM adjudged. Intratur, P. ....2 made 


14 Car. Rot. 412. upon demurrer. } - | by the bailiff 


was legal, and 
ſhall not be made illegal by the ſheriff's act in not returnine the writ. See Cro. C. 447. Girling's caſe. 
o. 378. S. C. — ber Powell J. upon a meine proceſs the bailiff who acts by a warrant from the 


ſheriff is not liable in treſpaſs, if the ſheriff does not return the writ. 2 Vent. 95. 
+ Kelw. 86. bd. | 
[23-] [12. But in the ſaid caſe, if the bailiff errant returns the 
body and warrant to the ſheriff, though the ſheriff does not return 
the zurit, yet he is excuſed. 20 H. 7. 13. b. by Read, and 
21 The 7. . 7 
([24-] [13- [LS] if the ſheriff upon ſuch proceſs makes ſpecial Cre. C. 446. 


bailiffe, and they take the party, and the ſheriff daes not return the Pl. 11. 


writ, though there be not any default of the bailiffs, yet they are «1m A 
treſpaſſors ab initio, becauſe they are but ſervants to the ſheriff, adjudged, 
and by his appointment. Contra H. 11 Car. between GIxLING fat thebai- 
AND ALLEN. Per Curiam.] _ | _. - treſpaſſors 
ab initio. Jo. 378. $. C. adjudged accordingly. ——See pl. [22]. 11. Marg, 
[25] [14+ 
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T. 4. 75. 
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[25.] [14- If a man makes his executors and'dics, and after the 
executors find, amongſt other goods of their teſtator, an obliga- 
® fron, by which their teſtator was bound to J. D. and they thinking 
that the obligation was diſcharged, becauſe the day of payment 
was paſt, break the ſeal, they are treſpaſſors ab initio, though they 
come Jawfully to it, ſcilicet, by trover. Hill. 11 Ja. B. between 
HicGixBoTTON AND STODDARD adjudged.) 

26. If a man may juſtify the taking at one time, it cannot be tor- 
tious after without ſpecial matter, as miſdemeanor after, as it ſeems, 
Br. Treſpaſs, pl. 311. cites 7 E. 4. 3. | 

27. The defendant juſtified by preſcription for 10 load of vod 
every year to burn, and 10 had ts repair pales between Michaelmas 


and Chriftmas, abſque hoc that. he is guilty before Michaelmas, and 


after Chriſtmas ; and the other ſaid that he cut the day in the declara- 
tion, abſque hoc that the defendant and his anceſtors, &c. and 
traverſed the preſcription, and if he expends it an other purpoſes 
than in burning or repairing pales, treſpaſs lies; quod nota he 
miſdemeanor after makes treſpaſs to lie. Br. Treſpaſs, pl. 318. cites 


30 E. 4 2. 


28. If the lord comes upon the tenancy, and takes and chaſes 
away a beaſt, and impounds it, the taking ſhall be deemed as for 
a diftreſs ; but if he * kills the beaſt, this fabſequent act is a decla- 
ration of his intention ab initio, and will make him a treſpaſſor. 
9 Rep. 11. a. per Cur. in Dowmax's caſe, ſays with this accords 
12 E. 4. 8. b. 28H. 6. 5. | | 

29. If there be lord, meſne, tenant, and the lord diſtrains the 
beaſts of the tenant for rents, &c. paid by meſne, if the /ord ⁊vill 
not ſuffer the meſne to take the beaſts of the tenant out of the pound, he 
is a treſpaſſor ab initio. 9 Rep. 22. b. in B. R. in the caſe of 
avowry, cites 13 E. 4. 6. a. b. 

30. If one takes a difireſs damage-feaſant, and drives it into ano- 
ther county, and there ſells it, this makes him a treſpaſſor ab initio, 
And. 65. pl. 139. Mich. 23 & 24 Eliz. Pleadall v. Knap. 


a rn ſervice, be miſuſed. But quære if a diſtreſs be taken for a rent-cbarge, and be miſuſed, 
Perk. 1. 1 91. 


31. Detainer in his houſe of one who comes there voluntarily 
is a caption ; per Coke Ch. J and Croke J. Roll. Rep. 241. Mich. 
13 Jac. B. R. in caſe of Withers v. Henley. 

32. If the fberiff has not any writ, and makes a warrant to J. D. 
to arreſt J. S. an action lies for J. S. againſt J. D. for this arreſt, 
and againſt the ſheriff likewiſe ; per Jones J. Jo. 379. pl. 9. Hill. 
9 Car. B. R. in Girling's caſe, | 

33. Action of battery againſt a conſtable, who had made a ſearch 
in the plaintiff's houſe for flolen goods, by virtue of a juſtice of peace 
bis warrant, to ſearch in all ſuſpicious places; and upon the evi- 
dence it appeared the defendant in this ſearch did puil the cloaths 


from off a woman's bed, then in her bed, to ſearch under her ſmock ; 


and this was holden to be a miſdemeanor in the conſtable, and all 
with him, and did make all their proceedings in this place illegal 


from the beginning. Summer Aſſiſes, 1636. Coram Barkley J. 


Glayt. 44. pl. 76. Ward's caſe, 


34. If 
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34. If one impriſoned be detained by the gaoler for nat paying un- 
reaſonable fees, it ſeems that this does not make it a falſe impri- 
ſonment ab initio, Skin, 50. Trin. 34 Car. 2. B. R. in caſe of 
Elliot v. Beſey. 
35. In battery and impriſonment the defendant juſtiſied by at- 
tachment out of Chancery, that the ſheriff after delivery of the 
writ to him made his warrant to him 27 May, by which he took 


the plaintiff the ſame day, and traverſed all time before the war- 


rant or after the return of the writ. The plaintiff maintained his 
declaration, and traverſed that the writ was delivered to the ſhe- 
riff before the battery and impriſonment. The defendant rejoined 
that before return of the writ he was delivered to the ſheriff, viz. 
on the ſaid 27 May, and that before the arreſt he had no notice 504 } 
of its not being delivered to the ſheriff, The plaintiff ſur-re- 
joined, that before the arreſt the writ was not delivered to the Perife 
The defendant rebutted as before, that he had no notice, $c. et de hoc 
ponit ſe, & e. Upon demurrer, judgment was given for the de- 
fendant ; for 1, It is not material whether the writ be delivered 
to the ſheriff before the warrant and arreſt or not, ſo long as in 
rei veritate there is a writ which warrants the whole. 2. There 
being a writ and a warrant —— the bailiff ſhall not be 
charged for the executing it; for he was neither privy nor had 
notice of the time of its delivery to the ſheriff, and he has ten- 
dered an iſſue of notice, which the plaintiff has refuſed to accept. 


3 Lev. 93. Mich. 34 Car. 2. C. B. Oſborne v. Brookhouſe. 


36. A Feri facias was awarded againſt T. red 27 April, and 3 Mod. 236. 
afterwards, viz. the 28th of April, he became a bankrupt, and the , S. C but 
29th of April the ſheriff took the goods by virtue of the fieri facias ; S. P. does 
afterwards an extent 1/ſued out of the Exchequer, whereby the goods 2% ape. 


—2 Vent. 


are taken out of the fheriff*'s hands ; after which the commrſſroners of 160. Paſch. 
bankruptey make an aſſignment to the creditors, and the afſzgnee 2 W. & M. 


brings treſpaſs againſt the officers, who took the goods by virtue of the . 2 5 = | 


extent, The Court were of opinion, that a conſtruction ſhould mentions the 
not be made to make the officer a treſpaſſor by relation; for the judgment in 
taking was lawful at the time, and Baity AvD BuNXING's caſe in 5 % bx 
Siderfſin was agreed per Holt and Dolben; judgment for the de. * 
defendant niſi. Comb. 123. Trin. 1 W. & M. in B. R. Leech- othervice 


| a appear there. 
mere v. Thorowgood. Show. 


12. Paſch. 1 W. & M. in B. R. the S. C. And the Court was clear that treſpaſs lay not againſt the 


officers, though trover would againſt the party, And judgment for the defendant. 


37. Where it is apparent to the officer, that the cauſe of action 
#roſe out of the juriſdiction, he is a treſpaſſor by executing it: other- 
wiſe where it is not apparent, 1 Salk. 202. pl. 5. B. R. Lucking 
Ys Denning. | | - 
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—— (H. a) Treſpaſs. Juſtiſfication by Officers, Proceſs, 


Fol. 564. 
Proceſs may be juſtified. 


1. II the ſheriff arreſt F. S. upon a latitat, and he efcapes, the 
ſheriff cannot enter into the houſe of J. D. and there break a 
cheſt of J. N. after demand ꝙ the keys, to ſeek his priſoner there, upon 
information that he was fled into the ſaid honſe : but he ought to take 
ir upon him that he vas in the cheſt ; for otherwiſe the ſheriff upon 
fuch pretences may ſearch the houſes of all men within the county. 
P. 1 Car. between BEN NET AND Grar adjudged, the declaration 
being that he was informed that he was in the ſaid houſe, &c. 
This is entered Mich. 22 Ja. B. R. Rot. 155. J 
2: Treſpaſs of goods taken, &c. the defendant juſtiſied as officer, 
becauſe A. recovered againſt W. N. 10l. at B. in a fair in the court of 
Prepowders, and he did the execution, and fold the goods, and de- 
livered the money in execution, and admitted for a good plea. 
Br. Treſpaſs, pl. 244. cites 22 Aſſ. o. 

3. If recovery in afſiſe is had in ancient demeſue of land and damn- 

Treſpais, pl. get after a fine thereof levied at common law, ſo that the land is made 
407- cites E . 
S. C. For it frank-free, yet the + officer who ſerved the execution for the damages 
is actus cu- ® recovered in the aſſiſe, ſpall not be blamed, nor the lord who held the 
Br. Preca. flea, though the recovery be coram non judice; for they are not 
tion, pl. 26. bound to take conuſance of the ſine; quod nota. Br. Office & 
enes S-C Off. pl. 6. cites 7 H. 4. 27. | 


— Br. 


Gage Deliverance, pl. 3. cites S. C. 


15S. P. Br. 


5051 i 
Br. Execu- 4. In replevin of taking beaſts, it is a good juſtification hat A. 
3 3 recouered certain land and damages in ancient demeſne, and that he is 


accordingly, bailiſf, and by precept directed to him he made execution, viz. he ſold 
contratothe the beaſts and delivered the money to the plaintiff in execution. Anda 


epinioy of good Juſtification ; for a juſtiſication is to excuſe the defendant of 


H. 6. 17. 
N ”* tort only, and not to have return of the beaſts; but avowry or 


conuſance is to have return quod nota diverſitatem. And ſo ſee 
that it is admitted that bailiff in ancient demeſne may fell the beaſts 
to levy a ſum to make execution ; contra it was ſaid in other court 
taron, which is not ancient demeſne. Br, Juſtification, pl. 13. 
Cites 7 H. 4. 27. | | 

5. In trefpaſs the defendant juſtified by ſhewing the land to the 
feeriff to make there the view to the demandant in a writ of formedon 
brought by this defendant againſt this now plaintiff and the plain- 
tiff ſaid that de ſon tort demeſne abſque tali cauſa, and the de- 
fendant ſaid that ſuch cauſe, priſt, &c. Br. De ſon tort, &c. pl. 26. 
cites 10 H. 6. 8. and Fitzh. tit Iſſue, 60. Brooke adds nota, that 
it was of a houſe ; and he ſaid that he found the doors open and en- 


tered and made the view. 


Br.Juftific= 6. If in præcipe quod reddat the court awards a cape by which the 


tion, pl. 1. 


tine g. C. Heri arrefls the tenant ; he ſhall not have falſe impriſonment 


though 


Execution. What Things done in Execution of 


Treſpaſs. | 505. 


though they amend the proceſs after into grand cape z for the act 
of the court ſhall not prejudice the party who ought to be obedient 
to the commands of the Court, Br. Conſpiracy, pL I. cites 
20 H. 6. 5. | | 

7 Tredpaſs quare clauſum fregit, &c. the defendant juſtified be- Fir lard 
cauſe the plaintiff was amerced in the court baron of J. S. &c. and he Which _ 
by command of the Court entered, finding the houſe and the cloſe open, — Pang 
and took for difireſs. And a good plea, without ſaying beau the cloſe incleſed 
was incloſed or open. Br. Treſpaſs, pl. 439. cites 16 H. 7. 14. 222 
wm intereft there; and his writ ſhall ſay clauſum fregit, and the Erecept in the court baron is good by parul 
Br, Tretpaſs, pl. 439+ Cites 16 He 7. 14+ h 


8. Treſpaſs for breaking his houſe the defendant juſtifies his 
entry virtute warranti of the ſheriff upon a fieri facias to levy ſuch a 
debt de bonis & catallis que fuerunt Philipp: Biſcop te/tatoris ; tempore 
mortis in manibus Lucretiæ Biſcop his executrix ; and ſays, that the ex- 
ecutrix vas in the plaintiff's houſe cum bonis ſuis, and for that the door 
lead open, he entered to levy that debt, &c. And it was thereupon 
demurred and adjudged to be an ill bar; becauſe he does not al- 
lege that bona teſtatoris were in the houſe, but bona propria exe- 
cutricis, which were not liable to execution ; but if bona teſtato- 
ns had been there, it was conceived that the entry had been juſti- 
ſiable. Wherefore it was adjudged for the plaintiff, Cro. E. 759. 
pl. 30. Paſch. 42 Eliz. in C. B. Biſhop v. White. 

9. By the common law no houſe can be broken by the king's of- 
ficer at the ſuit of a common perſon (but otherwiſe 44 the ſuit of the 
king.) But by the ſtatute of 21 Fac. of bankrupts, commiſſioners 
may break the houſe of the other for debt of the debtor ; and if 
bankrupts convey their goods to a neighbour's houſe, the commiſſioners 
cannat, but the eri may, break the houſe, becauſe he is a ſworn 
officer of the king. The commiſſioners may break the booth or ſhip 
of the other to come at the bankrupt's goods. Per Mr. Barchdale 
Lecturer of Lincoln's-inn in Lent 1627. D. 36. b. Marg. pl. 41. 

10. Sheriff on a fieri facias may break the door of a barn, wwith- 
out requeft, to take goods in execution, unleſs the barn is adjoining 
and parcel of the houſe, Sid. 186. pl. 11. Paſch. 16 Car. 2. B. R. 
Penton v. Brown. ps 

I1. If there be a difeiſcr of a manor, and a recovery in that court \ 506 } 
baron, the officer may well jullify executing the procefs; for he 


that is in poſſeſſion is dominus pro tempore. Freem. Rep. 204. 


pl. 207. Mich. 1675. Ward v. Bent. 


(H. a. 2) Treſpaſs juſt fable. [Entry into Land or 


Houſe. 


Ci. ] F a man ſeiſed of land in fee has certain loads of timber up- 


on the land and dies, his executor may juſtify the entry into 
the land to tale the timber. g H. 6. 14.] 
C2. #9 if the executor ſells it ro another, the vendee may juſtify 
the entry into the land to take the timber. 9 U. 6. 11.] 


13 (3. If 


5d Teeſpals. 


[3. If a man has 2 piſcary in anzther's foil, he may juſtify the pres and 


ting the pales in the foil, or doing other thing. 20 H. 6. 4. ] to ſe 
2 Roll. Rep, [A. If certain perſons wknown, in a felonious manner, come inta dow 
$5-5-C- 3: my garden, and eradicate and pull up certain apple and pear trees, door 
Corcingly.— oJ . } . 1 ho 8 8 5 7 . 
S. C. cites %%, carry them away int the uft of J. and the common voicr be- cites 
andacjuzged ing that the ſaid trees are in the houſe of F. S. yet I cannot jultify lard « 
Acta e my entry into the ſaid houſe to take the ſaid trees, inaſmuch as Tieſp 
Pena v. the ſtealing thoſe trees being annexed to the ſranktenement, was 
No-. nat felony, but only @ treſpaſs ; and fo the caſe is no other; but that 1 
$2 tA. fate jf the trees had been taken by a treſpaſſor and put into the ſaid not. 
My horie, 8 . 
and carry Houſe, then it had not been lawful for me to take them without Was 
kart tne being a treſpaſſor by my entry. Mich. 16 Ja. B. R. between Hic- my 
_ _ * GINS AND ANDREWS, adjudged upon a demtirrer.] N 15 6 
Letol for [5. Put otherwiſe it had been, the flealing of the thing had juſt! 
me to enter beer, feicny, and I had upen freſh ſuit taken it in bis houſe, this had cite 
= real been juitifiable in a treſpaſs againſt me. Mich. 16 Ja. B. R. in 1 
kim. bar the ſaid caſe of Hiccins AND ANDRE Vs, per Curiam agreed.) = | 
= A felani- 8 er 
6 Halt my berſe, and carries Lim into . ñ land, then I may juſtify my entry into the land, and retake 
h:m. 2 Roll. Kep. 55. Higgins v. Antrews, — If A. till carry my borſe into bis fable, I may juſti- man: 
fy my catry into his fable to retake him. Put in the cafe above, the trees were carried away by a | 
Ranger. Per Doderidge J. S. C. 2 Roll. Rep. 56. cites 21 H. 67 30. It A. takes wrongfully 1 
the goods of another, and carries them into A. 's un lard, the owner may take them thence : but 
got out of the land of a ffranger. But in no caſe a man can enter wirt in my door to talce his goods, ente 
Per Chamberlain J. 2 Roll. R. 208. in cafe of Maſters v. Poolie. Becauſe every man's houſe iz Litt 
Eis caftie, into which another cannot enter without ſpecial licence. Godb. 283. fi. 403. Mich. 18 Jac, 
B. R. in PcLyr's caſe. | 
6. Treſpaſs by a chaplain of a chamber broken, and gold rings 2 
taken and carried into London; the defendant ſaid, that in Lond: he. 4 
is a cuftom uſed, time out of mind, that wwhen a chaplain has a fem: 21 H 
in his chamber, of «whom a man has an ill ſuſpicion, that man 2 a 
reme to the conſtable of the ward, or to the beadle, and enter the cham- felb 
ber and ſearch and that he was related to ſuch a feme, and delivered 131 


the ſame rings to the feme, who brought them to the chamber of the chap- 
lain, and there the ſaid chaplain detained the feme and the goods by a 
great time, by which he and the beadle entered the chamber and ſearched 
and found he goods, and cariied them awvay, as lawfully he might, 
Fi judgment, if action of the goods or 8 the chamber ought 
Lt he to have; and becauſe the plaintiff by poſſeſſion of the goods 
| for the time had property, therefore it was held a good plea to the 
goods, and to the breaking; quod nota, that this is colour in itſelf. 
Br, Treſpaſs, pl. 74. cites 2 H. 4. 12. | 
[567] J. If a vicar has gering ot my houſe or chapel, he cannot by co- 
lour thereof break my houſe or chapel to take them out, &c, Br, 
Treſpaſs, pl. 77. cites 2 H. 4, 24. | | 
8. In treſpaſs, the defendant ſaid that the plaintiff diſtrained hit 
beaſts, and he ſued a replevin, and came with the ſheriff to ſbeau him 
the beaſls, which is the ſame trefpoſr, &. Judgment ſi actio, and 
the defendant imparled. Br, "Treſpaſs, pl. 11. cites 3 H. 6. 37. 
*S c. a g. In treſpaſs the defendant jultified, becauſe J. S. was ſziſed, 
3 e and deviſed it ta the plaintiff for life, and that the defendant ſbould fell 
"A wy | 264 »; the reverſion, &c. and that he found the door open, and entered to ſes 


caſe; quod if there wvas any w3fke, and to lee the * walue of the houſe to fell it, 
lu. c c- N UTE and 


I 


Rc 
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and a good plea; and it is chere granted that ſuch entry is lawful cum per tor. 


- Pets | 
to ſee if waſte be done, but he cannot break the door nor win- _ wg : 
into dows to enter. Per quod the plaintiff replied that he broke the 1 pat 
frees, door and windows, and the other e contra. Br. Treſpaſs, pl. 16. briage, he 
ce be- cites 9 H. 6. 29. | __ _ 
{tify lard of any one that adjcint to rhe bridge t repair the briage, and this without licence of them. Br. 
ch as Tieſpaſa, pl. 260. cites 43 Al. 37. per Knivet Ch. J. 
was | | ; 
that 10. In treſpaſs for breaking his claſe and hunting, defehdant pleaded Er. Juſtiſiea- 
» {a1 , , . 4 th . tion, pl. 3. 
ſaid not guilty to the hunting ; and to the breaking he ſaid that a variance A rs 
hout was betaveen him and the _ for a gorce, and he ſaw him hunt- 
II- ing in his park, and entered by the gate, 2vhich avas open, to ſbe au him 


his evidence to the gorce, which is the ſame breaking, &c. and a good 
had juſtification by all the juſtices ; quod nota, Br. Treſpals, pl. 23. 
had cites 20 H. 6. 37. | 
. in 11. If trees are blown down by the wind, it is no treſpaſs to en- 
5 ter the land into which they are blown down to rale them. Lat. 13. 
Per Crew Ch. J. in caſe of Millen v. Hawery, cites 6 E. 4. 7. 


But if a man 
cuts trees in 
his own land, 
which fall 


etake a into another 
Tug man's land, and goes and he takes them, treſpaſs lies; per Crew Ch. J. Lat. 13. cites 6 E. 4. 7. 
4 y 4 ; 

Full | . : 

7 12. If a man takes my goods, and puts them upon his land, I may "= Bi Per 
od.. enter and retake them. Contrary upon * bailment of goods; per fo nap; 
wy Littleton. Br. "Treſpaſs, pl. 186. cites 9 E. 4. 35. one caſe it 


is tort, and 


in the other not. Br. Nuſance, pl. 14. cites S. C. 


® When a man bail; goods to another to keep, it is not lawful for him, though the doors 
enter into the houſe of 

are denied, to bring writ of detinue, and to obtain them by law. 
21 He 7. 13. 


op Contra of debt or treſpaſs. Br. Treſpaſs, pl. 330. cites 
13 E. 4. 8. 

14. If 2 are fighting in a houſe, I may juſtiſy entry into the houſe 
to part them, becauſe it is for the preſervation of the peace, which is 
a thing that concerns the commonwealth ; per. Yaxley, quod 
Frowike Ch. J. conceſſit. Keilw. 46. b. pl. 2. Mich. 18 Hf. 7. 
Anon. | 
15. If beaſts are damage feaſant in the lands of another, a ſtranger 

cannot juſtify entering into the land to turn them out, upon à pre- 
tence that it 1s to the advantage of the owner of the land ; for it 
prevents the owner from taking the benefit of diitraining them for 
ſatisfaction of the damage; per Frowicx Ch. J. Kelw. 46. b. 
Mich. 18 H. 7. 

16. In treſpaſs of breaking a cloſe, per Rede, it is not lawful 722 
fay that the defendant had timber lying there, and came to ſee his timber. 
Br. Treſpaſs, pl. 208. cites 21 H. 9.1% 

1 Ti my beaſts are in another's land damage feaſant, I cannot 
Juſtify to enter 4 rechuſe them ; per Rede Ch. J. Br. Treſpaſs, 
pl. 213. cites 21 H. 7. 27. 


FI. 213. cites 21 H. 7. 27. 


13. A man may break a houſe 7 take a felon, or for Suſpicion of 


are Op2n, to 


the bailee, and to take the goods, but ought to demand them; and if they 
Br. Treſpaſs, pl. 208. ciigs 


Rt if ange 
ther chajes 
my beaſts in- 
to the land 
of J. N. 1 


may enter and rechaſe them; for the ter commenced in anather ferſon ; ger Rede Ch. J. Br. Treſpaſe, 


18. In 


— 2 — — 
———— 2 
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3 Le. 266. 18. In treſpaſs for entering his houſe, and taking his goodi, the de- 
2 . c. fendant plends that the goods were B. v, who fold them to the defendant, 
mt. and that he came to the houſe, and demanded them, and the plaintiff 
being abſent, his wife licenced him to enter and take them ; wherevp- 
on he entered and took them. And upon demurrer it was adjudged 
ill, it not appearing how the goods came, viz. either as treſpaſs, 
&c. and therefore cannot enter of his own head, and the licence by 
the wife was not ſufficient ; but Gawdy contra, for it may be in- 
tended the goods were there by the plaintiff's licence, and then he 
might well enter and take them. Cro. E. 245. pl. 3. Mich. 33 & 
34 Eliz. C. B. Taylor v. Fiſher. 
Al. 35. S. C. 19. In treſpaſs quare clauſum fregit, and takieg of a gelding, the 
—— = deſendant pleaded that he, for fear of his life, and wounding of 12 
3s no juſtiñ - armed men, who threatened to kill him if he did not the fact, went in- 
eation, and fo the houſe of the plaintiff, and took the gelding. The plaintiff de- 
the defend? murred to this plea. Roll J. this is no plea to juſtify the defend- 
medy againſt ant; for I may not do a treſpaſs to one for fear of threatenings 


thoſe that of another; for by this means the party injured ſhall have no ſa- 


competed. tisfaction, for he cannot have it of the party that threatened ; there- 
fore let the plaintiff have his judgment. Sty. 72. Mich. 23 Car. 
Gilbert v. Stone. 

20. If tenant at will ſows the land, and then determines his can 
will, he cannot break the hedges to carry away the corn. Vent. 222. 
Trin. 24 Car. 2. B. R. in caſe of Perrot v. Bridges. 

21. If the ſheriff upon a feri facias ſells corn growing, the ven- 
dee cannot juſtify an entry upon the land to rep it, until ſuch 
time as the corn is ripe ; per Twiiden. Vent. 222. in caſe of Perrot 
v. Bridges. 


(H. a. 3) Retaking Goods, &c. Fuſtifiable in what 
Caſes. 


1. TRESPASS. If a man ii an ox, &c. 10 the vo of the king, 
he who has property cannot re-take it. And fo it ſeems 
that the king may be intitled to a chattel by ſciſure, or otherwiſe, 
without oifice, as appears by this caſe. Sce the book. Br. Treſ- 
pals, pl. 375. cites H. 39 E. 3. | 
2. If a man takes my ſwan's eggs, which after produce cygnets, 
the Ars owner may take the one and the other ; per Fairfax. Br. Iret- 
_ pals, pL 323- cites 12 E 4:4, 5 - | 
S. whers 3- So if a man takes my mare or cow, which after produces a fel 
3 er calf, the firſt owner may take them; per Fairfax. Br. Treſpaſs, 
another pl. 323. cites 12 E. 4. 4, 5. 
Which pro- | 
dac:d pigs, the owner brought replevin of both, and recover:d damages for both; per Littleton, Br. 
Tieipais, pl. 32 3. cites 18 E. 3. 43. | | 


It is agre-d 4. Where a thing may be known, the owner may retake it, though 
ems anther thing be mixed with it. Br. Property, pl. 23. cites 5 H. 7. 15. 


Civilians, 
eat in ail caſes where the ee form may be ridiced to the fermer fate, the proj erty remaing to him who 
Mark the old ſuoſtance; but o:he:wite not. Arg. Raym. 329. in caſe of BANNER v. BATES, 
e, that with this agrees 16 H. 7. :6, pl. E. Mo. 19. pl. 67. 4 
| &. A 


Treſpaſs, 

5. As in treſpaſs of ſhoes and boots taken, the defendant ſaid, 
that he was poſſeſſed of 3 dickers of leather, and bailed them to W. S. 
ab gave“ to the plaintiff, who made thereof ſhoes and boats, and the de- 
fendant retoo them; and the re-taking good and lawful, for the na- 
ture remains. Br, Property, pl. 23. cites 5 H. 7. 15. 

6. So where a man takes cb, and mates theresf a robe, the owner 
may retake it; for the nature is not changed. Br. Property, pl. 23. 
cites 3 H.. . 


7. So of iron made into a lar. Br. Property, pl. 23. cites 


5 H. 7. 15. 
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Raym. 329. 
in caſe of 
Bambridge 
v. Bates. 


*[ 509] 
But wool! 
made into 


cloth can- 
not be re- 


taken. Arg. Raym. 329. in caſe of Bambridge v. Bates. 


But iron 
made into 
an anvil 


cannot be retaken. Arg. 2 Brownl. 114. in caſe of Croſs v. Weſtwood. 


8. But, per Cur. where grain is taken, and made into malt, or 
+ money taken and made into a cup, or à cup made into money, theſe 
cannot be taken; for grain cannot be known one from another, nor 
one piece of money from another, Br. Property, pl. 23. cites 


5 H. 7. 15. 


+ If a man 
takes a white 
fiece, ard 
cauſ.s it to 
be git, the 
OWNEr Call- 
not retake 


it, by ſome. Br. Property, pl. 2J. cites 5 H. 7 15. 
1 Plate altered in faſhion may be retaken, but not if converted into coin. Arg. 2 Browal. 114. in 


caſe of Croſs v. Weſtwood. 


9. And if a man takes timber, and makes thereof a houſe, this can- 
not be retaken ; for the nature is altered into franktenement. Br. 


Property, pl. 23. cites 5 H. 7. 15. 


But if a man 
takes my 
tree, and 


ſquares it ig 


to timber, yet 


the owner may retake it ; for it may be known. Br. Property, pl. 23. cites 5 H. 7. 15.——8. C. 


cited Arg. 2 Brownl. 117, 118. 


In treipaſs, &c. the defendant juſtified under a leaſe, and that afterwards A. entered, and cut down 


trees there growing, and made them into timber, and brought it on the land where the treſpaſs was juppoſed, 
and pave it to the plaintiff, whereupon be { the defendant ) entered on the ſaid lard, and retg:% hs timber. 
Upon a demurrer to this plea it was objected, that by making them into timber the defendant could 
not know it to be his tree, and ſo the property altered; but adjudged, where any thing is wrongluliy 
taken, and altered in the form, yet if that which remains is the principal part of the ſubſtance, then 
the notice is not liſt, and therefore if he ſaws them into boards he may retake them; but if they are fixed 
upon the land, or a houſe be made of the timber, it is otherwiſe. Quzie, the houſe now is the princi- 
pal ſubſtance, Mo. 19. pl. 67. Mich. 2 Eiiz. Anon. 


10. If a man takes fi/b, he who has the water may retake them; 
per Keble. Kelw. 30. a. pl. 2. Mich. 13 f. 7. 
11. Treſpaſs for breaking his cloſe, et quedam averia ibidem ex- 


ſtent” cepit & aſportavit. Defendant pleaded, that the cattle were 


his own goods, and that J. S. took the cattle by wrong, and put them 
into the plaintiff *s cleſe by the plaintiff*s afſent ; and the defendant 
finding them there, took — &c. The Court held the plea 
good ; for the plaintiff does not aver the property of the beaſts to 
be in him, but ſays only quzdam averia. And when the beaſts 
are taken from him by wrong, and are not out of his poſſeſſion by his 
own delivery, he may juſtify the taking of them in any place where 
he finds them. Cro. E. 329. pl. 3. Trin. 36 Eliz. B. R. Chapman 
v. Thimblethorp. | 
. 12. A. lends a horſe for hire to ride to D. and within the time Cro. J. 236 
the horſe is lent for, A. meets the rider at a place further diſtant — 2 
Vor, XX. 5 5 | than 
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cordingly. than P. yet A. within the time cannot ſeiſe his horſe ; for the per- 
Bron. fon that hired him has a good ſpecial property for the time he 
adjudged; Hired him for, againſt all the world, And if he mifuſes the horſe 
but ſezms to in riding to any other place, that is to be puniſhed by action on 
—_ the caſe, and not by ſeiſing the horſe. Yelv. 172. Hill. 7 Jac, 
172. B. R. Lee v. Atkinſon and Brook. 
[510] 13. A. found the goods of B. and bailed them. over to C. for mo- 
ney; in that caſe the owner may tale ihem again, per Doderidge ]. 
Arg. 3 Bulſt. 17. in cafe of WaLLER v. HAN GER, cites 22 E. 4. 
14. Milk made into cheeſe cannot be retaken; res corruptæ & 
transformatz abeſſe videntur ; a thing arifing from the parts is 
not any of the parts. Arg. Raym. 329. in caſe of Bambridge v. 
Bates. | 
15. A maſter of a ſhip may keep the goods till he be paid his 
freight ; but if he once parts with the poſſeſſion of them, he can. 
not retake them; per Holt Ch. J. 12 Mod. 5 11. Paſch. 13 W. z. 
B. R. Anon. 
16. If A. makes a bill of /ale to B. a creditor, and afterward: 1 
C. another creditor, and delivers poſſ*/hon at the time of the ſale 2» 
neither ; and after C. gets paſſeſſion of them, and B. takes them out 
of his paſſeſſian. C. cannot maintain treſpaſs, becauſe the i bill 
of ſale is fraudulent againſt creditors, and ſo is the ſecond ; yet they 
both bind A. and B.'s is the elder title, and the naked poſſeſſion 
of C. ought not to prevail againſt the title of B. that is prior, 
where both are cqually creditors, and poſſeſhon at the time of tho 
bill of ſale is delivered over to neither; per Holt Ch. J. 2 New 
Abr. 606. Baker v. Loyd, cites Trin. 1706, 


(H. a. 4) Plea good. In Treſpaſs for taking or re- 
3 þ taking Goods. 


I. * treſpaſs of goods and chattels, the plaintiff ſhall not count of 
monies taken; for he ought to have had a ſpecial writ, Br. 
Count, pl. go. cites 34 E. 3. 23. 
2. Treſpaſs of corn carried azvay. The defendant faid that he was 
feiſed, and leaſed to W. N. far life, wwho died, and the defendant en- 
tered and ſoaued the land, and we came, and cut and carried away, and 
awarded a good plea ; and therefore it ſeems that this is colour in 
* itſelf. Br. Treſpaſs, pl. 114. cites 38 E. 3. 28. | 
3. Treſpaſs of trees cut and taken; per Finch. you your/elf gave 
them to us, and a good plea. Br. Treſpaſs, pl. 394. cites 42 E. 3. 23. 
4. If I recover damages, and the ſheriff delivers to me your goods 
in execution, you cannot have treſpaſs againſt me; for I am no 
e per Finchd. & tot, Cur. Br. Treſpaſs, pl. 48. cites 
44 E. 3. 20. | 
5. Treſpaſs of taking of goods; the defendant ſaid that they auere 
caft into the ſea by tempeſt, and the defendant foot and kept them, and 


auen he came to land he bailed them to the ſervant of the plaintiff to his 


- . uſes abſque hoc that he tool other goods, or in other manner, and 90 
1 . | Mitte: 


r 


Treſpaſs. 
mitted for a good plea z therefore quære of the yi & armis. Br, 
Treſpaſs, pl. 54. cites 46E. 3. 15. 


Flo 


6. Treſpaſs of goods taken in Middle/ex, a taking by gift in Treſpaſs of 


London is no plea, without traverjing the taking in Middlejex ; quod 
nota. Br. Treſpaſs, pl. 89. cites 11 H. 4. 3, 4. 


goods taken 
at D. in the 
county of S. 
the defend- 


art juſtified by gift of the plaintiff at London, by xh be took them in the county of S. and a good plea z 


the plaintiff ſaid that at the time of the gift he was within age, and a good replication, 


Contrary if the 


infant bad delivered the o:ds ts the defendant ; for this is a good excuſe in action of treſpaſs, but the 


gift is void. Br. Tieſpals, pl. 150. Cites 22 H. 6, 3. 


7. Treſpaſs of a mare, the d:fendant juſtiſied as diftreſs for rent of 
A. of whom the land is held, and the defendant at the defire of the 
plaintiff intreated A. 5 that the diſtreſs was re-delivered to the plain- 
tiff, upon condition that if the plaintiff did not pay the rent by ſuch a 
day, that Se fbould re-take the diſtreſs, &c. and he did not pay, &c. 
by which he re-took it and re-delivered it to the plaintiff, and ad- 
mitted for a good plea without argument. Br. Treſpaſs, pl. 410. 
cites 10 H. 6. 3. | 
8. Treſpaſs of goods taken. The defendant ſaid, that the plain- 
tiff at D. in the county of C. fold it to F N. by which he took it, as 
lawfully he might, as ſervant 1 F. N. the vendee, and by his com- 
mand; and admitted for a good plea. Nota. Br. Treſpafs, 
pl. 124. cites 19 H. 6. 8. | 

9. In treſpaſs the defendant /uid that the property of the goods was 
in 7. N. who made the defendant his executor, and died, and ave 
took as executors, and gave colour to the plaintiff as executor, where 
he is not executor, &c. which is the ſame taking, and a good 
plea. Br. Treſpaſs, pl. 126. cites 19 H. 6. 12. 
10. In treſpaſs of goods taken in C. it is a good plea, that the 
plaintiff bailed them to him at D. to bail them over, which he has 
dine, abſque hoc that he is guilty of the carrying away at C. and a 
good plea; per tot. Cur. and yet C. and D. were in one and the 
ſame county. Br. Treſpaſs, pl. 386. cites 19 H. 6. 43. 

11. Treſpaſs of battery of his /ervant per quod ſervitium ſer- 
vientis ſui prædicti, &c. The defendant ſaid, that he was retain- 
ed with him before he beat him, and departed and came to the 
Pointiff, And yet it ſeems that it is no plea for he cannot retake 
him, nor beat him, without reque/t io his ſecond maſter. Br. Treſ- 
paſs, pl. 139. cites 21 H. 6. 8, 9. 


bring them back by force, nor put his hands up9n them to bring them back; but he may require them, &e. 
and if they refuſe, be ſhall kave bis action; per Cur. Br. Tieſpaſs, pl. 22 5. cites 38 H. 6. 25, 


12. In treſpaſs it is no plea, that A. was poſſeſſed as of his pro- 
perty, and bailed ta the defendant, and the plaintiff took them, and the 
defendant retook ; for there is no colour. Contrary where he ſays, 
that A. was poſſeſſed, and bailed to B. who gave to the plaintiff, 
and A. retock and gave it to the defendant. And per Newton, it is 
a good plea, that the defendant was ſeiſed till by the plaintiff 4 
ſeiſed, upon which he re-entered and did the treſpaſs. Br. Treſpats, 
pl, 146, cites 21 H, 6. 36. | | 


Ep 2 13. Treſ- 


L 


So elſewhere 
of a gift. 
Br. Treſpaſs, 
pl. 124.— 
See pi. 6 


Where a 
man has 
ward or ſer- 
vant retaine 
ed who de- 
parts from 
him, he can» 
not take 
them, and 


Br.Juſtifica. 13. Treſpaſs by adminiſtrators of goods carried away, The defend. 


8 K ant ſaid, that the tgftator was poſſeſſed as of his proper goods, and mad: | 

J. S. his executer, and died, and after the goods came to the hands of the | 
plaintiff, and the defendant by command of the executor took the goods, 
and after the executor refuſed before the ordinary, who committed the 
adminiſtration to the plaintiff, judgment. And per Laicon, Priſot, 
and Moyle, this is a good plca, and the colour is good; for the 
defendant acknowledged poſſeſſion in the plaintiff; and the pow- 
er of the adminiſtrator, by the committing of the adminiſtration, 
ſhall have relation to the death of the inteſtate; and therefore 
this is matter in Jaw, at leaſt if the juſtification be now good or 
not. And when matter of law is, then there needs us colour ; for it 
is matter in law (when the adminiſtration is ſo committed) if the 
adminiſtrator ſhall have treſpaſs of the taking before the com- 
mitting of the adminiſtration or not. And by them the plea is 
good; for when the defendant had good cauſe to juſtify at the 
time, &c. this ſhall not be loſt by the refuſal of the executor, 
ſince he is a third perſon. Br. Treſpaſs, pl. 222. cites 36 H. 6. 7. 

14. Treſpaſs of goods taken in T, The defendant ſaid that the 
place where, Wc. is a houſe of which J. B. was ſeiſed in fee, and in- 
Ferffed him, and he found the goods damage feaſant, & c. and ill pleading; 
for in treſpaſs of goods, Tc. it is not the form to ſay, that the place 

[ 512] where, Sc. is ſuch a houſe, or ſuch land ; for by intendment it is ſup- 
Ho ' poſed that the place is a vill Contrary it is in treſpaſs done of 
land. Br. Treſpaſs, pl. 293. cites 5 E. 4. 124. 

15 Treſpaſs of a cloſe broken, and goods carried away. The de- 
fendant, as to the cloſe broken, prayed judgment of the writ ; for the 
plaintiff has not any thing in it, wnleſs in common, & pro indiviſo 
ewith W. N. not named in the writ. And as to the goods, he demand- 
ed judgment of the writ ; for before the plaintiff any thing had, S. 
was prſſefſed ut de proprits, and made the plaintiff and A. his feme 
his executors, and died, and A. took the goods, and was thereof poſ- 

- fefſed and made the defendant her executor, and died, and the defend- 
ant found the goods, among It other goods, in the houſe of A. and tobt 
them to keep to the uſe of the plaintiff; and therefore the plaintiff 
ought to have detinue, judgment of the writ. And it ſeems there, 
that he ought not to take the goods of the firſt teſtator, another 
executor being alive ; wherefore he ſaid, that his te/lator put thiſe 
gods, and others of his proper goods, together in one cheſt, and ſo he 

ound them. This is a good jultification, for he cannot fever 
them ; but where the goods are ſevered, it is not lawful for him 
to take them which do not belong to him; quod Fairfax and 
Choke conceſſerunt. And a good plea, without ſaying that he is, 
and at all times has been, ready to deliver them ; for if he may juſiify 
the taking at one time, it cannot be tortious after without ſpecial 
matter, as miſdemeanor after, as it ſeems, Br. Treſpaſs, pl. 311. pl 

cites 7 E. 4. 3. . | 75 

16. In treſpaſs of goods carried away, it is a go9d plea, that they h. 
avere the goods of baus alien enemies of the king, and the defendant pl 
ſeiſed them, as lawfully he might; for it was ſaid there, that every 

man may ſciſe the goods of enemies of the king brought into 

; 5 | England, 
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England, and retain them to their own uſe. Per Vaviſor, it was 
adjudged in the time of this king, that he who takes ſuch goods 
ſhall retain them as above. Br. Treſpaſs, pl. 313. cites 7 E. 4. 13. 

17. Treſpaſs of taking his hawk, The defendant juſtified for da- 
mage feaſant in- his pigeon-houſe ; and it was admitted. And per 
the juitices, treſpaſs quare columbas cepit does not lie, for he has 
no property. Br. Treſpaſs, pl. 387. cites 16 E. 4. 7. 

1 reſpaſs of taking his horſe. The defendant aid, that the 
plaintiff lent it ia him till he had finiſhed his bujineſs ; and ſaid, that 
he had not yet fimſhed his buſineſs. And a good plea, per Brian 
and Littleton, notwithſtanding that the time is uncertain. Quod 
nota, But no mention oi the uncertainty of the buſineſs, 


Br. Treſpaſs, pl. 337. cites 17 E. 4. 8. 
19. Treſpaſs of taking beajts in A. in D. The defendant ſaid, 


that he abu ſeiſed of land called C. in D. aforeſaid ; and the ſame day 


found the beaſts damage feaſant in C. aforeſaid, and took them, and 
chaſed them towards the pound, and they eſcaped, and went into A. 
aforeſaid, and the defendant freſhly retozk them, which is the ſame 
taking of which the action is brought. Pigot proteffanda, that the 
place of C. is not the franktenement of the defendaut, and pro placito, 
that before the taking alleged by the defendant, the defendant to:k the 
beaſls in A. aforeſaid, and chaſed them to his land called C. aforeſaid, 
and they eſcaped into A. and the defendant took them prout, & e. upon 
which jirſt taking awe have brought this action. Bridges changed 
his plea, and ſaid, that the ſame day, before the treſpaſs ſup- 
poſed by the plaintiff, he found the beaſts damage feaſant in 
C. his own ſoil, and took them, and they eſcaped into A. 
aforeſaid, and he freſhly purſued and took them in A. &c. 
Pigot ſaid, he took them in A. abſque hoc that he firſt. took them 
in C. &c. Modo & forma, prout, &c. and ſo to iſſue. Br. Con- 
feſs and Avoid, pl. 52. cites 21 E. 4. 64. 

20. Treſpaſs of trees and oaks cut. The defendant ſaid, that the 
Plaintiff leaſed to him 10 acres of land for term ef years, of which the 


Place, &c. by force of which he wwas thereof paſſeſſed, and cut the trees, 


&c. and a good pleaz and yet the writ of waſte lies. Br. Treſpaſs, 
pl. 430. cites 13 H. 7.9. 

21. And in treſpaſs of govds taken, the defendant ſaid, that the 
Plaintiff leaſed to him a houſe in D. fer a year, ond the goods auere his 
before the leaſe, and he put them into the houſe, and the plaintiff im- 
mediately after the year determined took the goods damage Feaſant, and 


1 
the defendant retock them, And no plea, per Cur. for he ought 


to carry his goods out at the end of the term; and if he leaves 
them there, he cannot after juſtify to enter and retake them, 
Br. Treſpaſs, pl. 430. cites 13 H. 7. 9. 

22. "Treſpaſs of goods taken. The defendant ſaid, that the plain- 
tif put them within the doors of the defendant ; and after, becauſe the 
plaintiff was indebted to the defendant in 10 l. it auas agreed betæucen 
them, that the defendant ſhould retain them till he wwas paid, by which. 
he took them, and the plaintiff has not yet paid. And a good 
plea, by the opinion of the Court, without fhewing cauſe of the debt; 
and a good plea, without ſhewing ether taking; for the putting 
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$73 Treſpaſs. 
into. the houſe is no delivery ; but when he accepted them by the 
agreement, this is the taking; for if he had pleaded delivery, it 
had been not guilty argumentatively. Br. 'Treſpaſs, pl. 209. 
cites 21 H. 7. 13. | 
As 23 23. In treſpaſs it is a good plea Hat the plaintiff gave them 
7725 arg to the defendant, by which he took hem. Br. Treſpaſs, pl. 209. 
the defend. Cites 21 H. 7. 13. | | 
ant pleaded | : | 
gift of the plaintiff of all his gogds by deed, &c. at which time the boat belonged to the plaintiff, judg- 
ment, and 2 good plea; and fo fee gift in treſpats a good plea; and the plaintiff was not received to 
fay, that at the time of the treſpaſs the boat was his boat without ſhewing how ne came by it after, 
Sc. by which he ſaid that at the time of the gift it was the boat of one A. who gave it to him after, 
and the defendant carried it away; and the defendant ſaid that at the time of, the gift it was the boat 
of the plaintiff priſt, c. Br. Treſpaſs, pl. 42. cites 42 E. 3. 1, 2» 

In treſpaſs the defendant pleaded a gift, the plaintiff ſaid that after the gift and before the treſpaſs 
the defendant re- gave to bim; and the defendant maintained bis bar abſque bac that be re- gave after the 
Br ft ziff, and it was accepted; quæte if it be pregnant. Br. Negativa, &c. pl. 55. cites 10 H. 6. 16, 17. 

Ss in treſpaſs of a beat taken, and the defendant pleaded a gift by N N. and the plaintiff ſaid that 
FJ. N. tock it out of the poſſeſſion 2 the 22. and gave, &c. The defendant maintained the gift abſque 
boe that the plaintiff bad any thing before the gift; and well, and not pregnant. Br, Negativa, &c. 
pl. 53+ cites 38 H. 6. 25. | 


As in tref- 24. Where things are not in ſuch danger, but that the owner . 
taker, the bemedy it, or have his remedy for this treſpaſs by action again 
defendant the other, there a man cannot juſtify the taking of the goods 
Jaid they 4 to ſave them. Per Kingſm. Juſtice, Br. Treſpaſs, pl. 213. cites 
from ihe 9 21 — 7. 27. 1 g 
ris, and were in er of beirg l in th» field, ? rr 
i ake Plate, rf of the iy 2nd'by the opiaicn of the Court it inns ters for they cannot 


in ſuch danger in the eld, but that men may guard them. Br. Treſpaſs, pl. 213. cites 21 H. 7. 27. 


And it is not lawful for a man to tale my barſe, ſaying that it was in danger of being ſtole. Per Brud- 
nell. Br. Treſpaſs. pl. 213. cites 21 H. 7. 27. 


Nor where my feme is out of her way, it is not Jawful for a man to take her to his houſe, if ſbe ta 


net in danger of being le in the night, or to be drowned with water. Per Brudnell. Br. Treſpaſs, 
pl. 213. cites 21 f. 7. 27. I 


But where goods of another are in er, by water, fire, &c. of wwhich the party cannct have remedy, 
there I may take them to ſave them. Per Rede Ch. J. Br, Treſpaſs, pl. 213. cites 41 He 7. 27. 


[514] (I. a) Treſpaſs. Juſtification. Upon Default or Ad 
of the Plaintiff himſelf. 


[. FF A. be ſeiſed in fee of copyhold land next adjoining to the 
Fol. 565. land of B. and A. eres a new heuſe upon his copyhold 
und, and ſome * part of the houſe is erected upon the confines of 
| his land next adjoining to the land of B. if afterwards B. digs his 
land fo neur to the foundation of the houſe of A. but on no part of 

.'s land, by which the foundation oß the houſe and the houſe falls into 

the pit, yet no action lies by A. againſt B. becauſe it was A.'s own 

fault that he built his houſe ſo near the land of B. for he by his 

act cannot hinder B. from making the beſt uſe he can of his own 

land. P. 15 Car. B. R. between WILDE AND MINSTERLEY, per 

Curiam after a verdict for the plaintiff. But it ſeems that a man 

who has land next adjoining to my land cannot dig his land fo near 

my land, that thereby my land ſhall go into his pit; and therefore if 

the action had been brought for this it would lie.] | | 


£2. In 


Treſpaſs, | 514 


[2. In treſpaſs quare clauſum fregit called 8. in the pariſh of Sty. 165. 
D. if defendant juſtifies becauſe his ſheep were flolen by perſons 2 
unknown, and that the plaintiff afterwards chaſed the ſaid ſheep with Ch. I. he'd 
his own ſheep in the ſame — 4 and that he ſuſpected that his ſbecp 35 here, and 
were chaſed into the ſaid cloſe of the plaintiff, in which, Sc. and upon HD 
this he awent into the ſaid cloſe where, c. to ſearch for his ſheep, and judgment 
not finding them there, he went out of the cloſe as ſoon as he could, Wnt 5 by 
doing as little damage in going and returning as he could, This 1s — . 
not a good juſtification, becauſe he did not enter to ſearch for the and that A 
felon, which was for the commonwealth, but for his private in- 1 IR the 
tereſt to inquire for his goods; for by the ſame reaſon he may hard on bock 
come into the lands of any other men, with a pretence to ſearch fides, but 
for his goods. And here he does not ſhew any cauſe of ſuſpicion py. 5 
that the ſheep were in this cloſe. Mich. 1649. between Tor- N 
LADY AND SCALEY., Adjudged upon demurrer per totam Curiam for tbe 
præter Juſtice Jermyn, who was e contra. Intratur, Mich. ewf ail 
24 Car. Rot. 596. 


[3- If a man eught to repair a fence between my land and his lind . 


next adjoining, if he does not repair it, by which my beaffs enter 8 C484 
into his land for default of reparation, this is juſtifiable in a treſpaſs that the 


brought by him. 19 H. 6. 34. 39 E. 3. 3. b. ele char hs 


hedge was ſufficiently incloſed. [And ſo this point was admitted. J=—S, P. Br. Treſpaſ, pl. 148. 


| Cites 21 H. 6. 39.——And in ſuch caſe J. may purſue and retake them. Per Frowicke. Kelw. 30. 


pl. 2. Mich. 13 H. 7. Anon. 


See Infra, pl. 26. 


[4- So in the ſaid caſe it is lawful for me to go into his land to 
retake my beaſts and rechaſe them into my own land. And this 1s 


juſtifiable in treſpaſs, becauſe it comes by his own act. 13 H. 7. 


Kelloway, 30.] „ ET 
(5. If a man owght to impale againſt a foreſt, and by his default of Per Brian 
impaling the ſavages go into his land, it is juſtifiable for the forgſter 2 a . 
in treſpaſs there to enter into his land, where the ſavages eſcape, not enter in- 
to rech8ſe them into the foreſt, becauſe they come in by his own thro bb 
default. Dubitatur, 13 H. 7. Kelloway, 30. 8 8 


nor into the land which ſhould have been incloſed againſt the foreſt, becauſe the property of * ſavages 


is only during their being in the foreſt (or park) and no purſuit will preſerve it; and in this reſpe& they 


differ from other beaſts not ſavage. Kelw. 30. b. 


= 8 [5161 
[6: If beaſts are impounded in à place incleſed which has gate open, TR how 


if the ſheriff comes to make replevin, and the owner of the cloſe ſtands „, rig 
with bows and arrows in the gate to ſhoot at him, by which he 1s Br. Juſtifica- 
in + fear of death, he may, to avoid death, break the clo/z and enter Gods 2 Is 
there, and make the replevin. And this treſpaſs 1s juſtifiable. n —— (H. 
20 H. 6. 28.7 | | | 2. 2) pl. 19. 
[7. If my land be open to the highway, and the beaſts of a flranger 
enter upon the land, this is not juſtifiable. 39 E. 3-3-] | 
(8. If a man does a nuſance in his own foil to my mill, houſe, of land, 2 of * 
I may juſtify the entry into his ſoil, and fling down this nuſance, i fn be 
becauſe it was of his own wrong. 9 E. 4: 35. Curia. 8 E. 4. 5- water fran 


Co. 9. Bare, 55.] 5 12 — 


the ditch with that which the other has dug out. Per Danby. Br. Treſpaſs, pl. 186. cites 9 E. 4. 35s 
Ep 4. 9. If 
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313 Treſpals. 

— — 0. If a man takes niy goods and carries them into his can land, 1 
1 Fol: $55 may juſtify my entry into the ſaid land to take + my goods again; 
r for they come there by his own act. 9 E. 4. 35. 

pl. 254. cites S. C. 


8. P. Br. (10. If a man by negligence ſuffers his houſe to be on fire, I who am 
re — his neighbour, may break down his houſe to avoid the peril, which may 
T 4: 35- per Come to me by the burning of it. 9 H. 4. 35. b. 

! 2. 
For the tort [II. If a man oy impriſons me in his houſe, 1 may juſtify the 


on his part. öreabing the windows and door io go out. 9 E. 4. 35. b.) 


Br. 8 pl. 186. cites S. C. — Br. Nuſance, pl. 14. cites S. C. — Arg. 2 Le. 202. pl. 254. 
cites S. C. 


— LI 2. If my tenant, ſeeing me coming to diſtrain, drives his beaſts out 


S. P. Co. @f the land held of me into land held of another man, I may juſtify my 
Litr. 161. a. entry there to take the diſtreſs, becauſe it was by his own tort. 
that if the t9 E. 4. 35+] : 


tenant, or 


any other, to prevent the lord to diſtrain, drive the cattle out of the fee of the lord into ſome place 
out of his fee, yet may the lord freſhly follow and diftrain the cattle, and the tenant cannot make 
reſcous, albeit the place wherein the diftreſs is taken, is out of his fee; for, now in judgment of law 
the diftreſs is taken within his fee, and ſo ſhall the writ of reſcous ſuppoſe. But if the lord coming te 


diftrain bad no wiew tf the cattle within bis fee, though the tenant drive them off purpoſely, or if the 


cattle of themſelves, after the view, go out of the fee, or if the tenant after the view remove them for 
any other cauſe than to prevent the lord of his diſtreſs, then cannot the lord diſtrain them out of his 
fee; and if he does, the tenant may make reſcous,—2 Inſt. 131. S. P.—And' although in ſuch caſc 
the diſtreſs be taken out of his fee or ſeigniory, yet it is within the ſtatute of 21 H. 8. cap. 19. For 
in judgment of law the diitreſs is lawful, and is as if taken within his fee and ſeigniory. Co. Litt. 
268. b. S. P. for when they are in his view they ſhall be adjudged in his poſſeſſion. Br. Treſ- 
paſs, pl. 296. cites 2 E. 4. 6. and ſays the reaſon ſeems to be, becauſe they are tranſitorg. 
1 Br. Treſpaſs, pl. 186. cites So C. 


Mon [13. If a man has an heap of grain by my heap of grain, and takes 


col - 0 handfull out of my heap, I may juſtify the taking an handfull again 
Roll. R 45. out of b, becauſe he en not take advantage of his own wrong. 


— But per 
| — J AF. 22. Ja B. R.] | 


not to take more than the other took from him. Ibid. —See title property (E) pl. 6, 7, & $. and the 
notes there. | 


Oro. J. 366. [14. If I have an heap of grain or money, and another comes and 
* caſtt his grain cr money into my heap, T may juſtify the carrying away 
S.C.—. all, becauſe otherwiſe he will by his tort bar me to take my 


8 Curiam. ] 

perty (E), pl. 6 & 7. and the notes there. 

*{ 516 } 1 
This is the [I 5. In treſpaſs for chaſing of his beaſts, it is good juſtification 
3 that the beaſts were in his cloſe damage feaſant, and he with a little dig 


Trzz1xc- chaſed them out of the land: for inaſmuch as they come there of their 
nam _ wrong, the owner is not bound to impound them, but may remove 
ore ty 26 the tort done to him, by chaſing of them out of the land. Co. 4. 


&27 Elia. 'TERRINGHAM, 38. b. reſolved. 
B. Ms S. P. | ; 


and ſhail not be compelled to diftrain for damage feaſant, ==—_—_—_ Sav. 23» pl. 56, Pzſch. 62 Eliz. Tir- 


rintzham s caſe, is not S. P.— Sec (N. a}, pl. 12. 


4 


C16. If 


Treſpals. 

C16. If 2 tenants in common of timber or other goods are, and the 
one takes it, and puts into his ſeveral land, the other cannot juſtify the en- 
try into the land to retake it, becauſe though he may retake, yet inaſ- 
much as there is not any tort in law when one takes all to his own 
uſe, becauſe the law has allowed him ſo to do for the truſt which 
is between them, he cannot juſtify a treſpaſs in the land to retake 
it; but he ought to take it when he can without treſpaſs. M, 18 
Ja. B. R. between MasTERrs AND PoLLEyY., Per Curiam.] 


, accordingly. 


[17. If a man comes into my cliſe with an iron-bar and ſiedge, and 
there breaks my ſtones, and after departs, and leaves the fledge and bar 
in my cloſe, in an action of treſpaſs for taking and carrying of them 
away, I may juſtify the rating of them and putting of them in the cliſe 
of the plaintiff himſelf next adjoining, eſpecially giving notice of it to the: 
plaintiff, as it was pleaded, inaſmuch as they were brought into 
my cloſe of his own tort; and in ſuch cafe of tort I am not bound 
to carry them to the pound, but may well remove the wrong done 
to myſelf by them by tort of the plaintiff” P. 11 Car. B. R. be- 
tween CoLE AND MaunDER adjudged upon a demurrer, Intratur, 
Hill. 10 Rot. 502.] | | 

18. Treſpaſs quod arbores ſuccidit & aſportavit ; Fulth. ſaid the 


plaintiff fold to the defendant Horſleyweod, except 40 of the beft aſhes, and 


the ow, þ to carry them within 2 years next; and after he came and 
required the plaintiff to cut and carry them, and he would nat; and be- 
cauſe the defendant by his bargain had but 3 years ts take the wood, he 
left 40 of the beſt aſhes, and cut and carried the reſt ; per Caund. 
you abated our wood, abſque hoc that we were warned, prout, 


Kc. and ſaid no more. Br. Treſpaſs, pl. 299. cites 44 E. 3. 


19. Treſpaſs of trees [graſs] ſpoiled, and fed with the cattle of the 
defendant, who ſaid that the plaintiff to the intent to have the defendant 
in his power, commanded his aun ſervant to chaſe the beaſs of the de- 
fendant into his land, which he did accordingly, and the defendant as 
ſoon as he knew of it, chaſed them out ; judgment / av, and a good 
plea, and was not compelled to ſay not guilty. Br. Treſpaſs, 
pl. 148. cites 21 H. 6.39, 

20. "Treſpaſs of a cloſe and houſe broken, and graſs ſpoiled, his 
ſervant beaten, and his oxen taken. Laycon /i that he had a 
highway going to D. againſt the ſaid houſe where, Fc. and the defendant 


rode in the ſaid way, and when he was againſt the houſe, the plaintiff 


and others came with bows and arrows, Wc. and aſſaulted the defend- 
ant, and he left his horſe, and fled into the houſe, and over into the cleſe, 
and came back into the way, which is the fame treſpaſs, &c. and as 
to the graſs ſpoiled, pleaded the ſame matter, and when he came 
back into the way his horſe was in the cloſe, by which he freſbly re-enter- 
ed and retook his horſe, & hoc, &c. and to the beating the ſervant 
he ſaid as above, that they made an affault upon him, and the da- 
mage which they had was of their own tj Kc. Br. Treſpaſs, 

pl. 204. cites 37 H. 6. 37. ME 
21. And as to the oxen he ſaid, that before the treſpaſs A. B. affermed 
Pplaint of replevin before the ſheriff of beaſls taken, and he made precept 
| to 


516 
2 Roll. Rep. 
141. Hill. 17 
ac. B. R. 
S. C. but 
S. P. does 
not plainly 
appear. 
ibid. 207, 
S, C. and 
S.P. held by 
the juſtices 


Godb. 282. pl. 403. PoLLyYz's caſe, S. C. and S. P. agreed by the Court. 


= 


Br. Treſpaſs, 
pl. 50. cites 
44 E. 3. 39. 
S. C. ſays at 
was admit - 
ted for a 
good juſti · 
cation. 
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$17 Treſpaſs. | 
to the bailiff ta make deliverance, by which the bailiff, and thit defend: 
ant by his command, made the deliverance three days after the treſpaſs 
ſuppoſed, and attached the plaintiff to anſwer, ab/que hoc that he is 
guilty before the third day. Choke ſaid he ought to ſhew if the 
- way be in the ſame vill as the houſe, or where elſe it is, and alſo 
he does not ſay whether the doors of the houſe were open when 
5 entered, by which he ſaid ſo. Br. Treſpaſs, pl. 204. cites 37 
6. 37. | | | 

22. It was faid for law, that Fall the n#ighbours of the vill carry 
their grain out of the common field, except one who would not carry for 
frowardneſs or negligence, there the others may put their beaſts in the 
feld, and ſhall not be treſpaſſors to the other, Br. "Treſpaſs, pl. 352. 

cites 21 E. 4. 41. | | 
Brownl.221. 23. Treſpaſs for chaſing his cattle at S. the defendant zuftified 
S. C. and is for damage feaſant in a cloſe called . Acre, which was his frank- 
ede. but tenement. The plaintiff rephied that B. was ſeiſed in fee of à cloſe 
that ſome Called Bl. Acre in R. which he leaſed to him; and that the defendant 
wores are was. ſeiſed in fee of another cloſe called Gr. Acre, which lay conti- 
TT Bw guons to Wh. Acre, and fo preſcribed for the defendant and all thoſe 
21. Pl 12. whoſe eftate he had in Gr. Acre, to repair the fences between theſe tao 
2 5 a cloſes ; and that he put his cattle into Bl, Acre, and they for default of 
not appear. enclgſure eſcaped into Gr. Acre, and thence into Wh. Acre. The de- 
——Cro. J. fendant rejoined, and confeſſed that the plaintiff was poſſeſſed of Bl. 
2 . 5 Acre, and Simſelf ſeiſed of Gr. Acre, as above ; but ſaid, that beteuren 
S. P._ Bl. Acre and Gr. Acre there is a little brook, which on the fide of Bl. 
Bulf. 257. Acre las a bank contiguous to it, which B. and theſe whoſe eſtate, &c. 
1 1 have uſed, & c. to repair, and for want of repairs the beaſts eſcaped out 
cattle ftray- Of Bl. Acre into Gr. Acre, and thence into Wh. Acre; where- 
ing out of 2 upon the defendant chaſed them, &c. The plaintiff demurred and 
2. had judgment; for the defendant pleaded a good bar, and the 
way, which Plaintiff made a goed replication, and ſhowed the default to be the 
wasthewaſte defendant's, by not incloſing between Bl. Acre and Gr. Acre, and 
nc! e the rejoinder does not confeſs and avoid the replication, but perplexes the 
vponbrought matter, by adding a preſcription on the plaintiff's part, to repair a bant 
tefpals, but between Bl. Acre and Gr. Acre, whereupon iſſue cannot be taken, 
—— becauſe then 2 preſcriptions ſhall be tried together, which cannot 
nanced the be. Beſides the rejoinder is no anſwer to the replication but by 


action, _ Way of argument, and if true, is good matter in evidence againſt 
at (N. a) the plaintiff, who muſt prove his replicativn true; for the plain- 
Pl. 11. tiff ſays that Bl. Acre and Gr. Acre are contiguous, which intends 


that there is no mean ſpace between them, whereas the rejoinder 
ſays that there is a bank between them, and if ſo, they are not 
contiguous. But the defendant ſhould have traverſed the pre ſerip- 
tion alleged by the plaintiff, which would have made an end of all; 

per tot. Cur. Yelv. 217. Hill. 9 Jac. B. R. Durrant v. Child. 
$ 24. In treſpaſs of treading his graſs, entering his cloſe called the 
yard, and pulling down his gate, &c. The defendant ;u/lified for a 
paſſage by and through his yard, and that at the time when, & e. a 
gate mat erected in the paſſuge, ſo that he could not paſs with his beaſts, 
whereupon he broke the gate, and in paſſing along he aliquantulum 
trod the graſs, which is idem reſiduum. The plaintiff * 
l 1 at 


7 


GW gens 


Mich. 34 Car. 2. C. B. Sprigg v. Neal. 
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that he could not juſtify pulling down and breaking the gate, he 

not having ſhewn that it auas locked or nailed, ſo as he could not paſs. 

But per Cur. he having pleaded that the gate was put there, ſo 

as he could not uſe his paſſage, it Mall be intended locked or nailed, 

or that the way is thereby ſo ſtraitened that he could not paſs, and 

the plea good; and that the replication being ſo general, is idle [| 518 J 
and vain, And per tot. Cur. judgment for the defendant. 3 Lev. 92. 


25. In treſpaſs of entering his cloſe, and killing two maſtiffs, the 
defendant pleads that they were /et upon his hogs and avere like to kill 
them, to prevent which he entered into the ſaid cloſe, and killed 
the maſtiffs. And per Hale Ch. J. the juſtification of killing the 
maſtiffs is well enough; for one cannot ſet maſtiffs upon pigs to 
kill them, but he may hunt them with a little dog. Freem, 
Rep. 347- pl. 432. Mich. 1673. King v. Roſe. 

26. A. was ſeiſed of Bl. Acre, B. of Gr. Acre, and C. of Wh. Acre, Ses pl. 3. 
which 3 cloſes adjoined to one another. B. was to repair the mound ſufta. 
between A. and B. and C. was to repair the mound betaveen 
B. and C.—— A. puts his beaſts into Bl. Acre, which ſtrayed into 
B.s 2 for want of repairs between Bl. Acre and Gr. Acre, and 
out of Gr. Acre into Wh. Acre, the mounds being out of repair between 
B. and C.-C. brought treſpaſs, and A, pleaded the ſpecial matter. 
The queſtition was, whether or no, when the beaſts of A. ſtra 
into the cloſe of B. for default of repairs by B. and ſo were no treſ- 
paſſors there, and then {tray into the cloſe of C. for default of re- 
pairs by C. this ſhould excuſe the treſpaſs of A.'s beaſts, as it would 
for the beaſts of B. ? 'The Court ſeemed to incline that it would 
not; for though C. was bound to repair between him and B. and 
ſo B.'s beaſts would have been excuſed if they had ſtrayed into his 
cloſe, yet the preſcription that binds him to repair, is only perſonal 
againſt B. and his beaſts, and not againſt all beaſts that come into 
his cloſe. Twiſden ſaid, if this were a good plea, the right of re- 
pairing the fences between B. and C. would be tried between A. 


and C. but he thought A. muſt be put to his ſpecial action on the 


caſe againſt B. for not repairing, per quod, &c. Sed Cur. adviſare 
vult, Freem. Rep. 379. pl. 495. Mich. 1674. Right v. Baynard. 


(K. a) Treſpaſs. Juſtification. What ſhall be good 
Juſtification, 4 Thing of Neceſſity. 


ſt. IF a man has a way over my land for his beaſts to paſs, * if the 
| beaſts feed the graſs by morſels in paſſing, it is juſtifiable. P. 15 Fol. 557- 

Ja. B. R. Reeve axd Downs. Per Curiam, it being againſt his 

will, as it is to be intended.] | 


way over 
the land of 
another for his cattle, and upon the way he ſcares his cattle, ſo that they run out of the way upon 
the land of the owner, and the driver freſpiy purſues them, &c. if treſpaſs be brought, he that had the 


way may plead this ſpecial matter in juſtification ; per Richardſon Ch. J. Het. 166. Hill, 6 Car. C. B. 


If a man has 


gr ——— Brandeis» ——ç —2—ũͤr 2 — a. Oe Nc 


B —— — 


ß he an a ere ee _ 
— — A bg, _ 5 — 2 — —— — . * 23 N- * 2 „ A wa." Sa” 
. . WY 4, 57, PP — — ee ee ws 


Roll. Rep. [z. If there are diverſe paſſengers in a common paſſing barge upon the 
SS Thames, and one of them has a pack with him, in which are bound 
—And fre UP monies and things of great value, and a tempeſt ariſing, all the 
2 Neceſ- good in the barge are caſt into the ſea for ſafeguard of their lives, 
. among which the pack aforeſaid is caſt into the ſea, the maſter of 
the barge not having notice that there were any ſuch things of va- 
lue in it; in an action for the pack, and things therein, this is 
Juſtiftable, becauſe it was done for the preſervation of their lives. 
M. 12 Car. B. R. by Coke ſaid, that it was ſo reſolved in bank in 
the caſe of GRAVNSEN D BaRGE.)] ONS 
3- If a chimney be on fire, I may enter and rale the gocds in ſafety, 
which are in jeopardy to be 1s? ; per Palmes. Br. 'Treſpaſs, pl. 213. 


cites 21 H. 7. 27. 


£519] 


DK. a. 2] Things of Charity. 


L. JI. JN treſpaſs of his houſe broken, if defendant pleads, 
that her daughter 4was retained in the ſervice of the plain- 

tif, and was very ſick in the ſaid houſe, being then the plaintiff's 
ſervant, and defendant being her mother, entered into the ſaid houſe 
to fee her daughter, which is the ſame treſpaſs; this is not a good 
Juſtification, without licence of the owner of the houſe, or at 
leaſt demanding of leave to ſee her daughter. Hill. 1649. between 
PARLET AND BowMAN, adjudged upon demurrer.] 


(L. a) Treſpaſs juſtifiable. In what Caſes a Treſpaſs 
may be juſtified. 


— tit. | fr. IF a man /ets a falcon fly at a pheaſant in his own land, which 
3 purſues the pheaſant into the warren of another, and there 


A ” L 1. 
— | ark takes him, yet he cannot juſtify the entry into the warren of the 


there. other to tale the falcon and pheaſant. 38 E. 3. 10. b. 12 H. 8. 10.] 

In treſpaſs 2. If a man hunts with a tumbler in my warren, yet I cannot 

of Killngz juſtify Lalling the tumbler with m maſtiff by my incitation. M. 3 Ja. 
g Jy «a 

atE.in B. LEwiN's CasE.] | : 


Kent, the 

defendant pleaded, that Sir F. W. was ſeiſed of a warren in D. in the ſame county, whereof he is an 
was warrener ; and that the dog was divers times there killing conies, and therefore finding him there, 
tempore quo, &c. running after conies, he killed him. And all the Court held the juſtification good, 
it being alleged, that the d g uſed to be there killing of conies. Cro. J. 44. pl. 13. Mich. 2 Jac. B. R. 
Wadh urſt Vs Damme. C. cited Saund. 84. Arg. in caſe of Wright V. Ramſcot. : 


3. In every caſe where a man may avow he may juſtify ; but not e 
contra, per Yong, & non negatur. But ſee elſewhere, that if he 
juſtifies he ſhall not have return of the beaſts. Contra upon 
avowry. Br. juſtification, pl. 16. cites 5 E. 4. 6. | 

4 1 A. takes the cattle of M. S. without cauſe, it is not lawful 


for J. N. to take them from him; for he has title againſt all, unleſs 
againſt the very owner; per all the Juſtices, Br. Treſpaſs, 


1. 433. cites 13 H. 7. 10. | 
in as _ . 5. Treſ- 


Treſpaſs, 
5. Treſpaſs. Tenant at will juſtified for digging a trench to avoid 


the water, which ſurrounded the common in another's land, appendant 


to the other land which he had at will, and to keep his own land from 
being ſurrounded. And it was held double; for there are two 
matters, and the plaintiff demurred. Therefore quære; for two 
juſtices were againſt two. And there are diverſe cafes what a 
man may do for the benefit of a ſtranger. And there is a diverſity 
where it is in defence of the perſon of a ſtranger, and where of hrs 
goods or land. And for the commonwealth, a man may extirpate the 
ſuburbs of a vill, or an houſe which is on fire. Br. 'Treſpaſs, 
pl. 406. cites 12 H. 8. 2. 15. And cites the time of E. 4. that a 
man may make a bulwark upon - another's land in defence againſt 
enemies. 4 2 

6. If trees grow in my hedge, hanging over another man's land, 
and the fruit of them falls into the other's land, I may juſtify my 


entry to gather up the fruit, if J make no longer itay there than is 


convenient, nor break his hedge. Lat. 120. per Doderidge ]. 
7. In treſpaſs the plaintiff declared, that the defendant Filled 
his maſtiff, & c. The defendant pleaded in bar, that the plaintiff 
the ſame day, & c. ſuffered his ma/liff to go in the fireet, not muzzled ; 
and that he killed anci her dog of B. his miſtreſs, . which ſhe kept for the 
ſecurity of her houſe ; and that he, as her ſervant, adtunc & ibidem 
molaſſum pred. occidit to ſave the dog, and leaf? the maſtiff ſhould do 
any further damage. And upon demurrer it was argued, that a 
maſtiff is a valuable thing, and therefore the defendant cannot 
juſtify the killing it, without a reaſonable cauſe; that he might 
Juſtify the beating the maſtiff to prevent any further miſchief to 


the other dog, but not the killing it, unleſs it could not otherwiſe 


be prevented; and he has not ſaid, that he could not have ſaved 
his miſtreſs's dog without killing the maſtiff. And of this opi- 
nion was the court, and gave judgment for the plaintiff. Saund. 
84. Trin. 19 Car. 2. Wright v. Ramſcott. 


to bite, nor that the defendant's dog was a maſtiff. 
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Sid. 336. pl. 
1. S. C. ac- 
cordingly.— 
Lev. 216. 
S. C. and 
the plea was 
adjudged ill, 
becauſe he 
did not ſay 
that he 
could not 
ſave the 
other dog 
without 
killing the 
maſtiff; and 
alſo becauſe 
it does not 
appear that 
the plaintiff's 


| dog was uſed 
2 Keb. 237. pl. 11. S. C. ſays, that Keel- 


ing Ch. J. ſaid it was a ſufficient juſtiſication ; to which More on J. inclined. But adjornatur 


8. In treſpaſs of Killing 2 greyhounds, the defendant juſtified, be- 


| cauſe they chaſed a deer in his park, and tilled him there. The plain- 


tiff replied, that the deer was out of the park in his land eating his 
graſs, and therefore he ſet his greyhounds on to chaſe him out of his 
land, and they followed him into the park, and there killed him. Ad- 
judged upon demurrer, that the replication was ill, for nat ſaying 
that he did his endeavour to flop the greyhounds at the fide of the park, 
to hinder their entering into it. But it was then objected, that 
the bar was ill; for though it was not lawful to chaſe in the park, 
yet the defendant ought not to have killed the greyhounds, when 
he had taken them; and cited 2 Roll. Abr. 567. [See ſupra, 


pl. 2.] Lewin's cas. And e contra was cited 2 Cro. 44. * Wap- 


HURST v. Dam. Ant at another day, upon confideration of both 
books, judgment was given for the defendant, 3 Lev. 28. Mich. 
33 Car. 2, C. B. Barrington v. Turner, | 


F 


* See ſupra, 
pl. 2. inthe 
notes there. 
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(M. a) In what Caſes a Man may juſtify, as incident 
'E to another Thing. 
See tit. LI. JF a man bargains and 2 all his trees growing upon certain 


2 land whereof he is ſeiſed, the bargainee has porver given to 

ag him as incident to the grant, zo come upon the land, and cut down 

there. and carry away the trees at whatever time he pleaſe; and the com- 
ing upon the land is juſtifiable. Tr. 15 Ja. between STUKELEY 
AND adjudged per Curiam. ] 

S. P. by 2. If a man grants to me, io make a trench in his foil from ſuch 


Twiſden I. 
Vent. 43. . KS > 
Mich. 21 to my place [or houſe] in a conduit; if after my pipe be ſtopped, 
e fa I may dig the ground do amend the pipe, for it is incident to the 
Perz Frank. 9 E. 4. 35. b. Curia,] 

v. RoycroFT ; for quando aliquid conceditur, conceditur & id fine quo res ipſa uti non poteſt. 
A farmer of the klng of a capital meſſuage makes a conduit to convey warer to his houſe, through the 
land of a c:pybolder of the manor, and afterwards the king grants the capital meſſuage to A. with the 
appurtenances ; and the copyhold was granted to another perſun. Adjudged, that the farmer may dig 
— que to amend the pipe; becauſe terra tranſit cum onere. Mo. 644. pl. 889. Trin. 43 Eliz. B. R. 

uy v. Brown. : 


*([521] 


[3. S if J have ſuch pipe by preſcription, 1 may juſtify the dig- 
ging of his land to amend it, without preſcribing to do it; for it 
is incident to the thing preſcribed. 9 E. 4. 35. Curia. ] 


was brought by the prior of grey-friars in London. The defend- 
ant ſaid, that the friar took his fon and heir apparent, now named ſer- 
want, and put him into a friars habit; and the defendant came in- 
to the church, and the ſon came to him with the ſcaplery, and 
was only 11 2 of age, and by award of the mayor of London 
he took the ſcaplery. And it was challenged to be treble, viz. 
that he was ſon and heir, and was taken and carried away, in 
which caſe he might take him; and another, that he came to him; 
and the third, the award of the mayor of London. And per 
+ Mo. 2 Hank. he may take his ſon and heir, if he be under 21 years, if 
. a he be not profeſſed. And by the opinion of the Court, becauſe 
theViſcoun- the juſtification is good of the taking of the body; therefore it 
_— Bin- js good of the garments upon his back, and therefore a good plea 
eas, cies for the ſcaplery. And it was held there, that where a man puts 
12H. 4 S. P. another into apparel, it is a gift in law. And per Hank. if an 
pn 3 cloaths, the baron may retake the feme with the cloaths. And 


11 = 5 after it was awarded, that as to the entry into the church, and 
are t 


lu 22 H.] nothing by his writ. Br. Treſpaſs, pl. 93. cites + 11 H. 4. 31. 


5. Treſpaſs 4 a houſe broken and goods carried away, The defend- 

ant ſaid, that the plaintiffs huſband was ſeiſed in fee of the houſe, and 

poſſeſſed of the goods, and made the defendant executor, and died; 

and the defendant found the door open, and entered and took the goods, 

and the plaintiff ſuppoſing that ſhe had been executor, took them, 

&c, And this was admitted good colour, and the plea was a 
| 11 go 


a fountain unto my houſe, ſo that I may put a pipe to convey the water 


4. Treſpaſs of taking his ſervant and a ſcaplery, viz. a garment, 


[buris mif. adulterer takes the feme of a man, and cloaths her well with new 


the taking of the infant and the ſcaplery, that the plaintiff take 


Treſpaſs. 


good per Cur. notwithſtanding that the plaintiff brought the action 
of her goods and the defendant juſlified of the goods of the teſtator. 
Wherefore the plaintiff ſaid, that the teſtator deviſed them to her, 
and the defendant delivered them to her after the teſtator's 
death, and after took them. And the defendant proteſtando, 
that they were not deviſed, and pro placito faid, that he did 
not deliver them, and fo at iſſue. Br, Treſpaſs, pl. g. cites 


2 H. 6. 15. | 
6. "Treſpaſs quare clauſum fregit, & averia cepit. The defend. 


ant ſaid, that the plaintiff commanded N. to deliver to him the beaſts, 


by which he entered and received them of N. And per Huſſey and 
Brian, the defendant may juſtify the entry by the command given 
to N. But per Choke, here the party may receive the beaſts at the 

l- gate, and cannot enter by the command given to a ſtranger, 


by which the defendant changed his plea. Br. 'Treſpaſs, pl. 342. 


cites 18 E. 4. 25. x 
7. Where a man tis bound to make me a houſe before Michaelmas, 


and he is no carpenter, he may juſtify to bring a carpenter there to 
make the houſe. Br. Treſpaſs, pl. 342. cites 18 E. 4. 25. Per 
Huſſey and Brian. | | 

8. And where a man makes a letter of attorney to deliver ſeiſin to 
V. S. there W. S. may juſtify the entry to take the livery. Br. Treſ- 
paſs, pl. 342. cites 18 E. 4. 25. Per Huſſey and Brian. 

9. In treſpaſs the defendant j#u/:fied by cuſtom of faldage by pre- 
ſcription of all cattle which paſture in ſuch a common, & c. the plain- 
tiff ſaid that de fon tort demeſne without ſuch cauſe. Br. De ſon 


tort, &c. pl. 31. cites 5 H. 7. 9. 
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(I. 2. a) Treſpaſs juſtifiable. By Lord. [Or Re- 


verſioner. Eulry.] 


Lr. TIE in reverſion may well enter the houſe in leaſe for life, to 
ſee, whether it be well repaired, if the houſe be open. 


9 H. 6. 29. b.] | 
2. But he in reverſion cannot enter into the houſe where it is 


faſtened up or locked, and break the windows. 9 H. 6. 29. b. Curia.] 


(M. a. 3) Juſtification by Command. And Pleadings. 


I, IN treſpaſs of goods carried aꝛvay, it is , good plea that the 
owner 1as outlawed, and he as ſervant of the eſcheator by his 


command took the goods; per Littleton, Br. Treſpaſs, pl. 339. cites 


18 E. 4. 9. . 

2. In Help aſs the defendant pleaded the franktenement of one A. 
and he by his command entered and did the treſpaſs ; the m_—_ ſaid 
that before that A. had any thing, he was ſeiſed till by A. diſſeiſed, 
and he re-entered, and the treſpaſs meſue ; and no plea, but was com- 
felled to Jay that he was ſeiſed till by the defendant difſeiſed to A 

| | uſe 


See Tra- 
verſe, (L.b), 
pl. 11. 
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uſe of A. and he re-entered, and the treſpaſs meſne, and well, 
Br. Treſpaſs, pl. 429. cites 11 H. 7. 21. | 
23. In treſpaſs of goods taken, per Keble, where a man derives 
intereſt from the owner, as by command, de ſon tort, &c. is no plea, 
Contra where he juſtifies in another's right, as to ſay that the 
franktenement is in a ſtranger, and he by his command, &c. Br. 
De ſon tort, &c. pl. 53. cites 16 H. 7. 3. 

4. In treſpaſs of chafing his cattle, the des/2ndant as ſervant 15 


a copyholder of the manor of T. laid a preſcription in the lord for com- 


mon of paſlure for him and his cuſtomary tenants of the ſaid houſe, 
and {5 juſlified the chafing by command, and as ſervant to the ſaid 
copyholder, and that he molliter drove them out of the common. 
The plaintiff replied de injuria ſua propria abſque tali cauſa. And 
upon demurrer it was reſolved that theſe words abſque tali cauſa 
relate to the whole plea, and not to the command only; for all 
makes but one cauſe, and neither of them without the other is 
any plea by itſelf; and that here the iſſue will be full of multi- 
plicity of matter, whereas an iſſue ought to be full and ſingle; 
for in this caſe parcel of the manor demiſable by copy, grant by 
copy, preſcription for common, &c. and commandment will all 
be parcel of the iſſue. And judgment againſt the plaintiff. 
8 Rep. 66. b. Mich. 6 Jac. Crogate's caſe, 

5. In battery the defendant pleaded a judgment, and execution had 
by E. his father again/t J. S. and that the plaintiff aſſaulted the bailiff 
to reſcue the go2ds, whereupon he in aid of the bailiffs, and by their 
command molliter manus impoſuit upon the plaintiff to prevent the 
reſcue. The plaintiff replied de injuria ſua propria, and traverſed 
the command, &c. "The whole Court reſolved that the traverſe 

523 ] was ill; for he might have done ſo of his own head to prevent a 
reſcue, which is a tort and breach of the peace.. 3 Lev. 113. 
Mich. 35 Car. 2. C. B. Bridgewater v. Betheway, 


. (M. a. 4) Juſtification by Licence. And Pleadings. 


Where li- 1. RESPASS of chaſing in his 2 chaſe ; the defendant pleaded 
ws fp licence of the plaintiff to chace there; the plaintiff ſaid 


pleaded, the 


plaintiff all that de ſon tort demeſne abſque tali cauſa, priſt, and the others e 
not ſay de ſon contra. Br. De ſon tort, &c. pl. 33. cites 42 E. 3. 2. Contra 
abſque tali 4 | i | 

cauſa, but all anſwer to the ſpecial matter. Br. De ſon tort, &c. pl. 30. cites 10 H. 6. 9. & 13.— 


So F. Br. De ſon tort, pl. 41. cites 9 E. 4 41.—8. P. Br. De ſon tort, &c. pl. 50. cites 20 E. 4+ 4+ 
— 8. P. per Keble and Townſend. Br. Pe ſon tort, &c. pl. 5g. cites 16 H. 7. 3. 


- 2. In treſpaſs it is a good plea that the place where is the common 
gaol of the ſheriff of L. and that V. N. is gadler, who licenced the 
defendant to enter to ſpeak with a priſoner, by which he did it, which 


is the ſame treſpaſs; and a good plea per Choke J. Br. Treſpaſs, | 


pl. 332. cites 14 E. 4. 8. 
3. So where à parker licences a man to drink. nvith him in his lodge, 
though the licence is derived by a ſervant, and not by the owner; 
per Choke J. Br. Treſpaſs, pl. 332. cites 14 E. 4. 8 
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of the plaintiff in ſurrounding his land. The defendant preſcribed 


fendant juſtified, for that one B. was lord ofthe manor of D. and 


of the lord, and that B. let to the defendant the ſaid manor, and be- 


4 In treſpaſs the defendant pleaded licence of the Plaintiff to enter, Contra of tt» 


cence in lato, 


and the plaintiff ſuid that he broke his door and windgws ; this is no 
* . * . S:, S - . as ro enter 
ood replication without traverſing the licence, inaſmuch as It is a te a tavern 
icence in fact. Br. Replication, pl. 55. cites 21 E. 4. to drink, or 


| | fo enter to ſee 
waſte, take diſtreſs, and the like, it is a good replication that le broke a cup, or flgid all night, or l 
the diftr;ſs « tor miſuſing a horſe burrowed, &c. lies action upon the cafe, and not treſpaſs vi & 
armis ; but it is a good rep! cation after the licence in fa executed, that he came back after the ſame day, 
and broke as above, &c. And the beit opinion was that the other may rej in to thoſe, as to jay that be d A 
not break the cup, or ſtay there all the night, or be did not till the diſireſs, and ſhall not be compelled to lay 


not guilty, Ibid. 


5. Treſpaſs for entering his houſe and taking his geads. The de- 
fendant pleads quoad the goods not guilty, and quoad the entry that 


the plaintiff*s daughter licenced him, and that he entered by that 


licence. The plaintiff replies non intravit per licentiam ſuam. The 
firſt iſſue was found for the defendant, and the ſecond for the 


plaintiff, that he did not enter by the licence, and damages aſ- 


ſeſſed to 8ol. It was moved in arreſt of judgment that he ought 


to have traverſed the licence, and not the entry by the licence, or 


the entry by itſelf, or the licence by itſelf, and not both together; 

and of that opinion were Williams and Yelverton ; to which Pop- 

ham agreed, had it been at the common law; but being tried, 

it is made good by the ſtatute of 32 H. 8. which aids misjoining 

of iſſues; for an iſſue upon a negative pregnant is an iſſue; per 

quod adjornatur. Cro. J. 87. pl. 13. Mich. 3 Jac. B. R. Myn v. 
= | 


(M. a. 5) Juſtification, Pleadings. [524] 


15 TR ESPASS for breaking his houſe and cloſe. The defendant 5, of entry 
juſtified that the plaintiff was his tenant for years, and be en- = eee 
tered to ſee if he did waſte, &c. The plaintiff uid, that he aid ſaid, that W 


there by a day and a night; and a good replication. Br. Replica- 2 his * 
N 4 be to 4 4 


tion, pl. 12. cites 11 H. 4. 75. ECTS 
bis ſervant. Br Replication, pl. 12. cites 11 Hf. 4 75. 


2. Treſpaſs of nuſance, and of ftapping a gutter, to the nuſance 


to amend the gutter, and to flop the water, during that time. The 
plaintiff ſaid, that de ſon tort demeſne, &c. and traverſed the pre- 
ſcription modo & forma; and ſo to iſſue. Br. De ſon tort, & c. 


pl. 48. cites 39 H. 6. 32. 
3. In treſpaſs for pulling down his hurdles in his cloſe, the de- 


that the ſaid B. and al! thoſe whoſe eſtate he had in the ſaid manor, 


had a free courſe for their ſheep in the place where, &c. and that the 
tenant of the ſaid cloſe could not there ere hurdles without the leave 


cauſe the plaintiff erected hurdles without leave, &Cc. in the ſaid cliſe, 
he caſt them dotun, as it was lawful for him to do. The plaintiff 
replied of his own wrong, without cauſe, & c. It was holden by the 

Vor. XX. Q q | juſtices 
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Treſpaſs. 


Juſtices to be an ill plea for the plaintiff ought to have traverſed 
the preſcription. 4 Le. 16, 17. pl. 59. Trin. 26 Eliz. B. R. Ru- 
iſhbrook v. Puſanies. _ | 
4. In trefpaſs of breaking his fences, and eating up his graſs 
wir hogs, the defendant pleads, that the fences were out of repair. 
The plaintif demurs, becauſe the defendant does mt ſay that = 
. are the plaintiff*s fences, nor that the plaintiF”s cloſe was contigue ad- 
\ jacens. Per Hale Ch. J. the not alleging that it was the plaintiff's 
mound ſeems not good, and then the plaintiff ſhall have judg- 
ment; and ſo he had. Freem. Rep. 347. pl. 432. Mich. 1673. 
* King v. Roſe. | 3 
F. All frangers who juſtify under proceſs of execution, except 
officers } ought to /zt forth the judement; and ſo muſt the party 
who is plaintiff, if he juſtifies; per Holt Ch. J. Carth. 443. Hill. 
9 W. 3. B. R. in caſe of Britton v. Cole. 
Sontra to 6. In treſpaſs, juftification without frewing the commencement cf 
formerjudg- 5ig gate, or that freebold was in him, is not good, though poſſeſ- 
Co. C. 138. ſion is ſufficient to count upon. 12 Mod. 506. Paſch. 13 W. 3. 
— B. R. * Pell v. Garlick. 2 
And 2 Mod. 70. Searle v. Bunion.— And 3 Mod. 32. Langford v. Webber, _—— And Carth. 9. S. C. 


See Poſſeſſion (I) pl. 2. 
Lutw. 1492+ S. C. | 


{ 525] (N. a) Treſpaſs excaſable. What Act or Thing will 


excuſe a Treſpaſs. 


Lr. FF my beaſts eſcape (not contra pacem) inta the land of J. S. 

und tramples his corn, this eſcape ſhall not excuſe me of 
treſpaſs, but a writ of treſpaſs lies againit me for default of 
good keeping of them. 27 Af. 56. adjudged. 12H. 7. Kell. 3. b.] 
I. If A. leaſes land to B. for life, and after leaſes it to C. for 


| gears to commence after the death of the leſſee, and then B. ſows part 


of the land, and dier before ſeverance of the corn, and after- 
wards C. enters into the reſidue of the land not ſown, and puts 
in his beaſts, and the beaſts go againſt his will and feed the corn: 
this ſhall not excuſe him, but the executor of B. ſhall have action 
of treſpaſs for it; for he ought to take care of his beaſts, that 


they do no damage to another man. And here the emblements 


belong to the executor of B. and he has liberty to permit, them to 
| there till a convenient time for their ſeverance. M. 10 Car. 
B. R. between PiTTs axD CoOLLIiBEARE adjudged upon a demur- 
rer. Intratur, Tr. 10 Car. Rot. 575.] ; | 
3. In falſe impriſonment, the defendant /aid that the father of 
the x am; held of his maſter by ſervice of chivalry, and died, the 
Plaintiff being within age; and he by command of his maſter, ſeiſed 
him, and detained him fix months ; and after one E. an elder bro- 
ther of the plaintiff, who was raviſhed into Scotland, came back ; and 
ie defendant perceiving it, waived the Nair, and ſeiſed E. Judg- 
ment ſi actio, and a good plea. Br. Notice, pl. 19. cites 
—_—* 


pt the 


2 


3 


Treſpaſs. 
4. If ehe eldeſt brother goes over the ſea, the youngeſt thinking that 
be is dead, cannot juſtify to enter into the Jand ; per Portington. 
Br, Treſpaſs, pl. 141. cites 21 H. 6. 14. | 


exeruters, ebinking bim dead, ſeiſe the yiods, he ſhall have treſpaſs; per Portington. 
pl. 141. cites 21 H. 6. 14. | | | 


5. If an infant delivers goods to the defendant, it is a good excuſe 
in an action of treſpaſs; but a gift by an infant is void. Br. Treſ- 
paſs, pl. 150. cites 22 H. 6. 3. | 3 

6. In treſpaſs F cutting trees, &c. it is a good plea, that the 
plaintiff hired him to cut for 8 d. by which be cut, as lawfully he 
might, & c. Br. Treſpaſs, pl. 383. cites 33 H. 6. 55. 

7. In treſpaſs the defendant ſaid, that the cloſe where, &e. adjoins 
to the king's highway from ſuch a vill to ſuch a vill, and he chaſed his 


cattle in the way, and they entered the cloſe in default of incloſure of 


the plaintiff, which the plaintiff, and thoſe whoſe eſtate, &c. have 
uſed to incloſe time out of mind. And the defendant freſhly pur- 
ſued and rechaſed, &c. by which the other ſaid, that it was ſufficiently 
incleſed, priſt, &c. Nevertheleſs, per Danby and Littleton, if grain 
grows in a common field near the way, and the beaſts feed, the 
defendant ſhall render damages; for there the plaiatiff is not 
bound to incloſe. Contrary above. And the iſue was joined 
upon the ſufficient incloſure, and not upon the incleſure only. Quod 
nota. - Br. Treſpaſs, pl. 321. cites 10 E. 4. 7.” 

8. And where a mc has a private or particular way, which is 
not the king's highway for all, there if he, who has title, chaſes 
cattle which * enter and feed, treſpaſs does not lie, though it be 
not incloſed; per Moyle and Choke. Br. Treſpaſs, pl. 321. 
cites 10 E. 4. 7. 


default of incloſure treſpaſs lies; for the not inhoſing is no matter to him who has no 
there; per Moyle and Choke. Br. Treſpals, pl. 321. cites 10 E. 4+ 7. 


| If a man has common in D. and one W. S. has land adjoining, 
ohh he is not bound to fence, as in the field country; there the com- 
moner is bound, when he puts his beaſts in the common, 10 keep 
them that they do not go into the land of W. S. Per 2 juſtices. 
Br. Treſpaſs, pl. 345. cites 20 E. 4. 10. 5 
to. Juſtification in treſpaſs for ſubverting his ſoil and feedin 

the graſs, by a cuſtom, hat where he ploughs he may turn his pram 
upon the land adjoining, by which he did fo, and his horſes in the turu- 
ing ſubverted a foot of land, and took a mouthful of groſs againſt his 
will; and well. Br. Treſpaſs, pl. 351. cites 21 E. 4. 28. and 
22E.4. 8. 


11, Treſpaſs quare clauſum fregit; it appearred that the de- See (1. 92. 
pl. 23. S. 


fendant kad a cloſe adjoining to the highway, which was ſuppoſed to 
be the lord's waſte, and that the cattle coming cut of his cloſe did ca- 
ſually ſtray in the highway, and for this the action was brought. 
Croke J. ſaid, that if the cattle ſtay any time on the waſte, and 
 depaſlure there, the lord may have an action of treſpaſs. And 
Fenner ſaid the cattle ought not to feed in the highway ; and as 


it appeared to be alta via regia, which made it the ſtronger 


Q 2 | againſt 
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526 - Treſpaſs, | 
againſt the plaintiff, he was againſt the action; and the: whole 
Court diſliked much of it, and were of opinion againſt the plain- 
tiff; but the matter being upon compromiſe, they delivered no 
judgment. Bulſt. 157. Trin. 9 Jac. Durand v. Childe.  - 


9. 731. pl. 1. 12. In treſpaſs, the defendant pleaded that the plaintiff's ſheep 
tren. were treſpaſſing in his ground, and that he chaſed them cut with a 


FawTatyY, 


S. C. ad. Hittle dog, and he immediately re-called his dig, but the dog purſued 
juiged a- them into the plaintif's ground adjoining. Upon demurrer, it was 


Er. held that the action does not lie. And Doderidge J. gave for 
tices held Treaſon, that there was no hedge. And 123 was given for 
8 the plaintiff. Poph. 161. Paſch. 2 Car. B. R. Millen v. Fandrye. 
had chaſed them out of the land where they were damage feaſant into the land of a ffranger, aud the 

arty did his endeavour to recal the dog, no treſpaſs lies; but Jones |. held it not lawful for the party 

imſelt to chaſe them into the land of a ſtranger, but to a highway only or a common, or to the land of 
the owner oaly. Lat. 13. Mittex v. Hawtry S. C. 2djudged accordingly, and ſame difference 
taken by Jones J. as to the party's doing it by bimje!f ir by a dig, and where they drive them into the 
Eighway, and where into a common, &c. Lat. 120. S. C. and S. P. by Jones and Crew Ch. J. 
and Doderidge J. held that the action did not lie. And jones agreed clearly, that the chafing with the 
dog was lawful, and took the difference between chafing by the party himſelf and where he does it by a 
dag; and faid, that the party himſelf may cbaſe rbem into the land of the owner, unleſs it be into b.s corny 
and even there in caſe of neceffity,, But that in all thoſe caſes it ſeems that treſpaſs lies for the owners 
of the beaſts, becauſe it is not lawful to do a tort to another to eafe myielf ; and that Doderidge ſaid, 
that here is a damage to the owner of the breaſts, but no injury; and that there never ſhall be treſpaſs 
unleſs there is both damage and injury. But the reporter lays that notwithitaading all this, judgment was 


givea for the plaintiff. | 
by inevitable neceſſity. 


13. Ne excuſe is good in treſpaſs, ut 
2 Jo. 205. Paſch. 34 Car. 2. B. R. Dickenſon v. Watſon. Sce 
(G), pl. 1. in the notes, the cafe more large. 


** * r * 2 j . 


C527] (O. a) Treſpaſs. What will be a Diſcharge of a 
: ws . Treſpaſs. Death. 505 | 


| [ 1. [ F treſpaſs be done to the goods of the teflater in * hands of the 


executor, if the executor after dies, his executor ſhall not 

have treſpaſs for it, but moritur cum perſona. Contra, 18 H. 6. 22. b.] 

Yelv. 89. [z. If a man beats my ſervant by which J loſe his ſervice 7 diverſe 
8 


b ee months, and after he dies, yet I ſhall have action of treſpaſs agaiuſt 
ente, S. C the treſpaſſor; for this was a diſtinct treſpaſs to me. Tr. 4 Ja. 
but S. P. by B. R. in HuGGiN's caſe by Williams.] | 

Williams | | 
does not appear; but Tanfield ſaid, that if one beat the ſervant of I. S. fo that he dies of that beating, 
the matter ſhall not have an action againſt the other for the buttery and loſs of ſer vice, becauſe the ſer - 
vant dying of the ex remity of the beating, it is now bc »me an offence againſt the crown, it being 
turned into felony, and this has drowned the particular offence, and private wrong done to the maſter 
before ; and his act on by that is gone; which Fenner and Yelverton agreed to. Brownl. 205. 
Huggins v. Butcher S. C. ſerms only a tranſlation of Vel verton. | 


ve. $9. [3- But if a man beats my feme, by which ſbe languiſhes by diverſe 
e months, and after dies, I (hal not have action of treſpaſs againſt 
#ias v. Eur him after for this treſpaſs, becauſe the treſpaſs was not done to 


cha 5. C. me but to the feme, ſo that the feme ought to have joined in the 


= ae "ho action, and I only for conformity. Dubitatur, Tr. 4 Ja. B. R. 
damages , HUGGIN's cafe. ] | 

Mall be | | 1 | | 
„ (0 the feme for the tort offered to the body of her, »————Browal, 205. Huggins v. e 


4 
t 
] 
: 


my goods taken, & c. 43 E. 3. 23. 44 Afi. 13. adjudged.] 


Per Fulthorp. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 


may have treſpaſs for the treſpaſs done before. 19H. 6. 28. b. 


Treſpaſs. 


8. C. and ſeems to be a tranſlation of Yelverton. ——— Noy, 18. Higgins's caſe 8. C. and 8. P. * 
Tanfield. And per Cur, the action will not lie; for the king only is to puniſh telony, except the party 


biings an appeal, 


(P. a) Treſpaſs. At what Time. In what Caſes — 
it ſhall be defeated by Matter Ex poſt Fafto. ol. 569. 


[i. I one raviſh my ſeme, and after we are divorced cauſa frigidi- 
tatis, yet I may have treſpaſs for raviſ/hment of my feme with 

[2. So if a man ravi/h my feme, I may have treſpaſs againſt him 
after the death of the feme, tor raviſhment of my feme with goods 
taken; for in this action he is not to recover the feme, but da- 
mages. 44 Aſſ. 13.) 

3. If a man who has no right diſtrains in his own right, and after But if be 
juſtifies as bailiff in right of the lord, this is no good juſtification, 2a. 
though the rightful lord agrees to it after. Br. Juſtiſication, 1d, 
pl. 14. cites 7 H. 4. 23. per Gaſcoigne. _ not his 
fat, ard after the lord agrees and he juſtifies as bailiff, this is a good juſtification, per Gaſcoign \ ug 
Br oke ſays the law ſeems to be otherwiſe, for he ⁊vas once a treſpaſſer ; tor he had not any authority at 


the time of the taking, and therefore agieement atter will not ſerve. Ibid. : 


4. If treſpaſs be brought of beaſts generally, and the plaintiff has [ 528 ] 
the beaſts again, this ſhall be given in evidence; for otherwiſe the | 
plaintiff ſhall recover in value. Per Culpeper. And per Hank. 
where the value of the beaſts is alleged in the writ, it is a good 
plea that the plaintiff himſelf” is ſeiſed of the beaſts. And per 
Hill, where the value is alleged the juſtices of nifi prius ſhall en- 0 
quire of the value, not having regard whether the plaintiff has | | 
the beaſts again or not. Br. Treſpaſs, pl. 93. cites 11 f. 4. 23. :if 

5. If a man abates after the death of my father, and I re-enter, I | 2 | 
ſtall have action of treſpaſs; but contrary if I releaſe 3 per New- 1 
ton. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 

6. If treſpaſs be done pen tenant for years, and his term gxpires, 2 
he ſhall have treſpaſs without regreſs; for his term is ended. ' 


(FP. a. 2) {Defeated by] Ad of the Party. 


1.] C3. JF a man takes my beafls without cauſe, and I ſue a deli- 
nd. 1 verance, yet treſpaſs lies for the taking. 46 E. 3. 26. b. 


Contra, 7 H. 4. 15.) 


2. [4. After a treſpaſs upon my land, if I alien the land, yet I Br-Trelpaſs, 


pl. 127. cites 
19 H. 6. 23. 


3.J C5. If bailee of goeds brings treſpaſs, and bailer other treſpaſs, per A lcough. 
he that firſt recovers ſhall ouſt the other of his action. 48 E. 3. 21. 
20M; „„ . 
4. J | G If the obne r retabes his goods from the treſpaſſor, yet he . 3 Rep. _ 
ſnall have treſpaſs for the taking. 11 H. 4. 24. b. 5 


HE Y Dex v. SMITH, cites 11 H. 4. 23. S. P. 


Qq 3 5. 


Treſpaſs. 
8 he ſhall . Tf a man breaks my houſe, and oufts me, and another man dif 
—_ e him, 2nd I releaſe to the 2d diſſeiſor, yet I ſhall have treſpafs 
the caſe of againſt the firſt diſſeiſor; per Aſcough. Br. Treſpaſs, pl. 127. 
_ cites 19 H. 6. 23. | 1 | 
N : but contrary of the treſpaſs which is the diſſeiſin; per Newton. Br. Treſ. 
pals, pl, 127. cites 19 H. 6. 33. 


6. If A. recovers land by judgment againft B. and then J. 8. dees 
a treſpaſs, and after B. reverſes the judgment for error, yet A. ſhall 
have treſpaſs againſt J. S. For B. cannot have remedy but only 
againft A. and not againſt ſtrangers. And as the law charges A. 
with all the meſne profits, ſo it gives him remedy, notwithſtanding 
the reverſal, againſt all treſpaſſers in the interim, 13 Rep. 21, 22. 
in Ninian Menvil's caſe. | 28 


F. a. 3) [Defeated by] Acts of @ Stranger. 


82 I. 117. IF a man takes beafis out of the poſſeſſion of a leſſee of them 
eee a year to compoſt his land, treſpaſs hes againſt 
21 H. 4. 23. this ſtranger; and if the Iaſer after ſells the beaſti to the treſpaſſer, 
contra. That yet treſpaſs lies for the treſpaſs done before. Dubitatur, 
— 11 H. 4 24 b. N 
that ſuch ſale extinguiſhes the action of the leſſee; and Hank. was preciſe in it; quod mirum ! for 

bas property, and then the ſale of the firſt owner is vid; quod quzere. _—Br. Treſpaſs, pl. 92. 
cites S. C. accordingly by Hank. and compared it to the caſe of a diſſeiſin of A. by B. and then B. ia 
27529 and afterwards: A. releaſes to C. now the action of B. is determined, 
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(Q. 2) Treſpaſs. Gift of the Action. In what 
"Caſes it lies for an Act by Virtue of an Office. 


Br. Quin. CT. JF 2 man be afe/*d to pay a 15th by force of a commiſſion 
er 1 and had been aſſeſſed in time before, yet if he ought not to 
Per Hank. pay it, treſpaſs lies againſt the collector, if he levies it. 11 H. 4. 35.] 
that if a col- | 


lector diſtrains for fifteenths him, who ought not to pay it, treſpaſs does not lie.—But it is ſajd there, 
that where a man is to fifteentbs for bis beafts in D. w0bere be bas no beafts there, and is diſtrained 


by the cellefter, be ſhall have treſpaſs againit him, and he ſhall not have aid of the king, Ibid. 


2. If a ſheriff ſerves a capias where there is no original, treſpaſs 
does not lie; per Hank. Br. Quinzime, pl. 3. cites 11 H. 4. 35. 
Br. Patents 3. Where the king or the eſcheator ſeiſes by inſufficient office, which 
Ke. enes does not intitle the king by the law, a man ſhall have treſpaſs againſt 
the eſcheator or grantee of the king, & c. Contra where the eſ- 
cheator ſeiſes by reaſon of a writ where the king has not title, Er. 
"Treſpaſs, pl. J 5 . Cites 9 H. 6. 20. | x oF 


22 


| paſs, pl. 65. cites 48 E. 3. 5, 6. —Br. Brief, pl. 513. cites 5. C. 


_ demanded judgment of the writ vi & armis. 
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(Q. a. 2) One or ſeveral Treſpaſſes. What ſhall be 
ſaid to be. 


1. 7 ESPASS againſt 2 of trees cut. The one juſtified for him- 
elf of common there, and the other for common there for him- 
ſelf, and are found guilty, and damages taxed entirely; and by 
the beſt opinion it is well ; for it is but one and the ſame treſpaſs, 
though the anſwer be ſeveral. Br. Damages, pl. 202. cites 
11 H. 7. 19, 20. EN 
2. Contra in treſpaſs againſt two of 2 horſes talen; for it is a ſa- 
veral treſpaſs. Br. Damages, pl. 202. cites 11 H. 7. 19, 20. 
3. If a man cuts a tree and carries it away preſently, it is not fe- 
lony, but one intire treſpaſs ; per Hale Ch. J. Freem. Rep. 23. 
pl. 29. Hill. 1671, in caſe of Emerſon v. Amell. 


(Q. a. 3) Vits Armis. In what Caſes Treſpaſs lies C530] 
Vi & Armis. In reſpect of the Perſons. 


1. Marl. 3. ENA CTS, that F any diſtrain his tenant for ſervices This branch 
52 H. 3. and cuſtoms, or other thing for which the lord of Qi che 
the fee hath cauſe to diſtrain ; and after it is found that the ſervices lord ſhall pay 


are nt due*, the lord ſhall not therefore be pumhed by redemption. go tne ; + 


a conſequent, fince this act no action of treſpaſs quare vi & armis lies again{ the lord in this caſe ; for 
then he ſhould pay a fine. But at the common law treſpaſs vi & armis did he, 2 Inſt. 105, 
elf the er wfts the lifſce fer years, treſpaſs vi & armis lies, notwithſtanding the ftatute that 
the lord ſhall not therefore be puniſhed by redemption ; for he may diſtrain or ſee waſte, but not re- 
tain the poſſeſſion ; ſor this act is not done as lord, and fo out of the caſe of the ſtatute. Br, Treſpaſs, 


pl. 384. cites 38 E. 3. 33. and 48 E. 3. 6. and 5 H. 7. 10.—2 Inſt. 106. S. P. and cites ſame caſes, 


and 28 E. 3. 97. 

Treſpaſs LAS vi & armis clauſum fregi', and taking his beaſts ; the defendant ſaid that be leaſed the 
land where, Sc. for 10 years rendering rent, and fo the land is held of us, and within our fee, judg- 
ment of the writ vi & armis ; and as to the cloſe broken he was compelled to anſwer by award ; quod 
nota, And if the writ vi & armis lies betwvcen lor and ee adjornatur ; therefore quzre. Br. Treſ- 


Ard another ſuch caſe was brought by the Ihr and J. g. and ſaid there, that becauſe covenant lies of 
the ouſter againſt the leſſor only, and not againſt the other who was not party to the leaſe ; therefore 
treſpaſs vi & armis lies againſt 50o:b, Br. Treſpaſs, pl. 65. cites 48 E. 3. 6,7. and ſays, ſee 38 E. 3. 
fol. 33. that it lies again the leflor alone; and herewith agrees 5 H. 7. 10. Ibid. 

Treſpeſs vi & armis lies by the lefſee againſt his / ſſer for ꝓcars, by the opinion of the juſtices ; for 
leſſee for years {hall do + fealty, and therefore the leſſor hath fee there; by which the plaintiff ſaid that 
the er bath notbing but in right of bis wife, who is dead fince the leaſe, and never bad iſſue. Quere 3 
for then it ſeems that the reverſion is deſcended to the heir ef the feme, and then the defendant hath 
not fee there; and the defendant's plea was that he leaſed for years to the plaiatiff rendering 10s. rent, 
and for the rent arrear he entered and diſtrained; judgment of the writ vi & armis, and this caſe was 
not adjudged. Br. Treſpals, pl. 18. cites 9 H. 6. 43. , ; 

is act is extended to the leſſor upon a leaſe for 


+ 2 Inft. 106. ſays, that the word (dominus) in th 
life, or for years ; for the leſſee for years ſhall do fealty alſo. — And Br. Treſpaſs, pl. 344. cites 


20 E. 4. 2. accordingly, that it ſhall be intended as well to the leſſor for term of years, as between 
other tenant and his lord; per Cur. —But Ibid. pl. :73. cites 5 H. 7. 10. it is ſaid, per Cur. that it 
zs intended b-tween lord and tenant, and not between leſſor and leſſee, - ; 

Treſpaſs vi & armis, the defendant juſtified as bail for rent arrear, within the. fte of bis maſter, and 

Hill ſaid, that the writ is good enough againſt the bailiff 
vi & mis, notwithſtanding the ſtatute of Marlbridge, cap. 3. that the lotd ſhall not therefore be pu- 
niſted by redemption. Contrary againſt the lord himf:!f. ' Br. Treſpaſs, pl- 98. cites 11 H. 4. 78. 
and 9 H. 5. 14.—8. P. Ibid. pl. 220. cites 7 H. 6. 3. per Cur.—S. P. Ibid pl. 377, cites 2 H. 4. 4 
for the ſtatute is to be taken ſtiictiy.—8. P. 2 Ink, 106. for the bailitÞ is dot dominus. 
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4330 Treſpaſs. 
2. In treſpaſs the defendant awed for heriot arrear, &c. And 
the plaintiff ſaid that de fon tort demeſne without ſuch cauſe, and 
the defendant tendered demurrer, becauſe the writ is vi & armis 
where he is lord, and yet the defendant was compelled to join the 
iſſue as the plaintiff had tendered 3. quod nota, Br. De ſon tort, 
&c. pl. 5. cites 44 E. 3. 13. 
Br. Treſpaſs, 3. Treſpaſs vi & armis. The ry ſaid that the plaintiff held 
_—_— three acres of him by feat and 3d. and for the rent arrear he dif. 


& P. Br. trained ; judgment of the writ vi & armis, and a good plea, Br. 
Brief, pl. Brief, pl. 115. cites 8H. 4. 16. | 


407+ cites 
10 H. 6. 2 held a good plea per Cur, whether any rent be arrear, or not. 


Br. Treſ- 4. In treſpaſs, if a feme covert delivers the baron's gozds to W. N. 
| = P.9*- treſpaſs vi & armis lies againſt W. N. per Skrene, which Hank. 
: denied ; the reaſon ſeems to be becauſe feme has lawful meddling 
with goods of the baron. And it is agreed that ſuch taking is not 
felony ; but uære of treſpaſs. Br. Baron and Feme, pl. 36. cites 
11 H. 4. 24. 
[ 531] 5. Treipaſs of a cloſe and houſe broken vi & armis, the de- 
| fendant pleaded not guilty to the force and arms ; and to the reſt, 
that he ꝛbas ſviſed, and leaſed to the tenant for years, and came there 
to fee if waſte was done. Judgment; and a good plea ; per Hill 
and Hank; but Thirn contra. Br. Treſpaſs, pl. 97. cites 
11 H. 4. 75. | | 
S.P. Ibid 6. If the rd diffrains his tenant for rent, where none tis arrear, 
— 2 er ſuch like, which may be intended to be done as lord, treſpaſs 
f does not lie vi & armis. Br. Treſpaſs, pl. 16. cites 9 H. 6. 29. 
Pr. Labours: +, Where a man beats him who ſerves me at pleaſure, or an in- 
ny "A fant whoſe covenant is void, yet I ſhall have action upon the caſe 
re for the battery, for the loſs of my ſervice. And the ſame law 
where I retain a man who is beat, &c. and here it lies for the 
maſter vi & armis. Br. Action ſur le Caſe, pl. 5 5. cites 21 H. 6. 
8,9. and Regiſter, 102, and 182. 
8. Treſpaſs quare vi & armis clauſum fregit, and cutting his 
trees. And to the entry the defendant faid, that the plaintiff held of 


him by fealty and rent, and demanded judgment of the writ vi & 
armis. And per Cur. it is no plea, unleſs he ſays that the rent was 
arrear, and that be came to diſtrain; and yet it ſhall not be tra- 
verſed, But if no rent be arrear, he cannot enter unleſs as a ſtranger, 
who ſhall be a treſpaſſor; by which the defendant pleaded ac- 
cordingly, and as to the trees cut, not guilty. And per Cur. this 
is no plea to the writ above, but to the action; for the action 
does not lie vi & armis againſt the lord, who demeans himſelf as 
lord ; by which the plaintiff ſaid, that he held of B. and not of 
the defendant. And it was faid, that writ of treſpaſs H cloſe bro- 
ten does not lie without vi & armis ; but juſticies may be without 
vi & armis. Br. Treſpaſs, pl. 317. cites 8 E. 4. 15. | 
9. In replevin, if the brd. claims property and will not avow, treſ- 
= lies vi & armis, and he ſhall make fine and ranſom. Br, 
Tr „ pl. 317. cites 8 E. 4. 1757. | | 
13 85 | 10, 'Trei- 


Y 
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nd 10. Treſpaſs vi & armis. The defendant jufified for diſtreſs by f 
nd tenure of him by rent and ſervices. And the plaintiff pleaded, that a 
mis riens arreare, and found for the K by which he demanded = 
the judgment. And the defendant alleged the fatute of Marlbridge, | | 
rt, that the lord ſhall not therefore be puniſhed by redemption, and by all 1 
the juſtices, becauſe the ſtatute is negative and refiraining ; and it I 
eld appears in the record, that the defendant is confeſſed to be lord, # 
iſe therefore the plaintiff ſhall not have judgment. Br. Judgment, 1 
r. pl. 121. cites 10 E. 4. 7. | 9 fe 1 
11. Treſpaſs vi & armis does not lie where my bailiff cuts trees Br. Treſpati, | | 
without cauſe, or kills my cows, ſheep, & c. nor where my bailiff or 8. 853. ng Þ 
| butler breaks my bowl, 8c. for he has lawful poſſeſſion of them. 8. P. per | 
V. And yet ſee 13 E. 4. fo. 9. that if he ſt-als them it is felony; for Collow. Br. Þ| 
k. it is che poſſeſſion of the maſter. But in tlie firſt caſe, treſpaſs 2 25 i 
2 lies upon the caſe. Quod nota, Per Chocke and Cateſby. Br. E. 4. 5. | 
ot Action ſur le Caſe, pl. 99. cites 18 E. 4. 27. | 
es 12. If a man rates my cattle out of the poſſeſſion of him to whom I 
bail them, I ſhall have treſpaſs vi & armis; per Colow. Br. Treſ- | 
" paſs, pl. 362. cites 22 E. 4. 5. 1 5 | 1 
© 13. Treſpaſs quare vi & armis he cut his trees. The defendant | 
” juflified as ſervant, and by command of the tenant at ill of the leaſe | 
WM of the plaintiff, And per Brian, the plea is not good ; for the te- | 
J nant at will himſelf cannot do it; becauſe he cannot grant the Þ| 
land over, for he has ſtrict intereſt, and therefore treſpaſs vi & Þ 
5 armis lies. Br, Treſpaſs, pl. 362. cites 22 E. 4. 5. | 
8 14. If tenant at will himſelf cute the trees, treſpaſs lies vi & ar- i 
mis; per Colow. Br. Treſpaſs, pl. 362. cites 22 E. 4. 5. | 
„ 15. Treſpaſs quare c/auſum fregit, & averia cepit, & abduxit. But it was = 
: The defendant ſaid, that the place was his frantenement, and the cal. Oe Bp 
; tle were damage feaſant, by which he took them. The plaintiff if the de- 1 
: pleaded leaſe for * years made 3 defendant, which yet continues. JE bad Þ# 
And the defendant demurred, becauſe it was vi & armis ; and yet APP [i 
the writ is good, per tot. Cur. by reaſon of the breaking of the ;u/ijed fir | 
cloſe. Br. Treſpaſs, pl. 273. cites 5 H. 7. 10. | the ſoil, chat i 
* : ? : the writ vi i 
& armis had abated, Br. Treſpaſs, pl, 273. _ 5 H. 7. 3 fi 
| 85956 532 1 
16. In ſeveral caſes a man who is tenant of the franktenement ſhall A. Fe of li 
be puniſbed by treſpaſs vi & armis for an act done in his own frankte- 5 | | 
nement. Br. Treſpaſs, pl. 273. cites 5 H. 7. 10. treſpaſs vi Yi; 
| | & armi | a 
2221 55 the exoner, quare vi & armis warrennam ſuam intrauit. Br. Treſpaſs, pl. 273. Ihe | by 
i Aug ifs ak grants weſluram terre for term of 2 and the grantor takes the veſture, there the 1 | 
grantee ſhull baue treſpaſs vi & armis. Br. Treſpaſs, pi. 273. cites 5 H. 7. 10. 4 {8 
So it a man ſells bis trees, and afterwards cuts them, the vendee ſhall have treſpaſs vi & armis. Br. *] 
Treſpaſs, pl. 273. cites 5 H. 7. 10. C | 
And ſo of other liberties and profits in another's land, which was agreed by all the juſtices. Br. Treſ- 9 


paſs, pl. 273. cites 5 H. 7. 10. 


17. If the lord dees an ac in the land of his tenant which dees not be- 18. P. per 
eng to him to do as lord, as labour the diſtreſs, or {hill it, or ||cut trees, ay ypr goa 


2 treſpaſs lies vi & armis. Br, Treſpaſs, pl. 273. cites 5 H. 7. 10. cites 25 4. 
8 1614. pl. 268. dien 25 E.. 3. 
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S. P. So if he breaks a door, or 2 window, &C which cannot be intended as lord, there the tenant 
may have a writ of trefpaſs quare vi & armis againſt the lord, notwithſtanding the ſtatute of Mart. 


tenant, or the like. 2 Inſt. 106. | DB 

* the lord breaks the gates or Badges, treſpaſs lies vi & atmis. Br. Treſpaſs, pl. 344- Cites 
20 E. 4. 2. | | 

18. The lord cannot break the cleſe to diſtrain ; but ſhall have aſ- 
fiſe, if it be ſo incloſed that he cannot enter to diſtrain. Br. Treſ- 
paſs, pl. 273. cites 5 H. 7. 10, 

19. Holt Ch. J. declared for law, that no action of zreſþaſs vi 
& armis would lie for a tenant at will againſt his landlord for the 


Jord's entering or diſtraining for rent, &c. 11 Mod. 209. pl. 13. 


Mo. 105. 


cites D. 119. 10 E. 4. 7.— 2 Inſt. 105 


(Q. a. 4) Vi & Armis. In what Caſes Treſpaſs 
hes Vi & Armis. In reſpect of the Thing, fc. 


Br. Quod 1. IF a man ought to grind his grain toll free, and the miller tales 
| . 5 toll, treſpaſs lies vi & armis, and not action upon the caſe; 
42 P. Br. quod nota, Br. Treſpaſs, pl. 41. cites 41 E. 3. 24. | 
Treſpaſs, 2. It was awarded for law to be a good plea in treſpaſs of tak- 
4 2 ing of goods vi & armis, to ſay that the defendant had deliverance 

theresf by replevin ; judgment of the writ ; for after this the plain- 
tiff ſhall not have treſpaſs, but ſhall purſue by the replevin; and 
fuch dehverance is by the law, and not as treſpaſs, and therefore 
the defendant who obtained deliverance of it by replevin, is no 
treſpaſſor, nor treſpaſs vi & armis does not lie of ſuch taking by 
1 { replevin ; quod nota. Br. 'Freſpals, pl. 48. cites 44 E. 3. 20. 
- £533) 3- If vi & armis be af the commencement, it ball refer to all the 
matter enſuing. Br. Treſpaſs, pl. 112. cites 38 E. 3. 15, 16. 
4. Treſpaſs quare vi & armis, he 129k his boat and nets, the de- 
Ffendbnt ſaid that this taking was in the county of H. and there 
was deliverance made by the ſheriff, judgment of the writ vi & ar- 
mis, and adjornatur; it ſeems that of deliverance made by the 
y 22 treſpaſs does not lie vi & armis. Br. Treſpaſs, pl. 76. cites 
2 H. 4. 16. | | 
5. Treſpaſs upon the caſe, inafmuch as the defendant vi & ar- 
, mis /opped a ſewer in L. by which 40 acres of his land are ſur- 


rounded to the damage, &c. And the writ vi & armis awarded 


good of ſtopping ; contra of laches of nonfeaſance, or not repairing, 
&c. by which the land is ſurrounded, there the writ ſhall not be 

vi & armis. Br. Action ſur le Caſe, pl. 46. cites 12 H. 4. 3. 
6. In aſſiſe, the diſſeiſin ſhall not be ſuppoſed to be with force, 
if it be not inquired and preſented. But in treſpaſs, if the iſſue 
paſſes againſt the defendant, it Mall be intended to be with force and 
arms, and the party ſhall make fine; note the diverſity. Br. Treſ- 

_ paſs, pl. 119. cites 7 H. 6. 40. 

7. In treſpaſs, if a man breaks my hedge to the damage of 4d. 
and beaſts of the common enter and do much damage, I all recover 
damages againſt him in reſpect of all the other damages, per Jenny 
and Finch. Brooke makes a quære if he ſuall have treſpaſs vi & 
| Axmis, 


Treſpaſs. 
armis, and give all in evidence, or ſhall have it vi & armis of the 
breakin "gs and action upon the caſe for the other damage by the 
entry of the beaſts; and ſays it ſeems, that he ſhall recover all the 
damages by the general action of treſpaſs vi & armis. Quzre if 
treſpaſs vi & armis and upon the caſe may be all in one and the 
ſame writ. Br. Treſpaſs, pl. 179. cites 9 E. 4. 4. 

8. Treſpaſs quare vi & armis columbas ſuas cum pantello & allies 
ingeniis cepit ; and by the ſerjeants the action quare vi & armis 
does not lie; hut de coluntbaris fracto & columbis captis, action lies 
vi & armis; quære, for there is no property. But there in the 
next caſe treſpaſs was brought of a goſhawke, and hawk taken and 
carried away. Br. Property, pl. 30. cites 16 E. 4. 7. 

9. If a man comes into a tavern, and takes the cup or beats the ſer- 
vant of the houſe, treſpaſs lies vi & armis for this miſu/age after, 
and yet his firſt authority was good; per Colow. Br. Treſpaſs, 


pl. 362. cites 22 E. 4. 5. 
10. In treſpaſs, the defendant ſaid that the plaintiff himſelf was 


ſeiſed in fee, and leaſed to the defendant for 6 years, and that after the 


term ended, the defendunt beld pine in, and did the treſpaſs of which 
the plaintiff has ge this action before any entry. Judgment, &c. 
And by all the juſtices, treſpaſs vi & armis does not lie before 
that as plaintiff = made regreſs, as here; quod nota. Br. Treſ- 
paſs, pl. 365. cites 22 E. 4. 13. 

II. 45 the 1orit of treſpaſs be returnable, then theſe words vi & 
armis ſhall be in the writ; and if it wants thoſe words it ſhall 
abate, unleſs hey are writs of treſpaſs upon the caſe, which writs 
ſhall not have theſe words although they are returnable in C. B. 
or B. R. and if they have the words quare vi & armis, it ſhall be 
good cauſe to abate them. F. N. B. 86. (H). 

12. If beaſts are talen in a common, or other land which belongs 
nat to the oauner of the beaſts, yet he ſhall have treſpaſs vi & armis, 
but not quare clauſum fregit. Br. Treſpaſs, pl. 421. cites 3 M. 1. 

13. In treſpaſs 27 aſſault, beating and wounding the plaintiff, and 
taking a bag with tool in it, but becauſe there was no vi & armis 
in the declaration, which mult neceffarily be in treſpaſs, and is 
not matter of form but ſubſtance, and not aided by any of the 


ſtatutes, a judgment in B. R. was reverſed. Cro. J. 443. pl. 19. 


2 Jac. in the Exchequer- chamber, Taylor v. Welſted. 
reſpaſs for breaking his houſe and taking away his diſbes, the 

defendant juſtified under a by-law ; but that being ill the plaintiff 

demurred ; but becauſe the declaration wanted the words vi & 


armis, the Court held it naught upon a general demurrer, being 
Por it alters the judgment from a capi | 


.atur to a miſericordia : belides, i it belongs to the county court if it be 


an omiſhon of the ſubſtance ; 


treſpaſs without vi & armis. 2 Salk. 637. pl. 3. Trin. 3 W. & * 
B. R. „ v. Kellaway. 


But ſee now the ſtatutes of 16 & 17 Car. 2. cap. 8. mm E 


5 Ann. cap. 16. at tit. Amendment and Jeofail. 
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1 a. 3) Contra Pacem. In what Caſes it Dat be 
Contra Pacem. 


RESPASS of taking his beaſts contra pacem, the 8 


Juſtified fer diſtreſt for a tenure, by which he diſlrained with 
the peace, and not contra pacem. The plaintiff ſaid, that de ſon tort 


demeſne, and contra pacem, without ſuch cauſe ; and the others 


e contra; and ſo to ifſue without exception. Br. De fon tort, &c. 


pl. 37. cites 24 E. 3 


2. Treſpaſs of WD trampled. The defendant ſaid, that not 
guilty. The jury found that the beaſts trampled it by eſcape, to 
the damage of 5s. but not contra pacem. Tank. faid, in this caſe 
he ought to have a bill without theſe words contra pacem. And 
— 4 it was in default of good keeping, therefore the plaintiff re- 
covered. Br. Treſpnſs, pl. 249. cites 27 Af. 56. 

3. Treſpaſs of bing the horſe of the plaintiff at D. of the price 
of 1ol. and carrying it to P. and there killing him contra pacem ; and 
becauſe there is a mean time between D. and P. and fo the de- 
fendant as treſpaſſor had property, and then the killing at P. can- 
not be of the horſe of the plaintiff, therefore per opinionem the 
bill ſhall abate; by which he brought another bill that the de- 
fendant had killed the horſe 6 of the plaintiff at P. contra pacem, and 
then well. Br. Treipaſs, pl. 250. cites 27 Aſſ. 64. 

4- Treſpaſs upon the caſe, for not repairing and amending hit 
bank, and [ſcouring his] rivers, by which 30 acres of the plain- 
tiffs land was ſurrounded, ſo that he loſt the profits thereof for 
5 years, to the damage of zol. But becauſe the writ was con- 
tra pacem, it was abazed. Br. Action ſur le Cafe, pl. 20. citcs 

45 E. 3. 17. 

5- In treſpaſs the plaintiff declared 2 chaſing his cattle, vi & ar- 
mit, into the cloſe of J. S. who tock them damage fraſaut, and com- 
felled the plaintiff to pay him 40s. for the damages. After verdict it 


was moved in arreſt of judgment, that the declaration had not con- 
ira pacem, as it ought to have; becauſe the bill is in placito tranſ- 


eſſionĩs, and the declaration was vi & armis. But it was an- 
| 61 664 that the actian was not brought merely for the chaſing the 
cattle, but for chaſing them into another man's lands, /o as they 
were treſpaſſors, and he was forced to compound for the damage ; and 
its being vi & armis does not prove it to be an action of treſpaſs; 
for theſe words wiay be in an action on the caſe, as in 9 Rep. 50. the 


.EarL or SaLor's cas. And though the recital of the bill be in 


placito tranſgreſſionis, it is not of neceſſity to be treſpaſs only, 
but may ſerve for treſpaſs on the caſe. And all the Conrt being 


of that opinion, it was adjudged for the plaintiff. Cro. C. 325. 


| Oe. 


* 7. Mich. 9 Car. B. R. Tyffin v. Wingſield. 

6. Tt wit The words contra pacem were omitted in the de- 
claration ; and therefore after execution of a 4urit of inquiry, Judg- 
ment was arreſted upon motion. But Holt Ch. J. feemed to in- 


Cline, that it would have been good after verdict. Mr. Knott. 


1 Ld, Raym. Rep. 38. Faſt. 7 W. 3. mm v. Leech, 1 
7. 


Treſpaſs. 


5. It was ſaid, arg. that ſince the capiatur pro fine is taken 


be away, it is not neceſlary to allege the treſpaſs contra pacem. But 
Holt Ch. J. denied it, and ſaid, it is the vi & armis that may be 
2 omitted. 2 Ld. Raym. Rep. 985. Trin. 2 Ann. in cafe of Day v. 
wo Mulkett. | 
vith a 
tort | | | e- . 
Iers , , | ft 
ay (Q. a. 6) Writ and Declaration. Good or not. j 
I. THE writ in treſpaſs contains only a general complaint, with- 
not out the expreſſion of time or damage, which might have 4 
Haag been at any time done, and was intended to defend the eſtate it- ! 
wo ſelf againſt the invaſion of the neighbours, and ſeems to have been | 
= thus generally allowed before the diſtinction of bounds ; and. there- bs: 
” fore the vill only was alleged where the treſpaſs was ſuppoſed to 43 
: be done, and the plaintiff might count of any treſpaſs committed 1 
I before the ſuing out of the original. G. Hitt. C. B. 3. cap. 1. | 1 
nd 2. In treſpaſs vi & armis for cancelling a deed, and fet forth, Yel. 224. 4 
le- that J. S. rhe defendant, being ſeiſed of land in fee, infegſed A. 1 0 
1 and his heirs with warranty, reſerving rent, with clauſe of diſtreſs; erer 67 10 
he and afterwards by deed bargained and ſold the rent to the plaintiff, Coxera- = 
le. who caſually left the ſaid deed, and the defendant found and cancelled *** ee . 
ne it ; but did not expreſsly ſhew that he was at any time, before un 2 1 
the action brought, poſſeſſed of this deed, but only by implication exception 4 
5 argumentatively. By the whole Court, the plaintiff ought here in 22 | 
oe” his declaration 0 have /heaved, that he was poſſeſſed of the deed before, S. C. Oy” 15 
or which he has not done; and ſo, for this omiſhon, the declaration cordingly. 1 
8 is not good. And the rule of the Court was, quod querens nil r e 1 
cn capiat, per billam. 1 Built. 214. Trin. 10 Jac. Suckfield v. Con- — | 
ſtable. | . ot Velpeitoa- [ 
1581 3. In treſpaſs for entering his cleſe on ſuch a day, and detaining 15 
* Palſeſſion uſque diem exhibitionts bille ; and did not allege what day the 1 
. bill was exhibited. The plaintiff had a verdict. It was NED fl 
- that it ought to have appeared to the jury how long the defendant i 
f- had detained the poſſeſſion, that they may proportion the damages i 
-4 accordingly, and that its appearing to the court of record is not ft 
de material; and of this opinion was Doderidge J. And Broome 1 
* informed the Court, that the ufage was to limit a day certain in 1 
d the declaration. 2 Roll. Rep. 135. Mich. 17 Jac. B. R. Sliford v. 1 
A, _ Goodricke, | 121 
e 4. In treſpaſs for taking his goods and chattels, it was ad- 1 
NY Judged, that if the words pretii and ad valentium are omitted, after 
5 a verdict it is aided by the ſtatute of jeofails. Sid. 39. pl, 1. Paſch. 
8 13 Car. 2. B. R. Uther v. Buſhell. | 
5 5. In treſpaſs the entry was guod cum prædict. &c. and this be- 
ang moved in arreſt of judgment, it was ſtaid per Cur. Keb. 130. 
* pl. 52. Mich. 13 Car. 2. B. R. Shepherd v. Tomkins. 2 
* 6. In treſpaſs for ch i¹sr and driving his cattle to places unknown, 2 Keb. 78. 
N ſo that he leſt them, the * was of opinion, upon demurrer, 1 
* ; 2 the declaration was ill, becauſe hereby the plaintiff ſhall have muner was 
dam | Iv1 aces unknown, on 1 Car. 
It | ages as well for chafing as for driving to places 3 . _— 


Treſpaſs. 


he loſt his cattle. Sid. 2958. pl. 16. Trin. 18 Car; 2. 
Cooper v. Coatabed. 


and obligation. 


536] 7. In treſpaſs for taking goods it was moved in arreſt of judg- 

| KReb-783-pl. ment, becauſe it was nat ſaid { ſua.) And per Cur. it is ill, and 

— fg judgment ſtaid ; but in couffedia ſua exiftent! were ſufficient. 
B.R. S. Pp. 3 Keb. 100. pl. 44. Hill. 24 Car. 2. B. R. Gallantv....... 

Robinſon v. 8. Treſpaſs of entering a cloſe, and pulling down and carrying 

8 away poſts, & c. As to the poſts, on not guilty, and juſtification 

of entry for a way, found againſt the defendant, and damages 

1d. and judgment. The defendant aſſigned for error, that it was 


not ſaid ad valentiam, which as to chattels, diſtin& from free- 


hold, ought to be; ſed non allocatur; for per Curiam, this is 


but form, and aided by 21 Jac. cap. . and judgment affirmed. 
3 Keb. 728. pl. 13. Hill. 28 Car. 2. B. R. Hingly v. Saunders. 
9. Treſpaſs for that on 1 May, &c. he broke and entered his 


clofe, and digged his land, and carried away 20 hads 7 il, valoris 
* 


ng, and car- 


408. continuando the ſaid treſpaſs as to the digging, ta 
vying away the earth and ſoil aforeſaid, from, &c. ad damnum 30ʃ. 

 Adjudged ill, becauſe ns value is mentioned of the foil carried away 
a the continuando. 2 Lev. 230. Mich. 30 Car. 2. C. B. Strode 
v. Hunt. 

10. Treſpaſs for taling and carrying away averia ipfius quer. viz. 
wnum eguum, & c. nec non unum galerum, Anglice, one hat. After 
verdict it was moved in arreſt of judgment, that as to the hat 
there is no property laid in the plaintiff ; and judgment was 
— Show. 395. pl. 365. Mich. 36 Car. 2. B. R. Dannet v. 

ingdell. N 

— 5 treſpaſs the plaintiff declared quare vi & armis clauſum 
fregit ;, and verdict for the plaintiff judgment was arreſted ; 
for quare is not poſitive but interrogatory, and much worſe than 

quod cum. Salk. 636. pl. 2.... I W. & M. B. R. Horev. 
man. | 

12. Treſpaſs quare clauſum fregit & ſolum & fundum, viz. 
duas acras terre did dig, ſubvert, and carry away. After verdict 
It was moved that the declaration was inſufficient as to the dig- 

ging and carrying away the foil ; for duas acras terræ ſignifies en- 


the meaſure and extent of the ground where the digging was, and 


not the quantity of foil carried away. And for this reaſon judg- 
ment was ſtaid per tot. Cur. 2 Vent. 174. Paſch. 2 W. & M. in 

C. B. Highway v. Derby. | 
13. Treſpaſs, &c. quare clauſum fregit, & diverſas pecias ma- 
_ beremii cepit, &c. After a judgment by default, and a, writ of 
enquiry returned, the judgment was ſtayed for the uncertainty 
of the declaration, 2 Vent. 262. Hill. 2 & 3 W. & M. in C. B. 

3 * Anon. ; 


houſe, and took and carried away bona ſua ; but the declaration was 
al breaking the houſe, and taking bona & catalla, but Jef? cut 
r e Ss 


r But the Court doubted on 10 H. 7. debt on 
ing 5 R 7 


14. The writ was quare vf & urmit he broke the plaintiff's 


r 88 1 a« 4 
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Treſpaſs. | 
{ſua } and alfo (vi & armis). After judgment by default, it was 
moved in arreſt of judgment, iſt, That the declaration was ill, 
becauſe of the omiſſion of vi & armis. 2dly, Becauſe it did not 
allege that he had property in the goods. But it was anſwered, that 


an C. B. the writ is part of the declaration; and that the omiſ- * See tit, 
ſions objected in the count are mentioned in the writ to which it Property 


refers, and thereby the declaration is made good; and the plain- 


(M), pl. 10. 
Ones v. 


tiff had judgment. 2 Lutw. 1509. Hill. 12 W. 3. Daile v. Coates. Pritchard 


15. Treſpaſs for breaking his. cloſe, and throwing bricks and 
other materials there lying erga confectionem domus de novo erect. into 
the fea. It was held that the deelaration was repugnant and in- 
ſenſible; for there could not be materials towards the building 
a houſe which was ue novo ere. for then it is already built 
2 Salk. 458. pl. 3. Mich. 9 W. 3. B. R. Lodie v. Arnold. 


16. Treſpaſs of aſſaulting and beating the plaintiff, &c. and break-. 


ing and entering his houſe, and alſo that they aſſaulted and menaced 
his ſons and daughters, nec non E. N. ſervam ſuam, & alia enormia, 
&c, Upon not guilty pleaded the plaintiff had a verdict. It 
was objected that the maſter could not maintain treſpaſs for beat- 
ing his ſervant, without ſome ſpecial damage, which ought to be 
ſhewn ; but reſolved that this action was for breaking and enter- 
ing the houſe, and the furcher deſcription is only to ſhew the 
enormity of the treſpaſs, and by way of aggravation of damages 
for the breaking and entering the houſe, 2 Salk. 642. pl. 14. Trin. 
5 Ann. B. R. Newman v. Smith. | 


| (Q. a. 7.) Pleadings in Treſpaſs. Good, or not. 


And what ſhall be a good Plea. 


I, RESPASS in C. it is no plea to the writ that the place 

. where, Wc. is in K. and not in C. but he may juſtify in &. 
abſque hoc that he is guilty of any treſpaſs in C. And ſo he did for 
common appendant in the place where, &c. and the defendant 
was not compelled to the general iſſue not guilty in C. but ſhall 


have the ſpecial plea with traverſe, as above, by which the plain- 


tiff was compelled to reply that guilty in C. prout, &c. priſt ; 
per Cur. Br. Treſpaſs, pl. 176. cites 4 H. 6. 13. | 

2. Treſpaſs of breaking his cloſe, and ſpoiling his graſs in D. 
Chaunt. ſaid the place is a carve of land called A. in which the 
defendant, and thoſe whoſe eftate he has, have held in common with 
the plaintiff and thoſe whoſe eftate he has time out of mind, and held in 
common the day 7 writ purchaſed, by which he entered, &c. 
and a good plea per tot. Cur. Br. Treſpaſs, pl, 122. cites 


8 FH. 6. 16. 


3. In replevin it is a good plea that the property is in a firanger. 
Contrary in treſpaſs ; for there he may plead net guilty ; note the 


diverſity. Br. Treſpaſs, pl 382. cites 20 H. 6. 18. 


4. In treſpaſs of goods taken in Coventry, the defendant pleaded 


delivery in London, by which he took them in London, and no plea, 
by which he pleaded delivery at L. by which he took them at C. and 
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Creſpaſs. 


no plea z for if they were delivered he has poſſeſſion immediately; 
but gift in L. by which he took them in C. is a good plea ; quod nota, 
per omnes & per Priſot. Br. Treſpaſs, pl. 33. cites 34 H. 6. 5. 
5. in * in which the thing ſhall be recovered, as in quod 
 germittat, aſſiſe, &c. and in treſpaſs of goods, it is no plea to ſa 
that the plaintiff had no goods ; ofa to not — Br. 
Treſpaſs, pl. 34. cites 34 H. 6. 28. 43. | 
6. Treſpaſs of a houſe broken, and goods taken, the defendant ſaid 
that the plaintiff at the time, c. held the houſe of him by 105. rent, 
&c. and for ſo much rent arrear ſuch a day, he took the goods as dij- 
freſs. The plaintiff ſaid that be did not hold the houſe of him, priſt, 
and the others e contra; and a good iflue per Cur. for in reple- 
vin and reſcous hors de fon fee is a good plea, contra in treſpaſs ; 
for here he cannot diſclaim or anſwer to the fee, for the defend- 
ant does not ſuppoſe that he has fee there, but that he holds of him ; 
and therefore that he does not hold of him is a good plea; quod 
nota. Br. Iſſues Joines, pl. 26. cites 38 H. 6. 26. 
7. In an action by warden nor ſheriff, it is a plea that he 
u, not warden nor ſheriff at the time, &c. Br. Treſpaſs, pl. 326. 
cites 12 E. 4. 7. 1 


8. ' Treſpaſs for breaking his houſe and the walls of the ſame, te 


defendant to the breaking of the houſe pleaded not guilty, and to the 
walls juſtified. And by the opinion of the Court he ſhall not 
have both theſe pleas; for one is repugnant to the other; for by 
the juftification he confeſſes himſelf guilty, though it be excuſa- 
ble, and the houſe and the walls are all one, and he cannot plead 
not guilty, and juſtify to one and the ſame thing. Br. Bar, pl. 51, 
cites 21 H. 7. 21. 

[5338] 9. S. brought treſpaſs againſt C. for divers things; as to part 
the defendant pleaded that it was in default inclaſure by the plain- 
tiff, and as to the reſidue not guilty ; and ifſue thereupon. But e- 

fore the trial, the plaintiff confeſſed the bar, and no proſequi ulterius 
entered, and after the. iſſue is found for the plaintiff ; and well. For 
the defendant had relinquiſhed that part without bencfit of the 
bar; and for that had pleaded not guilty. 80, by Popham, if it 
had been for a treſpaſs in two ſeveral acres, and the defendant 
Juſtifics in one, and as to the other pleads not guilty ; the plain- 
tiff may confeſs part, and have ifſue and verdict for the other. And 
judgment in our caſe for the plaintiff, Noy, 42, 43. Stephen v. 
Carter. 


Sty. 72. 
S. C. but pleaded that he by compulſion, and for fear of his life, entered the 


4 ook faid houſe, and returned immediately through the ſaid clofe, which is 
of picading, the ſame treſpaſs, &c. The plea was held ill, as well for the mat- 
urs wat ef-. ter as the manner, becauſe he did nat fhew that the way to the 
9 . houſe was through the ſaid cloſe. All. 35. Mich. 23 Car. B. R. Gil 
- bert v. Stone. 1 PK * ba 9 

11. In freſpaſe, the plaintiff decla chaſing and taking bis 

© cattle, and Pans = three heifers of — plaintiff z the defend- 

ant juſtified the taking and carrying away three heifers of one P. ano- 

tber defendant, by virtue of a warrant fram the ſheriff in . 

b * 


. 


6 a 


10. In treſpaſs of breaking a houſe and 165 the defendant 


2 g. e. a e oe Gn 


— 
„ 


I, 


=” 


3 Lev. 403. Mich. 6 W. & M. in C. B. 


Treſpaſs. 
Kc. The Court took exception that this was u anſwer 15 th de- 
claration. And the reporter ſays, that this without queſtion was 
a fatal exception; for he ought to have pleaded not guilty to the 
taking and carrying away the plaintiff's beaſts. 2 Lutw. 1372. 

Hill. 3 & 4 Jac. 2. Dale v. Philipſon & al. | 
12. In treſpaſs for breaking his cloſe and digging flones ; the 2 Lutw. 


defendant preſcribed to enter and dig ſtones for the reparation of his 1357+ 8. C. 
houſe, and fences, by which he dug and took them for repairs, but 


does not ſay that he uſed them, which he ſhould, or at leaſt ſhould 


ſay penes ſe retinet ad reparand' ; and ſo judgment was given for 
the plaintiff, 3 Lev. 323. 3 W. & M. in C. B. Danby v. Hodg- 
ſon. | 1 
13. In treſpaſs of aſſault, battery, wounding and impriſoning, Lev. 11r. 
&c. The defendant, as to the force and wounding, pleads þ ra ge 
not guilty, and gucad reſiduum tranſgreſſuonis, inſultus & impriſona- which wis 
menti he juſtifies as bailiff by virtue of an execution. It was ob- an indict- 
jected that the plea was ill, becauſe in the quoad reſiduum he had — 
omitted the battery, and ſaid only quoad reſiduum tranſgreſs' in- ry, and pub- 
ſult* & impriſonamenti; ſo that the not anſwering the battery was licationz 

a diſcontinuance of the whole. The Court agreed that quoad re- fand tg. 7 
ſiduum had been ſufficient, hut when in the quoad he enumerates treſpaſs and 
all the other particulars, omitting the battery, by this the battery ge vut 
is excluded in the quoad reſiduum; but upon citing” the caſe of — 
„the KING v. NRwW rox, Curia adviſare vult. But the plaintiff be- The Court 
ing afterwards ſatisfied that the exception would not aid him, he _ _ 
+ to prevent the judgment of the Court againſt him, diſcontinued. hin . 


atrick v. Johnſon. de tranſ- 
greſſione 
prædicta, included it; as in treſpaſs of aſſault and battery, the jury found defendant guilty of the treſ- 
paſs and aſſault, The Court ſaid it had been adjudged that this includes the battery. | 
+ This is denied by Serjeant Lutwich. 2 Luiw. 929. S. C. 


14. In treſpaſs of taking goods, the defendants juſtified under 
a precept to the bailiffs of the borough, delivered to the defendants, then 
bailiffs of the court, to be executed; but judgment was given for the 
plaintiff, becauſe Zhey aver that they were bailiffs of the court and 
officers, but not that they were bailiffs of the borough ; and if they 
were not, then, though they might be bailiffs and officers of the 
court, yet the precept was not directed to them, and ſo could not 


execute it or juſtify under it; for there might be both bailiffs of 


the borough, and bailiffs of the court too, and they might be diſ- [ 539 ] 
tinct 2 2 Ld. Raym. Rep. 1530. Trin. 2 Geo. 2. Watkins 
v. We | | . 3 


(Qa. 8) Pleadings. How. Where there is a Dis- 
1 i ſeiſin and Re-entry. | 


I. JN treſpaſs, the defendant ſaid that he was ſeiſed till by D. dif- 
= ſeiſed, which D. war ſeiſed till by the plaintiff diſſeiſed, upon 


hom the defendant entered at the time of the treſpaſs ; which was ad- 


judged a good plea, Br, Treſpaſs, pl. 320. cites 10 E. 4. 6. 
Volk, X. , R r 2. Treſ- 


339 Treſpaſs. 
2. Treſpaſs quare clauſum fregit, &c. and the defendant ſaid 
that it was the franktenement of A. and he by bis command entered 
and did the treſpaſs ; the plaintiff ſaid that he himſelf was ſciſed till 
by the defendant and the ſaid A. diſſeſſed to the uſe of A. and the plain 
ti re-entered, and the treſpaſs meſne, &c. And per Cur. this had 


been no plea, unleſs the plaintiff had made the defendant privy to 


the tort for he who does a treſpaſs after the diſſeiſin fhall not 
be 8 by the firſt diſſeiſce. Br. Treſpaſs, pl. 348. cites 
20 E. 4. 18. | | 
But if be bad . It is no plea in treſpaſs that A. was ſeiſed till by D. difſeiſed, 
2 af Sa W. infeoffed the plaintiff, upon whom the 2 A. ite fo 
Hel rill by effate the defendant has, becauſe the eftate of the defendant is nat imme- 
D. difeiſed, diate upon the eflate and the poſſeſſion of the plaintiff ; per Brian. Br. 
— 4 Treſpaſs, pl. 274. 5 H. 7. 11. 
pe whom the defendant re-tntered ; this had been a good plea ; per Brian» Br. Treſpaſs, pl. 274. 
5 H. 7. 11. | 


4- And in treſpaſs it is a good plea that the plaintiff diſſtiſed the 
defendant, upon whom he entered: but it is no plea in aſſiſe, for it 
amounts but to nul tort ; per Brian. But Vaviſor held all one, 
immediate entry or not, and no diverſity between treſpaſs and 
aſſiſe. N eleſs all the King's Bench held with Brian. Br. 
Treſpaſs, pl. 274. cites 5 H. 7. 11. | | | 

5. In treſpaſs, the defendant fuſtiſied in 40 acres for common ap- 
pendant ; the plaintiff ſaid to 20 acres that they were parce! of his 
waſte, and he approved them, ſaving to the tenants ſufficient common, 


and the defendant entered after the approvement and did the treſpaſs ; 


and to the other 20 acres, he ſaid, that he was ſeiſed and diſſeiſed by 
the defendant, and re-entered ; and the treſpaſs, meſne, & ce. Note 
good pleading. Br. Treſpaſs, pl. 423. cites 10 H. 7. 14. ; 
(R. a) Bars of a Treſpaſs. 
S.P. of Fr. IF monies are paid in ſatisfafion of treſpaſs, it is a good bar. 


— 12 H. 4. 8. b. 
pl 195. cite: 39 E. 3. 20. 
O 


54 | - | 
Se of putting [A. If a treſpaſs be done 10 the lord of a leet, for which he is 
n 74 amerceũ in the leet, which is not lawful, if the rains be levied 


— 39 E. 3 20. b. adjudged.] 
dare to the f 
wall of bis houſe ; for though the amerciament is not Jawful for treſpaſs. to the lord himſelf, but only 
of common nufance, yet as it is paid, it is a ſatisfaction and good bar in treſpaſs. Br. Treſpaſs, pl. 100» 
gites 12 H. 4. 8. — Br. Replication, pl. 13. cites S. C. 0 | 
$6 in treſpaſs, the defendant ſaid that the defendant wwas amerced for the ſame treſpaſs in the court of the 
intiff, and affeered to 10d. which the bad levied ; judgment, &c. And the plaintiff ſaid that 
did another treſpaſs there, priſt; the others e contra. And fo ſee that a recompence is admitted 
for a bar and ſatisfaction. Br. Treſpaſs, pl. 61. cites 47 E. 3. 19. | 
So where the defendant ſaid that be vas amerced, which vba affeered to 21. of wwhich be had made 
to the lord; and held a good plea by the acceptance of it, though the amerciament in the court 
2 be extortion 3 quod nota» Br. Treſpaſs, pl. 66. cites 48 E. 3. 8.— 8. P. Ibid, 234+ cites 


22 AT. 31. Fes "[3- & 


ar. 
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C3. So if he had held court in his chamber, and amerced him, and le- 
vied it, this ſhall be bar of treſpaſs (for he has a ſatisfaction.) 


12 fl. 4. 8. b.) 


LA. A nonſuit in an appeal of maihen, is not any bar in action of 
treſpaſs of the ſame artery. Contra 43 Aſſ. 39.] | 

[5. If a man recovers in an appeal of maihem, this ſhall not be Put a reco- 
any bar in treſpaſs for the battery. 22 Aff. 82. by Thorpe.) —_— = 
fault and battery, and execution had, is a good bar in appeal of maihem againſt the ſame perſon upon 
the ſame matter; per Ayliff J. Le. 19. cites Cobham's caſe. 2 : 


6. Treſpaſs of beaſts taken brought in B. R. it is a good plea that So intref- 
the plaintiff has replevin pending of the ſame taking in C. B. to which paſs of 4 


the plaintiff has appeared, judgment of the writ ; quod nota. Br. — 
Treſpaſs, pl. 257. cites 40 Af. 31. . — 
defendant 


faid that the plaintiff has replevin pending in B. R. of the ſame taling; and a good plea per tot. Cur. Br. 
Treſpaſs, pl. 171. cites 14 H. 7. 12, 13, —— —5. P. per Newton Ch. J. Br. Treſpaſs, pl. 152+ cites 
22 f. 6. 15. Same caſes cited 5 Rep. 61. b. in Sparrie's caſe. 
So of writ of detinae pending of the ſame beaſts; for theſe affirm property in the plaintiff ; 
Wo & * Br. Tieſpa s, 1 152. cites 22 Hf. 6. 1 5. s _ 
Contrary, to ſay that the plaintiff has another wvrit of treſpaſs pending of the ſame taking; per Newton 
Ch. J. Note the diverfity. Br. Treſpaſs, pl. 152. Cites 22 . 6. 15. | 3 


7. Treſpaſs of a horſe taken, The defendant ſaid that he had à Br. Iſſues 
leet in D. and . N. was amerced there for purprefture, by which he R * 
was amerced 1 10s. by which he diſtrained the horſe of J. N. for S. c. 
the amercement, and the iſue was taken if the horſe belonged to tbe 
plaintiff at the time of the taking, or to F. N. Brooke makes a 
quzre of this pleading at this day. Br. Treſpaſs, pl. 59. cites 
47 E Z. 12. 8 | \*, | 

8. Treſpaſs by a prior of trees cut, and franktenement broken, and 
ſervants beaten ; the defendant pleaded arbitrement, which by pro- 
teſtation he is ready to perform, & pro placito that the treſpaſs 
was in the time of his predeceſſor; to which the plaintiff taking 
the arbitrement by proteſtation ſid for plea that the treſpaſs was 
in his own time, priſt, and the others e contra ; and this plea was. 
pleaded to the writ. Br. Treſpaſs, pl. 69. cites 2 H. 4. 4. 

9. Treſpaſs in bank of goods carried away ; the defendant ſaid 
that the plaintiff ſued plaint of the ſame treſpaſs in the county, and had 
deliverance, and a good plea ; for by this action he is to recover 
the value, &c. which ought not to be where he has received the 
goods. Br. 'Treſpaſs, pl. 82. cites 7 H. 4. 17. 

10. In treſpaſs the defendant ſaid that he himſelf was ſeiſed till But it is no 


by one A. diſſeiſed, who infeoffed the plaintiff upon whom the defend- plea that the . 


de fendant 


ant entered, of which entry the plaintiff has brought his action, was ,, 


and admitted clearly for a good bar, and all the argument was ors by gd : 
upon the replication of the plaintiff. Br. Treſpaſs, pl. 17. cites 225 jor 
9H. 6. 32. f ; whom he en« 
: | tered. And 
the ſame law in affiſe as it was ſaid for law. And the reaſon ſeems to be inaſmuch as it amounts to the 
general iſſue, and then he may give the matter in evidence, Br. Treſpaſs, pl. 24+ cites 27 H. 6. 3. 


11. Treſpaſt againſt F. N. who ſaid that at another time the [ $41 ] 


Plaintiff brought treſpaſs of the ſame goods againſt him and T. N. [who] 
i — Rx 2 | appeared, 


= 

y & 
1 

þ 0 
j 
| 

9 

i 
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appeared, and the plaintiff recovered againſt him, which T. N. is in 
full life not named, judgment of the writ; and the beſt opinion 
was, that it is a good plea, without ſaying that he had execution ; for 
recovery without execution, if it was againſt this ſame J. N. is a good 
bar in treſpaſs. Br. Treſpaſs, pl. 20. cites 20 H. 6. 11. and 


49 E. 3. 27. 39. - 
"3 Prebbaf⸗ of trees cut and carried away, The defendant to 
the trees pleaded gift of the plaintiff before the treſpaſs, by which he 
took them, &c. and a the cutting not guilty. Littleton ſaid not 
Naur of the cutting goes to all. But Priſot ſaid no, he ſhall 
ve both; for he may be found guilty of the one, and acquitted 

of the other. And the ſame law that gift is a good plea, 

42 E. 3. 23. Br. Treſpaſs, pl. 27. cites 33 H. 6. 12. 

13. It is a good plea in treſpaſs, that the plaintiff was ſeiſed, 
end teaſed to him for years, by which he entered and cut the trees, and 
yet it is ae, but treſpaſs does not lie; per Moyle Juſt, Br. Treſ- 
pals, pl. 291. cites 5 E. 4. 64. | 

14. Treſpaſs. The defendant pleaded leaſe to him for life made 
3 the plaintiff per Wood, this is no plea, no more than in aſſiſe. 

ut Brian and Vaviſor contra; for the leſſor has colour by the re- 
to enter and ſee the uaſte. Br. Treſpaſs, pl. 280. cites 
6 H. 7. 14. | 
Js. 147. pl. 15. In treſpaſs of breaking his houſe, and carrying away 3000 J. 
6 Mich. 2 in bags, the defendant pleaded that he and one A. were indifted by 


the 8.C. procurement of the plaintiff for the ſame offence, and that A. was 
and the ſaid. found guilty as principal, and the defendant as acceſſary, and had his 


d clergy, judgment ſi actio, &c. Jones J. thought the action would 
N — not le, becauſe being found felony, the party ſhall not be ad- 
5. C. ac- mitted now to make it treſpaſs; but Doderidge and Whitlock J. 
3 e contra, becauſe an indictment is at the king's fuit ; but other- 


—— — hut 4% i | | 
the books Wiſe had it been by appeal. Noy, 82, Markham v. Cobb. 

agree that 

judgment was unanimouſly given for the plaintiff u pon the deſect of the plea, by not ſhewing that the 
plaintiff gave evidence; for otherwiſe he ſhall not have reſtitution, and the alleging his procurement is 


not ſufficient. 


2 Keb. 69, 16. Treſpaſs for riding his horſe; the defendant pleaded that 
Pl. 44 peftea, viz. ſuch a day, the plaintiff exoneravit eum of the ſaid treſpaſs. 
1 Upon demurrer it was held no plea, and judgment for the plain- 


8. C. that it tiff; and it ſeems it cannot be a plea in treſpaſs in any caſe, 
is in with - though it may in aſſumpſit before breach of the promiſe. Sid. 293. 
bed cn pe pl. 12. Trin. 18 Car. 2. B. R. Weſtlake v. Perve. 

accord; and judgment for the plaintiff nif. 5 | 

12Mod.659. 17. Where a diftreſs eſcapes, the diſtrainer cannot bring treſ- 
ade _ paſs unleſs it be ſbeaun to be wholly ab/que defeu ſus ; (for abſque 
cordingly, àſſenſu ſuo is not ſufficient;) but if the diſtreſs had died, the action 
and there, revives, becauſe it was by the act of God. Adjudged by 3. 


Ries. contra Gould J. 1 Salk. 248. pl. 3. Paſch. 12 W. 3. B. R. Valper 
fais, if he kad v. Eddowes, | | | 


ſpewn that | 
the defepdant bad talen it ont of the pound, it might be ſomewhat, er even that it eſcaped out of the 
pound, aud ran bome tothe deferdan, and that he came upmn freſh Fo to take it, and had been 
hindered by the defendant. = Ls. Raym. Rep. 719. Hill. 43 W. 3. 5. C. adjudged — 


— 


Treſpaſs, _ 
[Ind it ſeems by all the books that the pig was loſt, and that the defendant never had 


jt afterwards, ſo as if judgment ſhould have been given againſt him, he would have heen puniſhed 
doubly, as was obſerved in the reports, and which it is ſaid there, would have been very hard. ] 


18. It was agreed, that if a diſtreſt is taken damage-feaſant, it 1 Salk. 248. 
is a good bar in treſpaſs ſo long as it is detained, 12 Mod. 663, Las 2 


in caſe of Vaſper v. Edwards. 


(8. a) Treſpaſs. Bar. What ſhall be a good Bar 28 a f 
of Treſpaſs. | Tender. — 


[1. IN an action of treſpaſs for a negligent eſcape, as where 
beaſts eſcape into my land, it is a good plea in bar that he 
tendered to me ſufficient amends before the action brought. Tr. 9 Ja. 
SIR G. WALGRAVE's CASE, by Popham and Williams.] 
[2. But in an action of treſpaſs for a voluntary treſpaſr, as for 3 Lev. 37. 
putting in my beaſts into his land, or breaking his hedges, it is not e 
any plea, that I tendered to him ſufficient amends before the action 8 Pp. 


7.— 
brought. Tr. 3 Ja. B. R. Sir G. WaLCRAVE's casE, by Popham Treſpaſs of 


and Williams. P. 7 Ja. B. HawTon's casE, per Curiam.] £m 8 


graſs ſpoiled, The defendant ſaid, that the treſpaſs did not exceed 10s. and be tendered to him ſufficient 
amends ; and was held no plea, but a void tender. Contrary in avowry for damage feafant, elſe where. 
Br. Treſpaſs, pl. 214. cites 21 H. 7. 30. | 


(T. a) Pleadings. New Bar, Kc. In what Caſes 
the Defendant may plead a new Bar. 


I. I treſpaſs in D. the defendant ſaid, that the place is an acre, 

and pleaded in bar. And the plaintiff ſaid that it is 4 acres 
otherwiſe than in the bar ; and inaſmuch as he did not anſwer to 
the treſpaſs in this, judgment, &c. the defendant may plead a new 
bar to this. Br. Treſpaſs, pl. 359. cites 21 E. 4. 75, 76. 

2. And in afſiſe of rent, the tenant pleads hors de ſon r The 
plaintiſf makes title to the rent, the tenant may plead in bar of this 
title; per Vaviſor. And all the juſtices ſaid, that it is clear that 
he ſhall have a zew bar in thoſe caſes, Br. Treſpaſs, pl. 359. 
Cites 21 E. 4. 75, 76. | | 

3. And. where the defendant juſtified by licence to enter into his 
houſe, and the plaintiff ſaid, that the defendant entered the ſame day, 
and came back, and after the ſame day entered and broke his door and 
windows, of which treſpaſs the action is brought. And to this the 
defendant pleaded not guilty. But per Cateſby J. in ſuch caſe the 
defendant ſhall not be compelled to plead not guilty, but may mate 
bar or juſtify ; for now it is as if it had been campriſed in the 
count. But per Brian Ch. J. he ſhall plead not guilty. Br. Treſ- 
paſs, pl. 359. cites 21 E. 4. 75, 76. 

4. And where the matter in the declaration, and in the replication, 
is of one and the ſame nature, the defendant ſhall take the general tra- 


verſe ; and of killing of diſtreſs, he ſhall ſay that he did not kill; 


per Choke,” Br. Treſpaſs, pl. 3 59. cites 21 E. 4. 75, 76. 
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(U. a) Pleadings by Qze Eftate. Good or not. 


1. 1 treſpaſs the defendant juſtified the taking as diſtreſt in the 

hundred by the default 75 Plaintiff, who ꝛvas decener, becauſe 
he and all his predeceſſors, and all thoſe que eflate he has, have been 
ſeiſed of the hundred, &c. time out of mind. And per Hill, clearly 
he cannot preſcribe by que eſtate without ſhewing deed thereof ; and 
Hull accordingly, in action upon the cafe, 1 H. 4. 7. Br. 


Que Eſtate, pl. 9. cites 11 H. 4. 89. 


2. In treſpaſs the defendant made title by affignment of dower 1 
E. S. que gſtate the ſaid E. has, which E. it yet in full life. And 
ſo it ſeems that he who conveys by que eſtate of him who has 
but a particular eſtate, ought to aver the life of the particular 


tail, by which, &c. Br. Que Eſtate, pl. 46. cites 10 H. 6. 1. 


3. In treſpaſs upon the flatute 5 R. 2. the defendant ſuid, that W. 
<was ſeiſed in fee, and infeoffed N. in fee, que eſtate he has, and gave 


| colour, &c. and a good bar by que eſtate, without {ſewing hoy he 
i 


has his eſtate, and this in this action, and the 
quod reddat. Br. Que Eſtate, pl. 32. cites 4 E. 4. 15. 
4- In treſpaſs of ſpoiling his graſs, and breaking his cloſe, Catt. 


* ſaid the place where, &c. 1s 120 acres of land, &c. and his father 


brought aſſiſe of common, and recovered againſt F then tertenant, by 
which he uſed the common at the time of the treſpaſs, &c. Que eſtate 
in the land the plaintiff had at the time of the treſpaſs. Fenney 


ſaid, that M.. was ſeiſed, and infeoffed us, by which we were ſeiſed till 


the treſpaſs, abſque hoc that he has the eflate of F. againſt whom the 
recovery was. And the others e contra; and a good iſſue, per 
Littleton ; for now the plaintiff claiming by J. ſhall be eſtopped, as 
J. himſelf ſhould be. Br. Que Eſtate, pl. 35. cites 12 E. 4. 5. 

5. In treſpaſs the defendant ſaid, that T N. was ſeiſed in fee, que 
eftate he has, and gave colour ; and by the opinion of the Court a 
good plea. Brooke ſays quod mirum ] for he ough? to ſay that A. 
was ſeifed, & c. and infoffed J. N. in fee, que eftate he has, or the 
like. But the plaintiff demurred as above, and the defendant 
durſt not ſtand to his plea, but pleaded another plea; and the 
fame term a que eſtate was traverſed, and iſſue joined upon it; 
quod nota, Br. Que Eſtate, pl. 43. cites 9 H. 7. 14. 

6. In treſpaſs it is no plea, that A. ras ſeiſed in foe, and eee 
B. que eftate C. has, who infeoffed the defendant ; for the que eſtate 
ſhall be allowed in the defendant, and not in any who is in the meſe 


Fonvezance ; quod nota, Br, Que Eſtate, pl. 49. cites 1 E. 6, 


(U. a. 2) Pleadings. Regreſt. In what Caſes a 
Regreſs muſt be ſhewn, | 


1. T is a diverſity where the defendant pleads his frank- 
tenement, and where he ſays, that J. S. was 's 4 in fee, 
and infeoffed him, and gives colour to the plaintiff by J. S. * 


ke in præcipe 
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it 4s a good plea for the plaintiff, that he was ſeiſed till by the dęfend- 
ant difſeiſed, alſque hoc that J. S. infeaſfed the defendant without 
ſhewving regreſs ; for there is a diverſity where the defendaut 
makes title to himſelf in his bar, which is traverſed by the plain- 


tiff, and when not; per Aſcough, Br. Treſpaſs, pl. 127. cites 


19 H. 6. 23. | | 
2. Where the defendant in his bar gives to the plaintiff a title, 2 _ 
and deſtroys it, it is ſufficient for the plaintiff to maintain the ſame = Dn 


title without regreſs ; per Aſcough. Br. Treſpaſs, pl. 127. cites 37 by di/- 
19 H. 6. 23. cent as beir, 

| ard the 
Plaintiff claims as heir awhere be is a baſtard, &c. there it is 22 for the plaintiff to ſay, that be 
s mulier, and not bdflard, without fhewing regreſs; per A cough- Br. Treſpals, pl. 127. cites 
19 H. 6. 23. | 


3. And it is ſufficient to deſtroy the title of the defendant with- 4: in treſ- 
out more; and when the title of the gen may fland with the bar, * 8 
there it is ſufficient for the plaintiff, without ſhewing * 70 that . NV. p 
traverſe the title of the defendant; per Newton. Br. fe 

— 5 ee, and in- 
pl. 127. cites 19 H. 6. 23. | Fake bin, 
and gives colour to the plaintiif by J. N. by which he entered, and the defendant re-entered, and did 
the treſpaſs, &c. NW it may be that he entered, and yet no diſſeiſin to the plaintiff ; for it may be 
that both were upon the land together, and then this is no ouſter nor diſſeiſin to the plaintiff; and there 
it is ſufficient to ſay, that the defendant bad nothing of the feoffment of the ſtranger; per Newton, Br, 
Treſpals, pl. 127. cites 19 H. 6. 23. 


4. In treſpaſs, if the defendant pleads, that it is his franktenement, 
the plaintiff may ſay that he was ſeiſed, and diſſciſed by the defendant, 
without alleging regreſs in the land, houſe, or cloſe. Contrary of 
trees cut, & c. there regreſs ſhall be alleged, which is traver- 


' ſable; per Priſot. Br. Treſpaſs, pl. 417. cites 37 H. 6. 35. 


5. After difſeiſin or tortious oufter the party cannot have treſ- Br. Treſpaſs, 
paſs before that he makes regreſs, and there treſpaſs of the treſpaſs pl. 238. cites 


meſne the regreſs is traverſable. Br. "Treſpaſs, pl. 322. cites = P. Br. 
11 E. 4+ 3 | ; , Eſtates, pl. 
46. cites 22 E. 4. 38. 


6. Treſpaſs does not lie again/? difei/or before regreſs. Br. Eſ- 12 
. et 
tates, pl. 46. cites 22 E. 4. 38. per Huſſey Ch. J. 145 _ 
10 04. or the meſue profits, though 1 do not re-enter, but in pleading I engbe to allege re- entry; but 
this ſhall not be traverſed, quod nota per Pigot, and none denied it. Br. Traverſe per, &c. pl. 131. 
Cites 9 E. 4+ 38. at the end there. 


7. Second deliverance ; where a man /eafes for years upon con- So where the 


leaſe is de- 


dition, and after the condition is broken, the leffor ſhall not have actiam „ 4, 
of treſpaſs before that be has entered again 5 per Brudnell. Br. Treſ- treſpaſs 
paſs, pl. 169. cites 14 H. 8. 23. 8 . does not the 


without re- 
entry, and this of land and things lecal, but contrary of things tranſitory 3 for there a man ſhall be in 
poſleifion without entry or ſeiſure; per Brudnell, Br. Treipaſs, pl. 169. cites 14 H. 8. 23. 


reſpaſs, ws: /ciſed in 


= I. 
S 


— oy 
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(U a. 3) Plea in Abatement. What is a good Plea 
in Abatement. 


= 


1. TXST 488 in C. near S. it is no plea that C. is a hamlet of 8. 

«4 And ſo ſee that action of treſpaſs may be brought in a 
hamlet. Br. Treſpaſs, pl. 371. cites 29 Af. 33. 

2. Treſpaſs of cattle taken in C. vi & armis, the defendant ſaid 
that the plaintiff himſelf had brought replevin of the ſame taking in N. 
which is a hamlet of C. returned at this day, to which writ he has 
counted, and by this wwrit he does not ſuppoſe the taking to be vi & 
armis ; judgment of this writ vi & armis; and a good plea, by 
which the plaintiff averred that the replevin was ſued of another 
taking. Br. Treſpaſs, pl. 11 55 cites 38 E. 3. 35. 

3. Treſpaſs againſt three, the one ſaid that the tπ́ͤ were dead 
before the writ purchaſed ; judgment of the writ; et non allocatur, 
but againſt the two. And ſo ſee that the death of ſome ſhall not 
abate the writ againſt all, but mirum as here before the writ pur- 


chaſed ; for then it is falſe, &c. But death pending the writ, 


ſhall not abate all the writ. And after the other /aid that the 

two bought the wood of the plaintiff to the uſe of the king: and this 

_—_— came to meaſure the wood, &c. And iſſue tendered upon 
bargain. Br. Treſpaſs, pl. 60. cites 47 E. 3. 18. 

4. In treſpaſs, the defendant ſaid that before the treſpaſs the plain- 
tiff leaſed to J. N. which term yet continues; judgment. This is 
no plea, per Caund. without privity of the FA ee, Br. Treſpaſs, 

pl. 62. cites 47 E. 3. 19. 

5. — ewe of cattle taken generally. Paſton prayed judgment of 
the writ, for the plaintiff himſelf is poſſeſſed of the cattle, by which 
he ought to have had writ quod cepit & detinuit per tantum tem- 
pus per quod proficuum, &c. amiſit. To this Bab. bid him to 
anſwer, quod nota. Br. Treſpaſs, pl. 221. cites 1 H. 6. 9,—— 

And cites M. 11 H. 4. the like matter in treſpaſs ; and ſaid there 
that the defendant in this caſe is not at any miſchief; for he ma 
give it in evidence to diminiſh the damages; quod nota. Br, Treſ- 

L 221. | | 5 
6. Treſpaſs in C. it is no plea to the writ that the place where, 


Sc. is in K. and not in C. Br. Treſpaſs, pl. 176. cites 4 H. 6. 13. 


Treſpaſs in 7. Treſpaſs in D. it is no plea to the writ that there are tw» 
E. D.'s and none without addition ; for it ſuffices if he be guilty in 
that tbefe are ne. Br. Treſpaſs, pl. 14. cites 9 H. 6. 5. But per Babb. by 
in the ſame g H. 6. 29. * Nul tiel vill as D. &c. Judgment of the writ is a 


ory 7 p. good plea, and 6 H. 7. 3, is accordingly ibid, 
nether, and none without addition, abſgue boc that there is any vill, hamlet, or lieu conus out of vill or 
hamlet called D. only in the ſame county. And a good plea for the viſne by the reporter. Br, Treſ- 
paſs, pl. 299. cites 2 E. 4. 10. 

8. P. Br. Treſpaſs, pl. 19. cites 9 H. 6. 62. 


8. In treſpaſs, it is no plea that the vill is in another county ; but 
ſhall ſay that nul tiel vill in this county; nota, Br. Treſpaſs, 
pl. 19. cites 9 H. 6. 62. ö 


9. It 
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w 9 
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9. It is no plea in treſpaſs that the treſpaſs was done by the de- 
dant. and another 4who is alive, not named, &c. Br. Treſpaſs, 
pl. 20. cites 20 H. 6. 11. & 40 E. 3. 27. 39. | 
10. Treſpaſs of entering into his houſe and breaking his cloſe 
Danby ſaid, the houſe and the cloſe are all one and the ſame place, 
and not diverſe, judgment of the writ; but per Aſcough and 
Porting. then you may plead not guilty to the one, and juſtify to the 
other ; and therefore it was awarded no plea to the writ. And 
= in przcipe quod reddat it is a good plea; note the diverſity. 
„ Treſpaſs, pl. 151. cites 22 f. 6. 7. 
11. Treſpaſs de dlauſo fracto by B. and C. the defendant ſaid 
that the place is 20 acres of which D. and the plaintiff are poſſeſſed in 
common, and fhewed how, judgment fi actio; and againſt C. he 


ſaid not guilty. The Court held that he could not juſtify again 


the one, but that this zs a juſtification againſt both, and he cannot be 
guilty again” the one but againſt both, for it is a foint-action; but 
per Moyle he may plead to the writ again/? the one who has nothing in 
the ſoil, as to ſay that the ſoil is to the one only, and juſtify abſque hoc 
that the other on the day of the awrit purchcſed had any thing in the 


foil, as in replevin by two, he may ſay that the property is in the 


one, abſque hoc that the other has any thing; judgment of the 
writ ; quzre, for after he pleaded not guilty againſt both, Br, 
Treſpaſs, pl. 300. cites 2 E. 4. 22. Bs 

12. Treſpaſs of breaking his cloſe n O. and H. Young de- 
manded judgment of the writ, for H. is « hamlet of O. and was, 
&c. And per tot Cur. it is no plea in treſpaſs. Contra in præ- 
cipe quod reddat, and yet the miſchief of the viſne was mention- 
ed, & non allocatur, but the defendant awarded to anſwer. 


Br. Brief, pl. 363. cites 7 E. 4. 18. 


13. Treſpaſs was brought by the baron and feme of battery of them. 
The defendant pleaded not guilty, and the damages taxed for the 
baron 10 J. and for the feme 40 5. And becauſe the feme cannot 
join with her baron for battery of the baron, therefore for this 


part the writ was abated ; and for the battery of the feme they 


recoyered, for of this they may join in action. Br. Treſpaſs, 
pl. 190. cites 9 E. 4. 51. | 
14. Treſpaſs of trees cut, and land depaſtured in K. Norton 
faid there is no ſuch vill as K. without addition in the fame county, 
priſt ; and the plaintiff was compelled to anſwer to it by reaſon 
of the viſne; quod nota. Br. Treſpaſs, pl. 94. cites 11 E. 4. 61. 
15. Treſpaſs by baron and feme of cloſe broken and graſs 
— the defendant ſaid that A. was ſeiſed in fee, and had iſſue the 
of the plaintiff and 3 of the defendant, and died, and the 
daughters entered, and the one married the plaintiff and the 
other the defendant, and ſo the defendant and his feme held in 
common with the plaintiffs judgment fi actio; quod nota, by 
. the other made ſole title. Br. Treſpaſs, pl. 163. cites 
15 E. 4. 2. | . 


1545 
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84 


Treſpals. | 


(U. a. 4) Pleadings. Where there is a new Aſign- 
1. FRESPASS of a cloſe broken and graſs ſpoiled in D. Chaunt. 
ſaid the place is a carve of land called A. in which the 
defendant and thoſe que eftate he has have held in common with the 
plaintiff, and thoſe que eftate he has time out of mind, and held in com- 
mon the day of the æunit purchaſed, by which he entered, &c. and 
a good plca per tot. Cur. by which the plaintiff aſſigned the treſ- 
paſs in this land and another, and that of this land he was ſole 
ſeiſed, abſque hoc that the defendant held in common, and the 
others e contra; and as to the treſpaſs in the reſt, not guilty. 

Br. Treſpaſs, pl. 122. cites 8 H. 6. 16. 
2. In treſpaſs in one acre of land in D. the defendant pleaded 


the leaſe of the plaintiff of the ſame acre, by which he did the treſ- 


[ 547 ] 


paſs, &c. To which the plaintiff ſaid that he was ſciſed of 2. acres, 
and made a leaſe of the other acre. And the beſt opinion was, that 
it is no plea, but /ball ſay that ht did not lerſe the acre in which the 
treſpaſs was done, &c. But per Paſton, he may ſay that he leaſed 
one acre, and the defendant entered and did the treſpaſs in the one and 
the other, abſque hoc that he leaſed the acre in which he ſuppoſes the 
treſpaſs. Br. Traverſe per, &c. pl. 15. cites 9 H. 6. 64. 

3. Treſpaſs for breaking his clofe, and digging and ſpoiling 
his land with carts and ploughs. Defendant ſaid the place where, 
&c. is 3 acres, and that he and all thoſe whoſe gſtate he has in ſuch 
a houſe, have had a way there time out of mind to 12 acres, &c. 


with carts and plows to carry and re-carry, and that he at the 


time of the treſpaſs, &c. came with his carts and plows, &c. 
plaintiff rephed, that bgſides the ſaid way the defendant had broke his 


Ss Moy le 
ſaid that the 
defendant 

is at large to 
plead at 
large ſuch 
matter as 

he has done 
here. 37 


H. 6. 37.4 


pl. 26. 


cloſe in another place, and that defendant anſwered nothing to that; 


whereupon defendant juſtified in this place alfa for another ꝛway, as 


above, &c. Per Moyle and Priſot, this is good; for as well as 
the plaintiff may aſſign the treſpaſs in a new place, and the de- 
fendant ſhall have a new anſwer, fo where he aſſigns it in another 
place in the ſame land, as here the * defendant cannot juſtify both 
together ; for a man may have two ways in one and the ſame 
land, and common in the fame land and eſtovers, and digging 
of turves, or of clay, and he cannot allege all theſe at the commence- 
ment, but one only ; but if he has way through all the land, there it 
ought to be alleged accordingly at the commencement. Contrary where 
he las a way in the one end only, and another intereſt in another parcel, 
there he may be a treſpaſſor in another parcel of the ſame land; 
quod Cur. conceſſit. And per Priſot, the plaintiff in his new 
afſignment ought to allege in what other part of the ſame land the de- 


fendant has done the treſpaſs ; and the defendant in his juſtification 
Hall ſbeau in what place of the land, viz. in the eaſt end or weſt end, 


ec. and the plaintiff in his new aſſignment ſhall ſhew how that the 
defendant did the treſpaſs in the ſouth part or north part of the ſame 
land, ſo that a diſtinction may appear between them; and by 


2 


. 


* . . 


C ²Üä¹uA , ⅛ i oK; . S. ad A . | 


acres, The defendant pleaded 
Place, &c. at the time of 4 
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him, where. the plaintiff aſſigns the treſpaſs in other land, the plain» 

tiff ought to give it a name, and if he aſſigns it in the ſame land where the 

defendant has juſtified, he ought to give ſich ſpecial notice that the differ- 

ence may be percetved; by which the plaintiff amended his replication 

according to the opinion of Priſot; quod nota- bene. Br, Treſ- 

pals, pl. 203. cites 37 H. 6. 36. q | 

4. Treſpaſs ubi ingreſſus non datur per legem; the plaintiff after S. P. Per 

bar pleaded by the defendant Hall not affign the treſpaſs in a new 2 1 — 
place, becauſe the writ comprehends certainty, viz. quod ingreſſus eft A 9 


in 4 acres of land and 8 acres of meadow, & c. Br. Treſpaſs, pl. 224. H. 7. 6.— 


: entra in ge- 
cites 38 H. 6. 7. | | Fam 
ereſpaſs ; for there is no ſuch certainty in the writ ; per Moyle and Choke. But per Priſot, it is n 
good plea in treſpaſs ut en the 8 I. 6. and theiefore it ſcems the like in this action, and after the aver- 
ment was received, and the plainriff maintiined his writ. © Br. Treſpaſs, pl. 224. cites 38 H. 6. 7. 
S. P. per tot. Cur, Br. Treſpaſs, pl. 284. cites 9 H. 7. 6. 


5. Treſpaſs of a c/ofe broken, and 20 flacks of corn taken and car- 
ried away, the defendant ſaid that the place is 5 acres called White 


Acre, and juſtified there for damage feaſant. The plaintiff ſaid that 


the place is 3 acres called O. wheresf he was ſeiſed in fee, and there 
was poſſeſſed of the ſlacks till the defendant took them, &c. And 


no plea, by which he ſaid as above, abſque hoc that they were da- 


mage feaſant at the time, &C. in the 5 acres called W. prout, &c. 
Br. 'Traverſe per, &c. pl. 193. cites 5 E. 4. 53- 

6. In treſpaſs, where the plaintiff in his count gives the place, Br. Deputy, 
where the treſpaſs is ſuppoſed, a name, there the plaintiff ſhall 5. G“ ng 
not aſſign the treſpaſs in a new place; per Choke, which none Choke. 
denied. Br. Treſpaſs, pl. 422. cites 9 E. 4. 24. 

7. Treſpaſs of breaking his cloſe, and ſubverting his ſoil with his 
cart, and ſhewed how much of the land was ſubverted, as he ought, 
as it is ſaid, viz. two acres of land. The defendant ſaid that the 


place where, +. is 2 acres of land called E. and pleaded in bar. Per [ 548 J 


Townſend, where the treſpaſs is alleged in certainty, as here, 
the defendant ſhall not give the place a name, no more than in 
treſpaſs upon 5 Rich. 2. or upon 8 H. 6. And the whole Court 
held contrary to him, that in this action he may plead, as above, and 
give name, notwithſtanding the certainty in the count ; for it may 
ſtand with his count, and it was not denied but that. he ſhall do 
ſo in action upon 5 R. 2. or 8 H. 6. Br. Treſpals, pl. 350. 
cites 21 E. 4. 18. - p 
8. Treſpaſs of breaking his cloſe, and ſubverting his ſoil, viz. 30 Ard ſo fee a 
ment of the manor of D. of which the — 
e treſpaſs was parcel, and gave colour init in 
to the plaintiff; and the plaintiff ſaid that the place where 14 a rod treſpaſs 
land called S. other than the defendant has anſwered to, and be- , „ 
cauſe the defendant had not anſwered to it, he prayed his damages; ;z, defend- 
to which the defendant pleaded nat guilty, and found for the plaintiff ont makes 
to the damage, &c. And there the opinion of the Court was % fler bis 


clear, that he ſhall not make another aſſignment when he has ſhewed 8 


it in his count, viz. 30 acres; to which the 2 has anſwered where the 


endant 
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Place is 30 and there is no diverſity when the certainty appears in the count, and 


ee when in the replication. Br. Treſpaſs, pl. 284. cites 9 H. 7.. 6. 
Plaintiff leaſed to him, &c. for there the plaintiff may aſſign the treſpaſs in à new place. Br. Treſpaſs, 
pl. 284. cites 9 H. 7. 6. | | 


But where 9. In treſpaſs, the defendant juſtified in a place called Blacl-acre: 
„ the plaintiff aſſigned the treſpaſs in White-acre ; the defendant ſaid 
; that the places are all * one and the ſame place. And per Cur. he 


— 4 e ſhall not have it for a plea, but may plead the ſame juſtification 
the defend- to it. And per Brudnell, Pollard, and Brook, in this cafe the 
— — defendant may plead not guilty to this new aſſignment; for the plain- 
plead t tiff by this bas confeſſed that he claims nothing in the place where the 


Habs b. defendant juſtified, and ſo he ſhall be tricked upon the evidence; 


- x68. 2 quod nota. Br. Treſpaſs, pl. 168. cites I4 H. 8. 4. & 24. 


14 H. 8. 4. and 24. ; | 
But upon ſuch an aſſignment the defendant cannot juſtify in another will, abſque hoc that be is guilty 
in tbe __w ſuppoſed by the plaintiff; for this amwuntrs to not guilty there. Br. Treſpaſs, pl. 168. cites 
14 H. 8. 24. | | a f 
Hence it follows, that if the plaintiff crunts the place certain at the commencement, the endant ſhall 
we! bave ot pleading as _— g. | Sar pl. 11. cites 14 H. 8. 24. - oh 
S. P. and upon a demurrer it was adjudged without argument to be no plea; for it is repugnant 
eo 2 they are beth one, toben the plaintiff by bis replication has affirmed upon record that it is another ; for 
when he ſays alius it cannot be idem; and ſo are 14 H. 8. 4. 27 H. 8. 7. And Walmſly ſaid it was fo 
adjudged 28 Elis. wherefore it was adjudged for the plaintiff. Cro. E. 355. pl. 13. Mich. 36 & 37 Eliz. 
in C. B. Freefton v. Standford & al' Poph. 109. pl. 5. Mich. 38 & 39 Eliz. S. C. by name of 
Fzxxzn's caſe, ſays it was adjudged for the plaintiff, becauſe that in ſuch a caſe upon a ſpecial 
affignment, it ſhall be taken merely another than that in which the defendant juſtifies, inaſmuch as 
the plaintiff in ſuch a caſe cannot maintain it upon his evidence given, if the defendant had pleaded 
not guilty to this new afſiznment, that the treipaſs was done in the place in which the defendant 
zuftifes, although it be known by the one and the other name, and that the plaintiff hath good title to it, 
becauſe by his ſpecial affignment, ſaying it is another than that in which the defendant juſtifies, he 
ſhall never after ſay that it is the ſame in this plea; for it is quite contrary to his ſpecial aſſignment. 
And upon this a writ of error was brought in the King's Bench, and the judgment was there affirmed 
this term for the ſame reaſon 3 quod nota. —Cro. E. 492. pl. 10. S. C. by the name of FarsTror v. 
Cnovcn accordingly, by Popham, Clench, and Fenner; and becauſe the plaintiff is eſtopped to give 
evidence in that which the defendant hath pleaded, the defendant ſhould have pleaded in bar to the 
place newly affigned, or have pleaded not guilty, according to 14 H. 8. 4. and 27 H. 8. 7. But Cawdy 
e contra, who held the law to be with 21 H. 6. 21. For it is not reaſonable; that if they are all one 
e, but he may plead it, and not to ſtand upon an eſtoppel, and put it upon evidence to a jury; but 
the other juſtices were of a contrary opinion, he aſſented that judgment be affirmed. Mo. 
460. pl. 641. 8. C. by the name of Couca v. FazxzsToxE, that where the plaintiff maks a new aſ- 
ſignment the defendant ought to plead not guilty, and cannot aver that the place where, &c. is one and 
the ſame. | 


{ 549 ] 10. Treſpaſs. The defendant juſtified in a place called A. which is 
Bit franktenement ; the plaintiff aſſigned a new treſpaſs in B. which is 
other place than A. and becauſe the defendant did not anſwer to the 
treſpaſs in B., &c. the defendant ſaid that A. and B. are one and the 
ſame place, and not diverſe. And per Cur. this is no plea; for 7 the 
new aſſignment of the treſpaſs the fir/t bar is waived, and the defen- 
dant may plead not guilty to the treſpaſs in B. and if the plaintiff gives 
evidence in A. the defendant may eſtop him by the firſt matter in 
the refuſal of A. quod nota, and then the defendant pleaded other 
matter; and in aſſiſe if the defendant pleads hors de ſon fee, and 
the plaintiff makes title, the firſt bar is waived. Br, Treſpaſs, pl. 3. 
cites 27 H. 8. 7. 


11. In treſpaſs for breaking his cloſe, the defendant ſays the place 
where is 6 acres in D. which are his frechold, the plaintiff = ar 
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Bis franktenement, and not the franktenement of the defendant. If the 
plaintiff has 6 acres there, and the defendant has other 6 acres, the 
defendant cannot give in evidence that he did the treſpaſs in his own 
6 acres, but his plea ball be intended to relate to theſe 6 acres of the 


_ plaintiff, becauſe till defendant gives a name to the place where the 


treſpaſs was done, the plaintiff need not make any new aſſignment, ſince 
the defendant hath not varied the meaning of the plaintiff, as by ſay- 
ing that the place where, &c. is 6 acres called Greenmead, &c. 
D. 23. b. pl. 147. Mich. 28 H. 8. Anon. 

12. If the plaintiff in treſpaſs males a new aſſignment, and gives 
a ſpecial name to the place, and allo aſſigns boundaries on every part 
of the place, viz. eaſt, welt, north, and ſouth, and names the 
boundaries, it was held by ſeveral that be ought to prove thoſe to be 
true, as well as the name of the place, becauſe every word, which 
is put in the new aſſignment to make the place plain and certain 
to the jury before the words alias quam in barra, is effeCtual, and 


the buttals are parcel of the new aſſignment; but quzre, becauſe 


the opinions are differing. D. 161. b. pl. 46. Trin. 4 & 5 P. & M. 
Saunders v. Lord Burgh. | Re: 
13. In treſpaſs quare clauſum fregit, &c. the new aſſignment was And. 31. pl. 


(viz.) in one acre of land or meadow lying in a field in S. aforeſaid called 73: 1 . 
Northfield, c. The defendant, as to the treſpaſs de novo aſſignat in v. Mavza, 


pred acra terre, pleaded not guilty. But the jury was diſcharged; by cites this 


the opinion of the Court, for the uncertainty in the new aſſignment, a4, 


it being of land or meadow, and there being no buttals or name to abated for 
the acre ; and alſo the anſwer was to the acre of land only. And the this uncer- 


FEET l tainty. And 
Henry might have 2 acres, one land and the other meadow, — 


264. pl. 39. Trin. 9 Eliz. Anon. chat this 
. NAS 2288 
ment is as parcel of the declaration; otherwiſe could not be that the writ abate it, but rather ought to be 
a repleader, and ſo to commence at the new aſſignment, which was not done for the reaſon aforeſaid. 
Bendl. 177. pl. 222. S. C. that the pleading was adjudged void of both parts. 


14. Treſpaſs of breaking his cloſe and houſe. The defendant 4 Le. 15. pl. 


in his plea put the plaintiff to a new allignment, (viz.) an houſe $33 Eliz- 


called a flable, a barn, and another houſe called a cart-houſe, and moſt the 


granary. Per Gawdy J. the ſame is good enough; that the word very ſame 
domus in the declaration is nomen collectivum, and contains eve» Words. 
thing mentioned in the new aſſignment, and ſo was the opinion 
of the whole Court. 2 Le. 184. pl. 230. Mich. 32 Eliz. B. R. 
Hore v. Wridleſworth. 2 „550 1 
15. When in treſpaſs the defendant pleads in bar, and the plain- The decla- 
tiff makes a new aſſignment, it is reaſonable that the defendant ee dae 
may anſwer to this new aſſigned wrong; for by 27 H. 8. after a „, 2* 
new aſſignment the old bar is waived, and out of the book, and the The defend- 
defendaut ſhall plead to the new aſſignment as if he had never _ Juffifid 
pleaded before ; per Gawdy J. To * which the other juſtices ;, . 4*. 
agreed. Goldſb. 191. pl. 128. Hill. 43 Eliz. in cafe of Bodyam and that is 
NE freehold, 
for damage feaſant. The plaintiff made a new: aſſignment, that the place where tlie taking was, 
was Wh. Acre in Dale; and the defendant juſtified tor heriot fervice,. Goldib. 191. Bodyam v. 
Smith, The Court were all clear of opinion, that the defendant might vary in his juſtification 
upon the new alignment, and ſo a judgment in C. B. was reverſed; and this upon conference _ 
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the juſtices of C. B and great deliberation. Mo. 540. pl. 71 3. Mich. 35 & 36 Eliz. Odiham v. Smith, 


And. 298. pl. 306. S. C. bur S. P. does not appear. Cro. E. 589, $90. pl. 27. Mich. 39 & 


40 Elia. B. R. theS.C. And the Court held the pleading well enough ; for by the new aſſignment 


the bar is out of doors, as if it never had been pleaded ; and cited 27 H. 8. 7. And it may be that he 


took the ox in Bl. Acre, being his own land, for damage feaſant, and another in Wh. Acre, as for 


the heriot, and ſo they may well ſtand together; and if the caſe be ſo, he could not have pleaded it 
otherwiſe. And judgment in C. B. was reverſed. —Goldib. 191. pl. 128. Bodyam v. Smith, S. C. 


accordingly. | 


$. C. cited 16. Treſpaſs of taking his beaſts at K. * chaſing them, &c. 
dy 1 The defendant ſiſtiſiec in ſuch a cliſe for damage feaſant. The plain- 
gd jw ie tiff replies, that the place where was ancther cloſe, &c. Whereupon 
has formerly the defendant demurred, pretending that the plaintiff never made 
| been doudt- any new aſſignment, but where the writ is quare clauſum fre- 
2newaſ- git, But the Court held the contrary, whereſore it was ad- 

judged for the plaintiff. Cro. J. 141. pl. 18. Mich. 4 Jac. B. R. 


might be in : 
> tiefpaſs for Batt v. Bradley : 
taking goods, till it was reſolved in this caſe that it may, but that it is generally uſed in treſpaſs quare 


cauſa fregit, Freem. Rep. 238. pl. 250. Mich. 1677. Cocklcy v. Pagrate. 


17. In an action of treſpaſs, and a new aſſignment made, &c. 
the iſue is found for the plaintiff, and the writ of enquiry of damages 
was general, without any mention of the new affienment. And yet 
it was ruled by the Court, that judgment ſhall be entered for the 
plaintiff, although that the clerks ſay in ordinary courſe it is 

iſe; and with that judgment agreed the cale of PuLLEN 
AND E Ascom, H. 43 Eliz. B. R. Rot. 941. for the new aſſignment 
is not the declaration of the certainty of accompt. Noy 26. Sen- 
dall v. Sendall. | 
18. In treſpaſs for taking and carrying away 100 loads of turf at 
L. the defendant pleaded, that the locus in quo, &c. (whereas there 
was no place alleged) was 2 acres called Bl. Acre in L. which was 
bis freehold. The plaintiff replied, that the locus in quo, &c. was a 
piece containing 20 acres in L. alias quam, &c. The defendant re- 
joined, that quoad aliquam tranſgreſſionem in predifis 20 acres, not 
guilty. After verdict for the plaintiff it was moved, that this was 
729 iſſue, becauſe there were neither 20 acres, or any place certain 
in the declaration. But adjudged for the plaintiff; for though 
it was not in the declaration, yet it was no departure, becauſe 
both parties agreed that the treſpaſs was done at L. ſo that the 
aſhgning a more particular place in L. ftands with and reduces 
the declaration to a greater certainty, and ſupplies it; and ſo is 
helped by the ſtatute of jeofails. Hob. 176. pl. 197. Hill. 14 Jac. 
Plant v. Thorley > 

19. In treſpaſs of his cloſe broken, againſt J. and 2 others, the 
evrit was general but the declaration was of plonuing half a rood, and 
in digging another half rood ;. and after in his new aſſignment /hewed 
it to be a ſellion, containing by eſtimation an acre. And it was found 

for the plaintiff, and damages aſſeſſed to 208, And now it was 
moved in arreſt of judgment, becauſe the new aſſignment is more 

e than the declaration ; and the opinion of the Court was, 
that becauſe this was but an action of treſpaſs, where damages 
only is to be recovered, that this is very good; but otherwiſe it is, 
| ; | Pperchauee 
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erchance if it had been in an ejectment. Win. 65. Eaſt. 21 Jac. 
B. Avis v. Gennie & al. 1 
20. Battery was laid at D. The defendant juftified at S. in the 


ſame county, on aid, and the command of bailiffr, to prevent a reſtue of 


goods taken by them in execution. But the plea was held to be ill; 


for the bailiffs have authority throughout the whole county, and 


ſo the cauſe of 7 in the ſame county not local; and 
therefore he ſhould e juſtified in the ſame place ( being in the ſame 
county where the plaintiff declared; and if the place had been ma- 
terial, he ſhould have traverſed all other places in the ſame coun- 
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And judgment for the plaintiff, 3 Lev. 113. Mich. 35 Car. 2. 


B. Bridgwater v. Betheway. | 

21. Treſpaſs for taking his cattle in Newmore. The defend- 
ant pleads that the place where was Stone-hill, and juſtifies that it is 
his franktenement. The plaintiff replies that there is a river runs 
through Newmore, and on the north-fide of it is Stone-hill, but that 
he took the cattle on the ſouth-ſide of the river ; and concludes hoc pa- 
ratus eft verificare ; and becauſe the defendant has not anſwered to the 
treſpaſs in this place now aſſigned, demands judgment, The defend- 
ant demurs generally; and it was urged that this replication was 
not well concluded; for he ought to have ſtopped at hoc paratus 
eſt verificare, and not have demanded judgment for not anſwer- 
ing the treſpaſs new aſhgned, when it was impoſſible he ſhould 
anſwer it before it was alleged. But per Curiam, this is but mat- 
ter of form, and though not ſo formal, yet the defendant not 
having ſhewed it for cauſe, cannot take advantage of it, although 
it had been proper only to have averred it, or elſe he might have 
traverſed, abſque hoc that he took the cattle at Stone-hill, Freem. 
Rep. 238. pl. 250. Mich. 1677. Cockley v. Pagrave. 

22. If a man briags treſpaſs for taking his cattle in Black Acre 
on ſuch a day, and the defendant juſtifies the taking at another place 
damage fraſant, the plaintiff may make a novel aſſigument, if there 
were 2 takings. So if there were 2 batteries on one day, and the 
one were on the plaintiff” s own: aſſault, and the. other not, if he will 
juſtify one de ſon aſſault demeſne, he may make a new aſſignment 
of the other battery. Agreed per tot. Cur. 6 Mod. 120. Hill. 


2 Ann. B. R. in caſe of Elwis v. Lombe. 


(W. a) Pleadings. Que eft. eadem Tranſereſſio. 


oed or neceſſary in what Caſes. 


1. T RESPASS. The defendant ſaid, that the land is 4 acres, 


of. which he was ſeiſed in fee till by the plaintiff diſſeiſed, upon 
which he entered ; which is the ſame entry of which the action is 
brought. And a good plea, per tot. Cur. becauſe the action was 
of entry into the cloſe of the plaintiff, and the defendant has 
averred that it is the ſame entry, for otherwiſe it is no plea; for 


See Record 
(N), pl. 19 


if orheraviſe, then it ſeems that he ſhall ſay that it was his franbte- 


nement, Wc, or make title and give colour, &c. Br. Treſpaſs, pl. 357. 
Cites 21 E. 4. 74. © | | 


% # 2 Treſpaſs ; 


$51: | Treſpaſs, 


Jenk.92-pl. 2. Treſpaſs of breaking his cloſe the 1j May. The defend. 
78.citesS.C. f pleaded licence of the Plaintiff the LIES ich he _ 
weſpaſs of Judgment ſi actio, and a plea, without ſaying that it is the 
goods carried! ſame treſpaſs. Br. Treſpaſs, pl. 219. cites 21 H. 7. 39. 


defendant juſtifies the ſome day and place. Br. Treſpaſe, pl. 229. cites 21 H. 7, ES, 
| 1$ 


But if he juſtifies at ancther day, or another pla e, then he ought to which is the ſame treſpaſs, 
&c. And this per Conſtable, Serjeant, which was affirmed by all the C for clear law. Br. Tref. 
paſs, pl. 219. cites 21 H. NN 92+ pl. 78. Cites S. C. 8. C. cited by Williams J. 
Bulft. 138. Trin. 9 Jac. in caſe of Vaſtenope v. Taylor. 

131 3 Treſpaſs for aſſault, battery, and wounding at D. in the 
of Suff. 26 Sept. 21 Eliz. The defendant pleaded, that P. Karl 0 
A. war ſeiſed of G0 acres of paſture called S. in Thetford in the ſaid 
county, and let them to R. W. 28 Eliz. for 21 years; and that the 


plaintiff tempore quo clauſum predif? fregit & cunicules ipfus R. ibi- 
dem i 


inuentat cum retibus & alits ingenus capere voluit, for which the 
defendant, as ſervant to the ſaid R. and by his commandment, molli- 


ter manus impoſuit upon the plaintiff at T. in the ſaid 60 acres, 
to hinder him from carrying away the ſaid conies quz eſt eadem, 


&c. Abſque hoc that he is guilty de tranſgreſſione & inſultu, 
&c. alibi vel alio modo in dict' com' Suff. prout, &c. & hoc, &c. 
And upon demurrer it was adjudged for the plaintiff. Cro. E. 
242, 243. pl. 7. Trin. 33 Eliz. B. R. Barret v. Haveſett. 

4. Treſpaſs for taking his cattle at D. and driving them to 
places unknown. The defendant pleaded, that S. was ſeiſad in fee 


of 12 acres in M. and that the cattle were there damage feaſant, and 


be by the command of S. drove them to D. and thence to F. in the ſame 


county, where he impounded them, which is the ſame taking ; abſque 


Bec that cepit averia predift. apud D. Adjudged the plea was ill, 
for that the traverſe is a departure from the firſt plea, and repug- 
nant to the matter which induces it. And it was ſaid there needed 
no traverſe, becauſe the matter of the juſtification is tranſitory, 
and not local; but it ſaffices that he juſtifies in another | 
Cro. E. 667. pl. 21. Paſch. 41 Eliz. C. B. Sir Walter Sands v. 


5. Treſpaſs of aſſault and battery in London. The defendant 
Pleaded, that the plaintiff. entered into his houſe in Waltham, in the 
county of Eſſex, and he malliter manus impoſuit upon him, to put him 
out of his houſe, quz eſt eadem, &c. Abſque hoc, that he is cul- 
pabilis extra Waltham. Upon demurrer it was moved, that this 
treſpaſs being tranſitory, the place is not traverſable z but if it was, 
yet he ought not to conclude his plea quæ eſt eadem, &c. But 
all the Court held the contrary; for the cauſe of N 
being local, viz. the maintaining of the poſſeſſion of his houſe, 
he may well juſtify there, but not elſewhere, aud he may traverſe 


every other place; as where one juſtiſies as conſtable, or by force 


of a warrant. And therefore Popham ſaid, the difference is be- 


tui t this caſe and the caſe of PaTripGe, which was adju in 


this court, that where one juſtifies by reaſon of an aſſault in ano- 


ther county, and traverſes the county in the declaration, that is 
not good; becauſe the juſtification is perſonal and tranſitory, * 
3 10 might 
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might be alleged in any place as well as the battery. But where 
it is local, as here, it is otherwiſe, and the concluſion quæ eſt 
eadem tranſgreſſio, &c. is good enough; for it concludes, that it 
is the ſame cauſe of action, but with a traverſe, as it ought to be 
of neceſlity. But if the averment quæ eſt eadem tranſgretho 
had been omitted, it had been good enough. Wherefore, upon 
the firſt argument, it was adjudged for the defendant. Cro. E. 
705. pl. 27. Mich. 41 Eliz. in B. R. Peacock v. Peacock. 


6. It a declaration be general, quare clauſum fregit, and does 22 _ 
P 14. lis 
1 J 23 & 24 Car. 
at another day, and put the plaintiff to a new aſſignment ; but if he 3 


ſay quare clauſum vocat' Dale fregit, &c, there the concluſion, quæ . 
eſt eadem tranſgreſſio, will not help; per Hale Ch. J. 1 Mod. 89. ux, cms 


pl. 54. Mich. 22 Car. 2. B. R. Anon. tot $I 


and it was of 


treſpaſs of cutting trees 1 May; the defendant juſtified at another day que eſt eadem tranſgreſſio; but 
the Court beld it ill, unleſs t was tranſitory only, but there ſhould be a traverſe abſque hoc that he is 
guilty at the day in the declaration; for the plaintiff cannot reply that he did the treſpaſs as ſuppoſed, 
becaute that would be infinite, and fo ill on a general demurrer. 


7. In treſpaſs for breatins aud entering his houſe on the 10 No- 
vemb., &c. the defendant zu/7ifed his entry 11 Nov. by proceſs out 
of an inferior court, &c. Quæ eſt eadem fractio & intruſio, and 
rraverſed that he was guilty aliter vel alio modo; upon a ſpecial de- 
murrer, it was reſolved inter alia, that if treſpaſs be alleged on [ 553 J 
10 Nov. and the juſtification on 11 Nov. yet if there be an aver- 
ment quæ eſt eadem tranſgreſſio, as here, the plea is good without 
the traverſe; and that though the plea was ſufficient in matter of 
ſubſtance, yet the adding the traverſe (though merely ſurpluſage ) 
being ſpecially ſhewn for cauſe of demurrer has made it ill. 2 Lutw. 
145 2. Hill. 9 W. 3. Hargrave v. Ward. | 


(X. a) Pleadings. Giving a Name ts the Place where $e:(V. a. 
the Treſpaſs was done. In what Caſes, and how. 


1. cTRESPASS in V. of breaking his cle and ſpoiling his graſs ; Treſpaſs in 
the defendant juſtified in T. abſque hoc that be is guilty in 75 3 

W. modo & forma ; the plaintiff ſaid that T. is a hamlet of M. Lad in G. 

And per Newton and Markham, by this replication they are agreed ue bee 


that W. and T. are all one and the ſame vill, and then the juſti- that be is 
guilty in D. 


fication remains not anſwered; Quere if the plaintiff ſhall an- it is good 
{wer to the juſtification in his replication 3 for it was not adjudged, replication 
but iſſue was taken that T. was a known place, priſt, and the others pad D 
e contra; and per Newton and Markham, it is not ſufficient to and to the 
ſay that T. is not a hamlet of W. but /ba// ſay that it is a hamlet of 5 
. . ; . - the man- 
another will, or will by itſelf, or place known, Br. Replication, pl. 4. e, Kb. and 
cites 20 H. 6. 28. | demurred, 
; . Ke. For 
now the plea amounts to a juſtification, and the traverſe amounts to not guilty, which are repugnants 
Br. Replication, pl. 56. (58.) cites 22 E. 4. 50. | 


2. In treſpaſs, the plaintiff, in his count, gave the place a name Br.Treſpaſs, 
certain, viz, Greencliſe, and the defendant anſwered to a houſe only ; pl. 164. cites 
Vol. XX, We and 


15 E. 4. 23, 


1 
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24 S. 0. and per Brian and Littleton, this giving of the place a name . 

ans tay, ſuurplufage, and not traverſable. Br. Nugation, pl. 15. cites 
e 

word green- 15 E. 4 24. 5 | | 

Cole was ſtruck out. Brooke ſays, quod nota, that the name of the place ſhall not compel the de- 

| Teadani to anſwer co it. | 


3. Treſpaſs of breaking his cloſe and ſubverting his ſoil, viz. 2 
acres of land, &c. the defendant ſaid, that the acres are called White 
Acres, and pleaded bar ; and well per Brian and Choke juſtices; 
for the defendant may give name in his bar, though the plaintiff has 
not given name in his count, and if the defendant pleads in bar with- 


out giving name to the place, there the plaintiff in his replication may 


give name to the land where, &c, For otherwiſe, if the plaintiff 
have ſeveral acres in the ſame vill, and the defendant has juſtified 
in ſome, and in ſome not, he {hall loſe his juſtification z and when 
the plaintiff has given name in his replication, he may fay that 
the treſpaſs was done in this land named, &c. But in action upon 
the ſtat. of 5 Rich. 2. he ſhall nat plead fo by a name, for there the 
certainty of acres it compriſed in the writ ; contrary in treſpaſs, quod 
Cateſby conceſſit; but by him, where the plaintiff gives name in his 
count the defendant may vary from it ; and ſo note the diverſity, 
Br. "Treſpaſs, pl. 360. cites 21 E. 4. 80. 

4. Treſpaſs, the writ and the count were quare clauſum fregit, 
viz. one acre of meadow, and half an acre of paſture ; the defendant 
faid that the place is called B. and woas his franktenement, &c, Per 
Fairfax Juſtice, where he gives name in his writ you cannot vary 
from it, but contrary where the writ is clauſum fregit generally, 
without ſhewing name or quantity, there he may vary, though he 

gives name in his count; but not where he gives name in his writ 
[ 554] or in the writ and count: and per Huſſey Ch. J. where the writ 
is quare clauſum fregit containing 20 acres or 10 acres, the defend- 
ant cannot fay that the place, Sc. contains d acres, &c. or more, by 
which he may plead by proteftation that the place is named B. and pro 
® placits that the place is his franktenement ; and therefore he pleaded 
accordingly; quod nota. Br. Treſpaſs, pl. 366. cites 22 E. [4.] 17. 
5. In replevin of taking in D. the defendant juſtified in C. abſque 
bee that he to in D. The plaintiff ſaid that the place is known by 
the one name and the other ; and to the plea pleaded by the manner, 
no law puts him to anſwer, &c. Br. Replication, pl. 56. cites 
1 H. 7. 21. 3 | 
6. Action upon the ſtatute of 8 II. 6. of entry into a houſe, and 
20 acres of land with force, the defendant pleaded in bar and gave 
the acres a name, and was nit ſuffered to give name any more than 
in aſſiſc or præcipe quod reddat, becauſe the plaintiff. has given cer- 
tainty in his declaration; and ſo the defendant ſhall plead to it at 
his peril; as in writ of entry in nature of aſſiſe, he ſhall not give 
a name. Br. Pleadings, pl. 134. cites 5 H. 7. 28. 
7. In treſpaſs, the plaintiff ſuppoſes the treſpaſs to be done in 
the breaking of his houſe and cloſe in ſuch a town : the defendant 
juſtifies in a houſe and cloſe in the ſame town, and ſbeaus which, to put 
the plaintiff to his new allignment; to which the plaintiff ropes 
| that 


Treſpaſs. 
that the houſe and cloſe of which he complains is fuch a houſe, and gives 


it a ſpecial name, upon which the defendant demurs; and adjudged 
that the plaintiff take nothing by his writ ; for albeit a houſe may 
have a curtilage which paſſes by the name of a meſſuage with the 
appurtenances, yet this ſhall not be in this caſe, for by the bar the 
plaintiff is bound to make a ſpecial demonſtration in what meſſuage and 
what cloſe he ſuppoſes the treſpaſs to be done, as to ſay that the houſe 
has a curtilage, the which he broke, and it ſhall not be taken by 
intendment that the meſſuage had ſuch a curtilage to it, if it 
be not ſpecially named. Poph. 109. pl. 4. Mich. 38 & 39 Eliz. 
Anon, 

8. Treſpaſs of breaking his houſe and cloſes ; the defendant pleaded 
that the houſe ts called C. and one of the cloſes is Bl. Acre, and the 
other Wh. Acre, and that they are his freehold, and ſo juſtifies. The 


plaintiff replies that the treſpaſs done awwas in C. and in Bl. Acre, 


which are his freehold, ab/que hoc that they are the frechold of the de- 
fendant ; and that the treſpaſs was done in another place centaining 
20 acres, alias qaam Wh. Acre, &c. Upon demurrer, all the jut- 
tices, præter Walmſley, held that in regard the defendant has hit 
ſome of the places wherein the plaintiff intended the treſpaſs, and 
pleaded thereto ; the plaintiff may well anſwer to that part, and 
the defendant ſhall have no other anſwer; as if the defendant had 
hit one place and had confeſſed the action therein, the plaintiff 
needed not make any anſwer thereto; and the defendant ſball not 
wave his anſwer, and anſwer to all de novo. Wherefore it was ad- 
judged for the plaintiff, Cro. E. 812. pl. 18, Hill. 43 Eliz. C. B. 
Prettyman v. Lawrence. 

9. Treſpaſs, &c. for immoderately beating, wounding, and cha- 
ſing horſes and beaſis at R., &c. The defendant pleaded hat the 
place where, &Cc. was called Speltriggs in R. and is his franktenement, 
and ſo juſtified for damage-feaſant by gently chaſing and firiking them 
with a little ſlick doing no damage quz ſunt eadem, &c. The plain- 
tiff replied, that de injuria ſua propria abſque cauſa the defendant gra- 
viter & immederate percuſſit the horſes, &c. It ſeems that upon 
demurrer, judgment was given for the defendant, becauſe the 
words apud R. prædic“ were omitted in the replication. See 
2 Lutw. 1394. and 1398. Trin. 4 W. & M. Cundal v. Hodgſon. 


(T. a) Pleading Deed of the Anceſtor. 


t. IN treſpaſs, the defendant pleaded ferffiment of the fatber of the 

* Plaintiff with warranty, whoſe heir, &c. made to the defendant 3 
and no plea per Aſhton, Newton, and Porting. by which he 
waived it, and pleaded the ſame plea with colour ; to which no 
more was ſaid. Br. Treſpaſs, pl. 156. cites 22 H. 6. 42. 


2. In treſpaſs, the defendant ſaid that place is 20 acres, and pleaded 
a releaſe 'of all the right with warranty from the anceſtor of the plain- 


tiff, whoſe heir he is, made to F. N. tenant 9 the land whoſe eflate 
he has, and relied upon the warranty. Per Sul 


but if he had given colour it had been a good plea, but ſeveral con- 
| 810 2 


tra, 


iard this is no plea, 
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tra, and that it is no plea, unleſs when the franktenement comes in da- 


bate and by way of conclufren, it is then a good plea, and not as here; 


for the action ſtands indifferent, for it may be brought by tenant 


of fee- ſimple, fee-tail, for term of life or for years; and this is 

a real bar, which is no plea in an action merely perſonal ; for it 
may be that the plaintiff is tenant for years, or by execution by 
elegit, ſtatute merchant, or ſuch like, and therefore no plea. Br. 
Treſpaſs, pl. 361. cites 21 E. 4. 82.—And cites 22 E. 4. 4. by the 
opinion of the whole Court there, except Cateſby, it is no plea; 
quod nota, | : | 


See(Q 2.6). (Z. a) Title. In awhat Caſes a Title mu/t be ſhewn 
in the Count or after Pleadings. 


1. FF A. brings treſpaſs againſt B. of goods carried atuay, and B. 
ſays that the property was in C. who made D, his executor, and 
died, and the ordinary ſequeſtered, and committed 2 adminiſtration to 
A. and A. adminiflered, and after D. proved the will and admini/- 
tered, judgment, &c. this is a good plea without making title to B. 
And the ſame in debt by executor, to ſay that the teſtator died 
outlawed without making title. Br. Treſpaſs, pl. 347. cites 21 
E. 4. 5. per Brian Ch J. ; 
2. Where a man u//ifies in treſpaſs for diſtreſt for rent, which 
Be recovered of a flranger, iſſuing out of the ſame land, it is u good 
Juſtification to plead the recovery only, but ought to ſhew title allo; 
for if he has no title, the ter-tenant who is a ſtranger, is not bound 
by it; per Moyle and Billing. Br. Judgment, pl. 7. cites 35 
6. 10.— But ſee 39 H. 6. thereof; for by them avowry is in 
the poſſeſſion, and ſeiſin ought to be alleged and not the recovery 
®[ 556} only. Ibid. | | | 
Poph. 1,2 3. Treſpaſs. The defendant juſtified that I. was ſeiſed in fee, 
. and leaſed to him for years ; that the plaintiff claiming by colour of a 
gordingly; deed of feoff ment, where nothing paſſed, entered, &c. The plaintiff re- 
yu opham, plies by proteſtation, that W. was not ſeiſed in fee, pro placito, ſay: 
differ from gued non dimifit. And being found for the plaintiff, it was mov- 
Clench and ed that the plaintiff has not made any title to himſelf in his repli- 
apc fd cation. But all the juſtices held it good enough; for in this 
that in tref. action a man need not make any title to himſelf ; but other- 
paſs in ſome wile in an aſſiſe or other real action; alſo by the defendant's plea, 
— 1 that the plaintiff entered by colour of a deed of feeffment, * he admit: 
ne 2 him to be tenant at will, which is not deſtroyed. And it was ad- 
bar, or part judged for the plaintiff. Cro. E. 288. pl. 4. Mich. 34 & 35 Eliz. 
3 in B. R. Juſtice Fenner v. Fiſher. 
any other title than what is acknowledged to the plaintiff by the bar; but this always ought to 
be where a title is acknowledged to the plaintiff by the bar, and by another means deſtroyed by the 
ſame bar; for there it ſuffices the plaintiff to traverſe that part of the bar which g to the deſtruction of 
the title of the plaintiff comprized in the bar, without making any other title; but if he will traverſe any 
other part of the bar, he cannot do it without making an eſpecial title to himſelf in his replication, 
where by the bar the firſt poſſeſſion appears to be in the defendant, becauſe although the traverſe there be 
found for the plaintiff, yet notwithſtanding by the record in ſuch a caſe the firſt poſſeſſions will fill 
appear to be in the defendant, which ſuffices to maintain his regreſs upon the plaintiff; and — 
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the Court has no matter before them in ſuch a caſe to adjudge for the plaintiff," unleſs in caſes where 
the plaintiſt ſhews a ſpecial title under the poſſeſſion of the defendant. 

As for example; in treſpaſs for bieaking of his cloſe, the defendant pl-ads that J. G. was ſeiſed of 
it in his demeſne as of fee, and infeotted J. K. by virtue of which he was ie ſed accordingly, and ſo 
being ſeiſed, infeotted the defendant of it, by which he was ſeiſed, until the plaintiff cia ming by co- 
lour of a deed of feoffment made by the ſaid J. G. long before he inteoffed . K. (where nothing 
pafſed by the ſai feoffmen*) entered, upon whom the defendant did re-enter, here the plaintiff may 
well traverſe the fe-ffment ſuppoſes to be made by the ſaid J. G. to the ſaid J. K. without making 
ticle, becauſe this feoffnent only deſtroys: the eſtate at will made by the ſaid J. G. to the plaintiff, 
which being deftroved, he cannot enter upon the defendaat, albeit the defendant comes to the land 
by diſſeiſin, and not by the ſeoffment of the ſa d J. K. For the firſt. poſſeſſion of the defendant is 2 
god title in treſpaſs againft the plaintiff, if he cannot ſhew or maintain a title paramount. But the 


feoffment of the taid J. G. being traverſed and found for him, he has by the acknowledgment of the 


detendant himſelf, a good title »gainft him, by reaſon of the firſt eſtate at will acknowledged by the 
defendant to be to the plaintiff, and now not defeated ; but in the ſam- caſe he cannot traverſe che 
feoffmen: ſup oed to be made by the ſaid J. K. to the defendant without any ſpecial title made to him- 
ſelf; tor albeit that J. K. did not infeoff the defendant, but that he defendant difltiſed him, or that he 


comes to the land by another means, yet he has a good title againſt the plaintiff by his firſt poſſeſſion» 


not deſtroyed by any title paramount by any matter which appears by the record upon which the Court 
is to judge; and with this accords the opinion of 31 E. 4. 1. | 


4. 'Freſpaſs, &c. guare fenum ſurm cepit. Upon not guilty plead- 
ed, the plaintiff had a verdict ; and it was moved in arreſt of judg- 
ment that the declaration was ill, becauſe he had not purſued his 
title made in the declaration. But Coke Ch. J. ſaid, that quare 
foenum ſuum cepit ig /ffcient. And the Court held clearly the 
declaration good; for it is only matter of ſurplufage for a plain- 
tiff in treſpaſs to make title in his declaration; and if he makes a 
title, and does not purſue it, or if his title be not good, it is not 
material, being only matter of ſurpluſage, and nugatory. And 
by Doderidge J. the plaintiff needs not make any title, in an action 
of treſpaſs, the ſame being a poſſeſſory action; but if he do make 
a title in the way of evidence, he ought then te purſue the ſame, and 
make it good, but he needs not to make any title in his declaration, 
ſaying that this hay was for tithe belonging to his farm, which is 
more than he needed to have done; this is but ſurpluſage. And 
judgment ſor the plaintiff. 2 Bulſt. 288, Mich. 12 Jac, Willa- 
more v. Bamford, | 

5. In treſpaſs ſor ſtriking and ling accipitrem ipfius the plain- 
tif. Aﬀter a verdict for the plaintiff, it was moved in arreſt of 
judgment, that the plaintiff did nt /hew what kind of hawk it was, 
whether a goishawk or lanner, &c. for accipiter is the genus, and 
he ouyht to ſhew the ſpecies thereof; nor does he ſhew that the 
hawk was reclaimed; for being feræ naturæ, no man can have 
property, unleſs reclaimed. But the Court held the declaration 
good enough, being in treſpaſs for ſtriking and killing, &c. which 
he only may have who has the poſſeſhon. Cro. C. 18. pl. 11. 
Mich. 1 Car. C. B. Sir Fra. Vincent v. Leiney. 

6. In an arreſt of judgment in an action of treſpaſs for carrying 
anvay 24 load of timber, the exception was, that the timber is not 
ſaid to be the timber iu, qgrerentis, and fo no cauſe of action. 
Upon this, judgment was arreſted. Styl. 53. Mich. 23 Car. Wood 
v. Salter. 

7. In treſpaſs quare clauſum fregit, and threw down his fences. {| 567 ] 
The defendant pleaded not guilty to all, but the breaking of 
the fences, and for that he ju/ifies ; for that he was pofſeſed of cer- 
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$57 Treſpaſs. 
> tain corn in the place wre, as of his proper gocde, and made a breach 
in the fence, as was neceſſary for the carrying of it away. The 
plaintiff demurs ſpecially, becauſe he did not ſhew by what title he 
was poſſeſſed of the corn. And the Court were of opinion that for 
that cauſe the plea was inſufficient; and Twiſden ſaid, if the ſhe- 
riff upon a fieri facias ſells corn growing, the vendee cannot juſtify 
an entry upon the land to reap it, until ſuch time as the corn 
is ripe. 1 Vent. 221, 222. Trin. 24 Car. 2. in B. R. Perrot v. 
Bridges. 
8. C. cited 8. Treſpaſs quare clauſum fregit, herbas conculcavit, & diverſas 


* = careFatas tritici ibidem aſportavit, After verdict it was moved in 
23 Car. 2. arreſt of judgment, becauſe the plaintiff did nat ſet forth whoſe 
in B. R. in evheat it was; for it was not ſaid ibidem creſcen', but ibidem aſ- 
2 * Adjornatur. Vent. 278. Mich. 27 & 28 Car. 2. B. R. 


olland v. Ellis. 
Wicxx, as 


a caſe of the Michaelmas term before, as in treſpaſs for eating up ſo many load of wheat then and 
there being, with cattle ; and becauſe the plaintifF did not ſay blada ipſius, judgment was ſtayed. 
3 Keb. 524. pl. 6. S. C. but that had it been ibidem creſcent” it wou'd be intended ſua; but here 
being catectat it is {to be intended] ſevered, and may be a ftranger's goods; per Wild J. which the 
others agreed, and judgment ftaid. S. C. cited Arg. Ld. Raym. Rep. 239. in caſe of Fox r- 
LEROY v. AYLMER, and ſays that Hale Ch. J. then ſaid, that if it had been a new point, he would 
not have arreſted judzment for this cauſe; for ſince the plaintiff has ſaid that it was his cloſe, the corn 
there ſhould be intended prima facie his corn; but he ſaid that there were ſo many precedents to the 
contrary, that becauſe he would not over-rule them, he arreſted the judgment for this cauſe, And 
there in the principal caſe of Fontleroy v. Aylmer, the count in treſpaſs was of f/oing in bis ſcvcral 
Boer: & piſces cepit ; and exception being taken for not ſaying (| ues ) and fo had not intitled himſelf to 
action, he not having laid any property of the fith in him, the Court ſeemed to incline ſtrongly 
that this exception was not very conſiderable for the teaſons that Hale Ch. I. gave againſt his own judg- 
meat in that caſe of Holland. | 


9. In treſpaſs of breaking his cloſe, and taking his goods, the de- 
fendant juſtified the taking nomine diſtrictianis, by command of the 
bord of the manor for non-payment of rent. The plaintiff replied that 
the place awhere, &c. is extra, abſque hoc that it is infra frodum. The 
defendant demurred ſpecially, becauſe the plaintiff, pleading hors 
de fon fee, ſhould have taken the tenancy upon him. But the 
Court held that this is to be intended in caſes of aſſiſe, and ſo 
Co. Litt. 1: b. is to be underſtood ; but the principal caſe is an 
action of treſpaſs brought upon the poſſeſſion, and not upon the title: 
ſo that if the plaintiff deſtroys the defendant's juſtification, it is 
well enough. 2 Mod. 103. Trin. 28 Car. 2. C. B. Sherrard v. 
Smith. 

10. Treſpaſs vi & armis for taking the mare ipſiut querentis, nec 
non bona & catalla ſequentia, viz, and ſums them up, but does nt 
fay they were the 2 ipfeus querentis; and thereupon the defend- 
ant demurs; and reſolved the plaintiff may have judgment for the 
mare, and releaſe the action for the reſidue, Raym. 395. Trin. 
32 Car. 2. B. R. Cutforthay v. Taylor. : 

11. In treſpaſs for chaſing of his ſheep, the defendart made conu- 
fance as bailiff to T. for damage feaſantin the acre of ground, of which 

T. was peſſeſed, and there was a demurrer to the plea, becauſe 
he did not ſbeau what title or eflate he had, nar any ſeiſin or freehold ; 
and therefore judgment was given for the plaintiff, Arg. 

4 Mod. 419. Paſch. 7 W. 3. B. R. in caſe of Strode v. Byrt, cites 
it as Trin. 4 Will. & M. m C. B. Godfrey v. Rock, 
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12. Treſpaſs for breaking his cloſe at D. et duos equos apud D. 6 Mod. 14. 
and 20 buſhels of wheat de bonis proprits ipſius, & c. did take, &c. Mich. 2 


Ann. Toss 


the defendant pleaded not guilty as to all but the horſes, and as 10 „. Mil ks, 


them juſtified by diſtreſs for rent. After verdict for the plaintiff, S. C. held 


; . , | according- 
it was moved in arreſt of judgment, that the horſes were not alleged by; ans 


to be the goods of the plaintiff. It was held that the plea did not Curt ſald 
_ confeſs a property; for a * diſtreſs might be of a ſtranger's goods the caſe was | 


no more 


for the rent, and that the copulative ( & did not let it into the ſub- e e 
ſequent part of the other ſentence, ſo as to make the horſes come plaintiff in 
under the words (de bonis propriis). 2 Salk. 640. pl. 9. Trin. 2 — 
. Ciares, that 
2 Ann. B. R. Joce v. Mills. | 3 
ant took away two cows from his land in Dale, and alſo 2 horſes of the goods of the plaintiff from 
the ſaid Dale; ſo that laying a venue for the taking of the 2 cows cloſes up the ſentence, and inter- 
rupts its being coupled with the 2d ſentence, or the matter of deſcription which follows. 
| *[558] 
3 


13. In treſpaſs for taking cows in the plaintiſt's cloſe, defendant 
pleads in bar, that they were damage feaſant in clauſo ſus. Plain- 
tiff demurs, becauſe he ſet forth no title to the cloſe. - Reſolved that 
it was well without it; for a poſſeſſory right is ſufficient to 
maintain an action of treſpaſs. And this difference was taken, 
that where the defendant juſtifies to a place ſpecially laid down in 
the declaration, there a title muſt be ſhewn 3 but where no place 
is ſpecially laid down, as here there is none, there he need not. 


10 Mod. 37. Trin. 10 Ann. B. R. Oſway v. Briſtow. 


(A b) Plea good, without ſhewing Title in himſelf, 
| or Authority from him who has. 


I. TNT againſt 2, the one ſaid that the plaintiff was his Br. Treſpaſs, 


pl. 2 54. cires 


villein, judgment, &c. and the other ſaid that the plaintiff AT» 


would not be juſtified, but efloined himſelf, and the lord took him as his 
villein, and the defendant came in aid of him ; and the other ſaid that 
frank, and of frank ęſtate, and ſo ſee there and in ſeveral other 
books, he who juſtifies by coming in aid, does not ſay that he by com- 
mand, or as ſervant of the other, nor at his requeſt, came in aid, and 
yet well; therefore quære if the law implies requeſt or com- 
mand; for it ſeems that he cannot do it de ſon tort demeſne. 
Br. Treſpaſs, pl. 193. cites 39 E. 3. 16. 

2. In treſpaſs the defendant ſaid that the plaintiff himſelf leaſed But in mort, 
the land to F. N. for 40 years, which term yet continues, judgment, eee 
&c. and no plea by award, without anſwering that he by his com- eee, ws 
mand, or as ſervant to the leſſee, did the treſpaſs for this amounts tenant may 
but to not guilty, and that the termor ſhould have the action, % 40 3 
and not the plaintiff, who is leſſor. Br. Treſpaſs, pl. 57. cites a _— 
47 E. 3. 5. | FM 8 ther alive 


or that he is 


rot next beir, &c. without making title ; for the action affirms him. Contrary againſt a treſpatlor 3 - 
nate the diverſity. Bs. Treſpaſs, pl. 57. cites 47 E. 3. 5+ 
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538  Trefpaſs.” 


(B. b) Plea. Nbat ſetting forth of Title is /afficient, (C 
1. "PP RESPAES of breaking his cloſe, and ſpoiling his graſs ; 
Littleton ſaid the place it a great field inclaſod round, through 
which field is a way common fen horſe and man to paſs, and the plain= 1 
tiff made there a gate over the cvay, and at the time of the treſpaſs 
the defendant opened the gate, and went on by the away, & hoc, &c. 5 
and a good plea, though he did not ſay the ficld is the frank. th 
L559] tenement of the plaintiff; for this ſhall be implied by tlie de- m. 
claration, when it ſays clauſum ſuum fregit, and the defendant 
did not deny this by the plea above, and therefore it ſhall be in- 10 
tended ſo; quod nota. Br. Treſpafs, pl. 298. cites 2 E. 4. 9. * 
2. In treſpaſs, the defendant faid that F. S. was ſgiſed in fee LL 
wwheſe eftate he has, and the plaintiff demurred, and gave colour by J. S. _ 
And by the opinion of the Court in a note, it was a good plea. oh 
Contra by the reporter, And Brooke ſays it ſeems to him that tri 
it is not a good plea; for he does net convey title to the defendant ; fo 
but if he had conveyed title to any whoſe: eſtate the defendant B: 


has, then well, as zo ſay that J. S. was ſeiſed in fee, and died ſeiſed, 
and the land deſcended to M. who entered, & e. whoſe eflate he has, or 


that J. S. was ſeiſed in fre, and inſeofſed N. &c. whoſe gfate he has, 2 
it is good. Br. Bar, pl. 74. cites 9 H. 7. 14. | 4 
28. P. Br. 3. Treſpaſs of a cloſe broken. The defendant ſaid, that the | ye 
„ ee place where, & c. is an acre of land, of which he and M. his feme pl 
289, cites j . . . | 
13H. 7. 14. were ſeiſed in their demeſne as of fee before, and at the time of the fe 
treſpaſs. And the defendant entered, and did the trefpaſs, and ee 
exception was taken, becauſe he did not ſay that they were ſeiſed in jure 16 
uxoris, or jointly, & non allocatur; for per Fineux Ch. J. it of 
is *® {uthcient for the detendant to intitle himſelf to any part of of 
the land in whatſrever manner it be, Br. Pleadings, pl, 84. citcs 1 
12 H. J. a4. | | 
4. In treſpaſs the defendant pleaded, that he leaſed the land to þ! 
the plaintiff for another man's life, and that he, fer whoſe life it aua, - 
vas dead, upon which Fe entered. And it is adjudged, that it /uf- m 
fices for the plaintiff to maintain that ceſtuy que vie was 8 living, 4 
ait haut making any ether title. Poph. 1, 2. pl. 1. Mich. 34 and 'b 
35 Eliz. in B. R. in cafe of Fenner v. Fiſher, Arg. cites 2 E. 4. fol, bi 
5. In treſpaſs for taking his catlle, the defendant pleaded that he ti 
2vas poſſeſſed of a cliſe for a term of years, and the cattle treſpaſſed 4 
therein, & c. Ihe plaintiff demurred, and judgment was given 1 


for the defendant, though he ſhewed no title, but juſtiſicd upon a 
bare poſſeſſion. And this difference was taken by Holt Ch. J. 1 
where the action is tranſitory, as treſpaſs for taking goods, the 7 
laintiff is forecloſed to pretend a right to the place, nor can it 7 
* conteſted upon the evidence who had the right, therefore 1 
poſſeſſion is juſtification enough. But in treſpaſs quare clauſum 7 
Vregit it is otherwiſe, becauſe there the plaintiff claims the cloſe, „ 
and the right nia be contſted. 2 Salk. 643. pl. 16. Paſch, 8 Ann, a 
B. R. Anon. | | 11 : | 2 


Treſpaſs. 


(C. b) Pleadings. His Franktenement. That the 
Place where, &c. is his Franktenement, or the 
Franktenement / bis My/ier. | 


7. 1 of trampling his graſs, the defendant pleaded his 
' franktenement. "The plaintff ſaid, that the defendant took 
his graſs modo & forma, prout, &c. and was not ſuffered to have 
this general averment againſt this ſpecial matter, by which he 
made title to the land. Br. Averment, pl. 7. cites 38 E. 3. 11. 
2. In treſpaſs the deferdant ſaid, that the place was his frank- 
tenement the day of the treſpoſs ſuppoſed, judgment ſi actio. The 
plaintiff ſaid, that the defendant difſeiſed his father, wvho died, and 
the plaintiff entered; judgment, &c. And the defendant durſt 


not demur in his firſt plea; for, by all the juſtices, the diſſeiin 


may well be tried in treſpaſs, &c. And it does not appear if the 
treſpaſs was before the entry or after, but it was tempore ingreſ- 
ſus, &c. as it ſeems by the pleading, and was of graſs ſpoiled, &c. 
Pr. Treſpaſs, pl. 80. cites 7 H. 4. 4. | 
3. Warranty to him, his heirs and aſſigns, it is a good eſtoppel 
againſt the defendant to ſay, that the land where, & c. is his frank- 
tenement, quod nota, (by the aſſignee;) but the other took iſſue 
with him gratis; therefore quære, &. For in treſpaſs the ſame 
year, fo. 35, 36. the defendant pleaded his franktenement ; and the 
plaintiff pleaded a feoffment by deed of J. P. anceſtor of the de- 
fendunt whoſe heir he is, to N. S. whoſe eftate he has ; and demand- 
ed judgment, if he againſt the deed of his anceſtor, whoſe heir he 
is, ſhall be admitted to ſay his franktenement ; but at laſt he was 
compelled to conclude upon the franktenement, becauſe it is 
only an action of treſpaſs; quod nota. Br. Eſtoppel, pl. 68. cites 
14 H. 4. 13. 885 
4. In treſpaſs of ſpoiling his graſs the defendant ſaid that the 
place, at the time of the treſpaſs, vas the franktenement of his maſ= 
ter, by which by bis command he entered and did the treſpaſs, judg- 
ment, &c, The plaintiff ſaid, that de fon tort demeſne, without ſuch 
cauſe; and held a good plea. And yet if the maſter himſelf had 


been party, and had pleaded his franktenement, there this had 


been no plea ; but the plaintiff had been compelled to have made 
title, or to have anſwered to the franktenement; but now the 
authority of the defendant is in iſſue, and not the franktenement. 
Br. De ſon tort, &c. pl. 13. cites 8 H. 6. 34. | 

5. In treſpaſs the defendant juftified, that it was the franktene- 
ment of his maſter E. by which he, by his command, entered and did 
the treſpaſs. The plaintiſf ſaid, that before that E. any thing had, 
. was ſeiſed, and infeeffed the plaintiff, who wwas ſciſed till by T. 
diſſeiſed, who infeoffed the ſame H. and the plaintiff re-entered, and 
the treſpaſs meſne between the diſſeiſiu and the re-entry. "The de- 


Jendant ſaid, that N. was ſeiſed, and infeoffed E. judgment & non 


allocatur; by which he ſaid as above, and traverſed the diſſeiſin, 


6. In 


aud ſo jo iſſue, Br, Treſpaſs, pl. 138. cites 21 H. 6. 5, 6. * 


[ 560] 


Br. Treſpaſs, 
pl. 102. cites 
S. C. 


Br. Tra. 
verſe per, 
&c. pl. 84. 
cites S8. C, 


560 Treſpaſs. 
Fer in the 6. In treſpaſs of entering into his cloſe, if the defendant ſays, 
ee * that J. S. wat ſeiſed, and infesffed him, and gives colour, the plain- 
ebſque bee tiff may ſay that R. wwas feiſed, and leaſed to J. S. at will, who gave 
teat F. Ar * to the defendant, and R. re-entered, and infeoffed the plaintiff, abſque 
. f,, bee that J. S. any thing had, unleſs at will; and admitted for a 
Se. Ibis, good plea. Br. Treſpaſs, pl. 308. cites 5 E. 4. 1. 

7. If a man yuftifies in treſpaſs as his franktenement, it is no plea 
that it was the franktenement of the defendant, abſque hoc that 

the other leaſed. Br. Counterplea de Aid, pl. 21. cites 5 E. 4. 2. 
8. In treſpaſs the defendant ſaid, that the place is 20 acres, which 
was the franktenement of S. and he, as his ſervant, and by his com- 


mand, entered, and S. took the beaſts damage feaſant, and delivered 


them to the defendant, to put them in pound, &Cc. which he did, &c. 
and it was held a good plea for by ſuch taking, the property is not 
cut of the plaintiff ; for if it was, then the plaintiff cannot have 
treſpaſs againſt the ſecond treſpaſſor; and the plaintiff traver/ed 
the franlienement, and would have pleaded another plea for the 
beaſts, and was not ſuffered, for the firſt goes to all; for if it be 
not the franktenement of the defendant, he cannot diſtrain da- 
mage feaſant. Br. 'Treſpaſs, pl. 329. cites 12 E. 4. 10. 

9. Treſpaſs of beats taken in A. in B. the defendant ſaid, that he 
himſelf was ſeiſed of 4 acres called C. in B. aforeſaid, and the ſame 
day found the beaſts damage feaſant in C. and toab them and chaſed 
them towards the pound, and they eſcaped into A. and the defendant 

 freſbly retock them, which is the ſame taking, &c. Pigot ſaid, of 

| your own tort without ſuch cauſe. And, per Brian and Chock J. 
{ 561 J this is no plea; for where the defendant intitles himſelf to the foil by 
the plaintiff, or his anceflors, or as his franktenement, this ought to 


be anſwered ſpecially, and ſhall not ſay generally, that de ſon 


tort demeſne; quod nota. And after, per Brian, the plea 1s 
good enough; for, by the plea, it is proved that he took them 
before. Br. De ſon tort, &c. pl. 22. cites 21 E. 4. 64. 
Pr. Plead- 10. In treſpaſs of goods carried away, the defendant ſaid, that the 
x ot 3 25 place is his franktenement, and he found the goods damage feaſant. 
And per Cur. it is no plea without fhewwing the certainty of the land, 
becauſe he has made to himſelf title to the goods, and therefore 
he ſhall ſhew the certainty as well as if he had made title to the 
franktenement in treſpaſs de clauſo fracto. Br, Pleadings, pl. 77. 
cites 5 H. 7. 28. | | | 
5. P. Pr. 11. But in treſpaſs de clauſs fracto the defendant may ſay, that 
. the place where, &c. is his franktenement, without ſhewing the 
8. 1 certainty of the land; becauſe the writ and the plea are general, and 
contra where he does not make title to the land; quod nota, per tot. Cur, Br. 
he makes  Pleadings, pl. 77. cites 5 H. 7. 28. | 
land ; for his franktenement is ho title, becauſe it may be by diſſeiſin; quod nota, per tot, Cur. 
12. Treſpaſs quare in ſeperali piſcaria ſua piſcatus fuit. The 
endant pleaded franktenement ; and a good plea, per Brian and 


eble. But Wood contra. Quzre if it had been in /ibera piſ- | 


caria ſua; for it ſeems that a man may have liberam piſcariam in 
another's ſoil; but ſeveral piſcary ſhall be intended in his proper 
foil. Br. Treſpaſs, pl. 426. cites 10 H. 7. 24 PART” 
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13. Treſpaſs for taking and carrying away his trees. The defends 
ant pleaded the common bar, viz. that the place where the treſpaſs 
was ſuppoſed to be, is his (the defendant's) freehold, and ſo juſ- 
tifies as in his freehold, &c. But adjudged ill; for this is no plea 
in treſpaſs de bonis aſportatis, but peculiar only to a treſpaſs guar? 
clauſum fregit. Quod nota. Carth. 176. Hill. 2 & 3 W. & M. 
B. R. Alſtone v. Hutchinſon. | 

14. In treſpaſs for breaking his cleſe, and carrying away his wood 
and ſtones, & c. the defendant juſtified, &c. that the place where, 
&c. is called R. cloſe, and ts his freehold. The plaintiff replied, that 
it was his freehold, and that the defendant, de injuria ſua propria, did 


traverſed that it was the freehold of the defendant. And upon 


demurrer the defendant had judgment, becauſe the plaintiff ought 


to have concluded his replication to the country, for there was no 
new aſſignment; for this always alleges, that the place mentioned 
therein 1s alias quam in Barra, ſo that the place being agreed on 
both ſides to be the ſame, the traverſe of the freehold muſt be ill. 
Therefore the plaintiff ought to have concluded his replication thus, 
Viz. that it was his freehold, and not the freehold of the defendant, & 
hoc petit quod inquiratur per patriam. 2 Lutw. 1399. Trin. 
5 W. & M. Huſtler v. Raines. | | 

15. There are 2 ways of pleading liberum tenementum the one 


_ evithoul any manner of certainty, the other with a certainty. 1ſt, 1f 


there be any certainty, as that the place is Black-Acre, liberum tene- 
mentum of him, then Zhe way lo reply is to make a new aſſignment. 
2. 1f there be no certainty, the way 1s to aſcertain the plate, and ts 
make himſelf a title to it in the replication. Arg. and per Cur. if a 
man declares quare clauſum general.y in ſuch a vill, the defendant may 
plead liberum tenementum ; and if the plaintiff traverſe it, it is at 
his peril; for the defendant, if he has any part of his land in 
the whole town, ſhall juſtify it there; and therefore, in that caſe 
the better way is to make a new aſſignment, 6 Mod. 119. Hill, 
2 Ann. B. R. in caſe of Elwis v. Lombe, 


(D. b) Pleadings ill. Want of Certainty. 


I. "PRESEASS of graſs cut. Per Newton Ch. J. if the defend- 
ant juſtifies, and intitles himſelf ſpecially, as by deſcent, feoff= 
ment, &c. he ought to ſheww the quantity of the land, as to ſay that 
the place contains 20 acres of land, &c. But contra where he ſays, 
that the place where, fc. is his franktenement. Note the diverſity. 
Br. Treſpaſs, pl. 153. cites 22 H. 6. 24. | 
2. In treſpaſs of an affault and battery, the plaintiff declares, 
quod cum the defendant die & anno, &c. the aforeſaid plaintiff ver- 


| beravit & vulneravit, &c. and upon that the plaintiff recovered. 


And now error is brought, and aſſigned in the declaration; be- 
cauſe there is not any direct affirmation, -that the defendant ver- 


beravit, &c. but it is quod cum verberavit, The prothonotaries 


being 
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break and enter, &c. and carried away the wood and ſtones, &c. and 
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but no rule being aſked by the Court what the courſe was, ſaid, that in C. B. 
ee it was in debt with a quod cum, &c. The Court liked the differ- 
being of ence well; and ſaid certainly, that ſuch a declaration in treſpaſr 
opinion, Cannot be good, fo the judgment was reverſed. Noy, 58. Sheriff 
— Diggs. | 


the cam in 
the count, if it flo:d alone, might be bad, yet the recital of the original, which goes before, belps ite 


Barnes s Notes in C. B. 174,175. Eaſt. 8 G. 2. Warkgx v. Laypox, And cites CLARKE v. Lu. - 


cas, Mich. 2 Geo. 2. which was removed into B. R. by wric of error, and remains there undeter- 
3. Treſpaſs quare clauſum fregit, & /pines ſuat ad valentiam ſuc- 
cidit. After verdict, upon not guilty, and found for the plaintiff, 
it was moved in arreſt of judgment, that the declaration was not 
good, becauſe he does not ſheau the quantity of the louie, or load, 
and fo it is uncertain; as in the caſe, Cok. 5. fol. 34. PLAVTER's 
CASE, treſpaſs quare piſces ſuos cepit; and of that opinion was 
the Court, but they would adviſe. Afterwards being moved 
again, in the end of the term, many precedents were ſhewn for 
the maintenance thereof, wherefore it was adjudged for the plain- 
tiff. Cro. J. 435. pl. 3. Mich. 15 Jac. in B. R. Johns v. Wilſon. 
The reporter 4. In treſpaſs inter alia, for taking and carrying away 40 hads 
Gays, queere, of corn in the raw. After verdict for the plaintiff it was moved, 
of» nary that the declaration was uncertain ; for the plaintiff had declared 
in the coun- for 40 loads of corn in the ſtraw, and it does not appear wwhether 
ty of Corn- they be hor/e-loads, or cart-leade, or what other loads of corn they 
> 4 are. But Glyn Ch. J. anſwered, that it is well enough expreſſed; 
carry corn in for it being of corn in the ſtraw, it ſhall be intended cart-loads, 
the firaw and therefore let the plaintiff have his judgment. Styl. 466. 
— Mich. 165 5. London v. Wilcocks. | ET, Rs 


declaration would have been good. Ibid. 


5. Treſpaſs quare clauſum fregit, & arberes ſuccidit ad valentiam 
decem librarum. To which the detendant demurred generally, 
The plaintiff prayed judgment for breaking of his cloſe ; but as 
to the other, the declaration was inſufficient, becauſe nat expreſſed 
what k:nd of trees. 1 Vent. 53. Hill. 21 & 22 Car. 2. B. R. Tom- 
linſon v. Hunter. | | 
6. Treſpaſs, &c. againſt P. and T. of breaking his cloſe, chaſing 
and taking his beaſts. P. pleaded not guilty. T. juſtified by a war- 
rant in replevin, ſetting forth, that P. wwas poſſeſſed of the cattle, and 
that the plaintiff took them unjuſtly, whereupon P. complained to the 
eriff, who made a warrant to the defendant to replevy the . cattle, 
L563] Upon demurrer it was objected, that it was not ſaid that P. was 
poſſeſſed of the cattle ut de bmnis propriis. 2dly, That no place awas 
expreſſed where the complaint to the ſheriff, nor where the warrant by 
him, vas made, 3dly, That he ought to have pleaded, that the 
warrant was in writing, But none of theſe exceptions were re- 
ſolved, becauſe the Court agreed that the declaration was ill, as 


to the chaſing of the beaſts, becauſe it did nat fbew what fort of 


beafts they wwere ; and ſo the parties agreed to amend on both ſides, 

2 Lutw. Rep. 1372. Hill. 3 & 4 Jac. 2. Dale v. Philipfon & al. 
7 Treſpaſs for /aking 200 buſhels of ſalt. The defendant 7 
tified under the flatute 10 W. 3. for laying a duty on falt, and that it 
| | ; was 
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vas ſhipped to be exported, and not weighed ; and that he was an officer, 
&c. and ſeiſed it. The plaintilf replied, de injuria ſua propria abſque 
tali cauſa, Upon demurrer, Holt Ch. J. ſaid, that where a defend- 
ant juitifies by authority at common law, as a conſtable by arreſt 
for a breach of .the peace, under proceſs of the admiralty, &c. 
there de injuria ſua propria, & c. is a good replication ; and fo it 
is where the defendant juſtiſies by authority of an act of parlia- 
ment, becauſe that being a general law can be no part of the 
iſſue. And the Court held the plea ill, becauſe the defendant did 
not ſhea what ſort of ſalt this was, whether bay-ſalt, pit-ſalt, aubite- 
ſalt, &c. for the ſtatute does not extend to all, 2 Salk. 628. 
pl. 3. Mich. 13 W. 3. Chance v. Weedon. 

8. Treſpaſs, & c. for entering his houſe, and taking ſeveral keys for 
opening the doors of the ſaid houſe. Upon not guilty pleaded, the 
plaintiff had a verdict. It was objected, that the taking of each 
key was a diſtinct treſpaſs, and might require ſeveral anſwers, and 
that the kind and number ought to be aſcertained. - But it was re- 
ſolved, this was ſufficiently. a/certained by reference to the houſe. 
2 Salk. 643. pl. 15. Paſch. 8 Ann. B. R. Layton v. Grindall. 


(E. b) Traverſe neceſſary in what Caſes. 


1. PF treſpaſs of graſs carried away, the defendant pleaded his 

franktenement, and fo juſtified. The plaintilf replied, that 
long before the defendant any thing had in the franktenement, one A. B. 
was ſeiſed in fee, aud leaſed to the plaintiff for years yet continuing, by 
which he entered, and was paſfeſſed till the defendant did the treſpaſs : 
and held good, without ſaying any thing more. D. 171. b. pl. g. 
cites Fitzh. tit. Replication and Rejoinder, Trin. 41 E. 3. 
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S. P. And 
the defend - 
ant demur- 
red becauſe 
the plaintiff 
neither con- 
feſieg or 
avoided the 
franktene- 
ment in the 


defendant, And adjudged the rep/icati:n gocd in treſpaſs upon franktenement pleaded ; but if a feaffment 
had been pleaded in bar, it had been otherwiſe. Jo. 352. pl. 4. Mich. 10 Car. B. Re Key v. 
Coo | 


4 


2. In treſpaſs of graſs cut, which is local, a man cannot uftify 
in another county, and traverſe the county in the writ, but ſhall plead 
not guilty ; for if the jury finds him guilty generally, and expreſsly 
in another county, the verdict is void; and if he ſays guilty gene- 
rally, modo & forma, where it was in a foreign county, attaint lies, 
Br. Traverſe per, &c. pl. 14. cites 9 H. 6. 62. 


But in treſ- 
paſs tranſito- 
ry or move- 
able, as of 
goods car- 
ricd away, 
or of battery, 
which may 


Commence in 


one vill, and continue in another, the defendant may juſtify in another vill in the ſame county, without 


traverſing the vill in the writ. Br. Ibid. . 


But if it be of treſpaſs local in D. as of trees or graſs cut, and he juſtifies in another will, there be 
ought to traverſe the vill in the writ. Note the diverſ:y, Br. Traverſe per, &c. pl. 14. cites 


9 H. 6. 62. 


And in replevin in D. he may ſay, that he took them in C. in another county, and traverſe that he 
did not take in D. and make avowry to have return, &c. and this ſhall make iflue ; per Martin quod 


non negatur + Br. Ibid . 


3- In treſpaſs the defendant ſaid, that the plaintiff bailed the bowl 
to A. in pledge for debt, wwho bailed it to the defendant, who re-bailed 
ir to the plaintiff, which is the ſame taking. The plaintiff ſaid, that 


R. gave 
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fo A. and a good plea, without traverſing the bailment to the de- 
fendant; for he has traverſed the bailment in pledge, which an- 
fwers to all; quod nota, per Cur. Br. Treſpaſs, pl. 412. cites 
10 H. 6. 25. | | 
4. Treſpaſs in D. of trees cut. It is no plea, that there are 2 D., 
and nome without addition ; for if he be guilty in any of the 2, the 
plaintiff ſhall recover; and if he has blatt in any of the 2, 
he may plead it, ab/gue hoc that he is guilty in the other. So in 
athfe or account; contra in all other actions. Br. Brief, pl. 341. 
cites 3 E. 4. 26——And fee 2 E. 4. 10. not adjudged But 
9 H. 6. 5. it is no plea. Ibid. 
ae F. In treſpaſs, if the defendant ſays that S. was ſeifed, and inſegſted 
2 him, and gives colour to the plaintiff, and the plaintiff ſays that he 
. himſelf was ſeiſed until diſſciſed by the ſaid S. who inferffed the defend- 


Fi and ant, and he re-entered, and the treſpaſs meſne, &c. And the defend- 


mfeoffed me, an fays that a long time before the plaintiff any thing had, the father of 


x ud. - of S. was ſeiſed, and had iſſue S. and died, and the plaintiff entered, upon 


Plaintiff, evhem the ſaid S. entered and infeoffed the defeudant ; this is no plea, 
ee evitheut traverſing that 8. did nat diſſeiſe the plaintiff, becauſe the 


TAE. be. diſſeiſin is alleged by matter in fact; but otherwiſe it is where the 
cauſe the diſſeiſin is alleged by * /upps/al, Br. Traverſe per, &c. pl. 109. 
rg moe cites 15 E. 4. 22. per Cateſby. . 
Br. "Traverſe per, &c. pl. 109. cites 15 E. 4. 22. 


rd NT 6. In treſpaſs, the defendant juſtified, and gave the place a name: 
— - the plainriff ſaid that his plaint is of a treſpaſs done in another place, 
— and ſhewed where, &c. and th & d becauſe he did not 
quare clan- ere, &c. and the name, &c. and becau 

Jam ſuun in anſwer to it, demanded judgment, Kc. and well without traverſe, 
fregit, æc. that he has commenced his action of any treſpaſs done in the 
— if the place I the defendant has juſtified. Br. Treſpaſs, pl. 369. 
A CES 22 E. 4. 50. 


Fes in 
2 place, he ought to traverſe the treſpaſs in the place in the declaration; per Sterkey. And 


fo ſee a diverſity vl ere name is groves in the declaration, and where net. Br. Treſpaſs, pl. 369. cites 
22 E. 4. 50. | 


8. C. cited 7. Treſpaſs of chaſing his cattle, ſo that they died of the chaſing. 
in the caſeof The defendant pleads, that the place where, &c. is holden of him by 


Lrecn v. 


Mivettr, ſuch ſervices, and he diſtrained thoſe beaſts, and impounded them in a 
Lev. 233. poaumd overt ; and that they died there of hunger in default of the plain- 


1 * tiff, the which is the fame treſpaſs. And it was thereupon de- 


B.R. which murred, and without argument adjudged for the plaintiff; for 
was treſpaſs when the plaintiff alleged that they died of the chaſing, and he 
e pleads that they died of hunger, that is not any plea without a 


— E 


ira qued they traverſe that they did not die of the chafing. Cro. Eliz. 384. 
ba camnt- pl. 5. Paſch. 37 Eliz. Hill v. Prideaux. 
n ou — . * 5 
of them died; the defendant juft;ficd damage feaſant in bis frarktenrmert ; the plaintiff replied, a 
claimed commen in the place where, &c- the deſendant : joint and juſt fd by enclaſure, laving ſufficient 
common, &c. And upon demurrer it was inſiſted, that the plea wot anjauering. to the dying e one of the 
„ was ill; for he ought to have traverſes the chafing upon which he died. ot it was 
anſwered, this coming only under the ita quod, is only to aggravate the damages, and he needs not 20 
traverſe it. Keeipg Ch. J. held the bar gocd for tnis reaſon, and the other 3 heid that it is ured 
at lead by th; replication over; and judgraeat was given for the defendant, Lev. 283. * 


- 


R. gave it to him, and the defendant took it, alſque Bec that he bailed 


' #1 & 22 Car. 2. B. R. Leech v. Midgley. 
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Raym. 18 5. Anon. S. C. adjudged. 


adjudged. 


8. In treſpaſs of a battery in London, the defendant pleaded that 
the plaintiff aſſaulted him at D. in the county of S. and if he had any 
harm, it was de ſon afſault demeſne, and in his own defence, ab/que 
hoc that he was guilty in London. Upon demurrer it was adjudged 
no plea, that both the juſtification and traverſe were not good 
for a battery in his own defence is not local ; and therefore he may 
juſtify in any place, and therefore he cannot plead it in another place, 
and traverſed the place alleged. Cro. E. 842. pl. 21. Trin. 43 Eliz. 
C. B. Purſett v. Hutchins. | 

9. Treſpaſs of battery in ſuch a pariſh and ward in London. The 
defendant juſtifies in the county of Cambridge, and arreſling him thert 
by warrant from the /leriff there, aud traverſes the battery in the pariſh 
and ward in the county mentioned ; and for this cauſe it was demur- 
red, and adjudged for the plaintiff that the traverſe was ill to 
traverſe the place, but he ought to have traverſed the county. Cro. 
Eliz. 860. pl. 31. Mich. 43 Eliz. in C. B. Johnſon v. Burton & 


Shut. 


10. In treſpaſs guare oves, ©. generally, the deſendant preſeribes 
for ewes, and ſays they were oves matrices, The plaintiff replies that 
they were oves verveces; this is not good without a traverſe, 
abſque hoc that they were oves matrices; per Richardſon and 
Crook. Het. 29. Trin. 3 Car. C. B. in caſe of Johnſon v. 
Morris. | | = 

11. In treſpaſs vi & armis of breating his cloſe, and taking his 
cattle, the defendant as to the force and arms pleads non. culp. and 
as to the reſt 7u/tifies that rhe cattle went in for default of the plaintiff's 
fence. The plaintiff replies that they came into through another's fence. 


The defendant demurs, becauſe the plaintiff does not afſegn where 


the place of the other cloſe lies, through which the cattle came. Plain- 
tiff ſaid it is not neceſſary to ſhew where it lies; for they went 
not in where the defendant has alleged, and fo the traverſe is well 


taken. Defendant anſwered that here is a new aſſignment, which 
anſwers not the treſpaſs for which the action is brought; and be- 


cauſe it is a new aſſignment, a new anſwer muſt be given, and 
therefore plaintiff muſt ſhew the place where the new aſſignment 
lies. Roll Ch. J. ſaid he pleads no more but that the cattle came 
in at another place than is pleaded, and he needs not ſhew the 


place. Judgment for the plaintiff niſi. Sty. 357. Mich. 165 2. Ba- 


ker v. Andrews. | 
12. In treſpaſs for entry, and pulling down of poſts of a fiſhery, 
the defendant pleads he was lord of a manor, wherein was a-river of 


Avon in which he had a fiſhery ; and becauſe the plaintiff ſet up paſts there 


De pulled them down; for which cauſe the plaintiff demurred, as 


amounting only to the general iſſue, and ſo ill, unleſs there had been a 


traverſe, abſque hoc that he pulled down the poſts in the plaintiffs fiſh- 


ing, to which the Court inclined, judgment pro plaintiff niſi. 


2 Keb. 57. pl. 23. Trin. 18 Car. 2. B. R. Hely v. Raymond. 
13. When the plaintiff in his declaration has aſſigned a. day of 
the treſpaſs done, and the defendant ju/tifies the treſpaſs upon the 
an 
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fame day, there the defendant needs not traverſe the day, becauſe 
the day 1s agreed on both fides. 2 Saund. 295. Hill. 22 & 23 
Car. 2. per Cur. in the caſe of White v. Stubbs. 
2 Keb. 878. 14. In treſpaſs of breaking his cloſe and carrying azoay his goods, 
-— "x the defendant pleads not guilty to the breaking of the cloſe, and 
Juſtifies the taking of the goods at a time varying from that alleged in 
the declaration, and concludes quz eſt cadem tranſgreſſio, upon 
which it was demurred, becauſe he did not traverſe the time before 
and after it; and it was adjudged for the plaintiff, 1 Vent. 184. 
Hill 23 & 24 Car. 2. in B. R. Smith v. Butterfield. | 
15. In treſpaſs gf tating his goods, the defendant juſtified by reco- 
wery in an inferior court, and execution thereupon by a fieri facias gue 
£ft eadem captio. And upon demurrer it was objected that the at- 
ang was alleged on one day, and the defendant in his juſtification vary- 
ing from that day, ought to have traverſed any other taking becauſe 
the ſame goods may be taken at feveral times, and that the quz 
eſt eadem is not ſufficient. But it was ſaid per curiam, he hay- 
ing averred that it was eadem captio, the averment was ſufficient ; 
and the parties by conſent afterwards pleaded to iſſue. 2 Jo. 146. 
Paſch. 33 Car. 2. B. R. Allen v. Chumming. 


C5661 (F. b) Traverſe. Good. In reſpect of the Thing. 


1. THE uſe and preſcription of common appurtenant was put in 

iſſue in treſpaſs, and yet this ig in the right, and the action 

it in the poſſeſſion. Br. Preſcription, pl. 89. cites 22 Aſſ. 63. and 

30 Aff. 42. and 40 E. 3. 31. and 22 U. 6. 51. and 7 E. 4. 26. ac- 
c—_—_ and yet 40 E. 3. 10. he was put out of this plea. 

Br. De fon - 2. In falſe impriſonment, the defendant juſtified to ſeiſe the 
2 _— plaintiff by command of his maſter, as ward of the lord of D. his maſter, 
2.8 Cenos of <vhom the father held in chivalry, and the plaintiff was within age, 
44 * — 18. and — — 6 months, and then came one F. next 2 ow 2 
| much 33 raviſbed into land in the life of his father, by which the defendant 
«oy waived him judgment {i T 2 inch Gaia the father — his 
tide to the land of J. 8, and not of the matter of the defendant. And fo de 
Gard. ſon tort demeſne without ſuch cauſe, and was not ſuffered to tra- 


verſe the tenure, by which he ſaid that de ſon tort demeſne, &c. 


Br. Faux Impriſonment, pl. 13. cites 22 Aſſ. 85. | 
Sein treſpaſs 2, Treſpaſs in aue acre of land in D. The defendant juſtified by 
1 leaſe of the plaintiff of the ſame acre, where in truth the leſſer had t 
may ſoy thot acres in the ſame vill, And the opinion was, that it was dangerous 
—_—_— for the plaintiff to ſay that he did not leaſe this acre, though the 
, by treſpaſs was done in the other acre; but the beſt opinion was, 
which be that he ſhall be aided in this form, viz. 0 ſay that he was ſeiſed of 
2 i and 2 acres, and leaſed the one, and the defendant entered into it, and alſo 
| — 4 into the other, and did the treſpaſs, abſque hoc that he leafed the acre in 
227 poſe 3 the treſpaſs is ſuppoſed. Br. Treſpaſs, pl. 38 1. cites 9 H. 
of 2 | | 
ſes, and PP” : s 7 


gave the ene, and the defendant tel it, and ole tool the other, ab gut bog that be gave tbe boſe of 
| | wh 


* 


Hwy 2 A 


37 H. 6, 7. 13 H. 7. 13. 
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eotich the actien is brought ; per Babb. and Paſton & non negafur, and it ſeems to be good; for _ 


where a mah has 2 acres or horſes, and leaſes or gives the one which is unceriainz there the leſſee or do- 
nee dy his entry or taking makes it certain, and then if he medales wii the other he is a treſpailor ; but 
it was not adjudged. Br. Treſpaſs, pl; 381. citts 9 H. 6. 64. 


4. Treſpaſs againft the lord upon tenure, The plaintiff may tra- 
verſe the tenure, but in avotury the ſciſin. Br. Treſpaſs, pl. 411. 
cites 10 H. 6. 3. | | 

In treſpaſs the defendant pleaded his franktenement ; the plain- 

tiff ſaid that he was ſeiſed till by the defendant diſſeiſed, by which he en- 
tered, and the treſpaſs which, &c. the defendant ſaid by protęſtation, 
not confeſſing the diſſeiſin, for plea ſaid, that the plaintiff did not 
re- enter; and the opinion was, that it was a good plea, and that 
the regreſs is traverſable. Br. Treſpaſs, pl. 367. cites 22 E. 4. 21. 

6. In treſpaſs, if the defendant pleads ſatiſfaction, this is only tra- But if be 
verſable ; per Brian. Br. Traverſe per, &c. pl. 179. cites P nr 


cordyorp 


4 H. 7. 9. ſubmiſſion, 


| | arbitrement, 
and ſati faction, the party may traverſe the accord, ſubmiſſion, arbitrement, or the ſatisfaction. For 
when the party will allege the circamftances, and need not, there this is traverſable; quod notes 
Br. Traverſe per, &c. pl. 179. cites 4 H. 7. 9. 


7. In treſpaſs, the defendant ju/tified under a cuſtom of a manoy ; Brownl:293: 
the plaintiff replied de injuria ſua propria abſque tali cauſa. The Bange ve 


BAREKER, 


plaintiff hui not have traverſed the cauſe generally, but the cuſtom ; Hill. 14 Jace 


but being only matter of form, it is helped by the ſtatute of jeo- S- C. but 


fails, for abſque tali caufa contains the cuſtom and more. Hob. 76. pets 


pl. 97. Banks v. Parker. be ſpoken to 
7 by theCourt, 
(G. b) Traverſe of the Command. Good or neceſſary. L 567 ] 


In what Caſes. 


1. IN treſpaſs, if the defendant juftifies by command of the owner, But if the | 


the command is traverſable. Br. Traverſe per, &c. pl. 325. 2 


cites 14 H. 4. 32. 9 H. 6. 21 H. 6. 46. 22 H. 6. 34. 33 H. 6. 41, 42. the place 
| where, &c. 

: Iz the frank» 
tenement of A. and he by his commandment, &c. The cemmand ment is not travetſable, if the plaintiff 
claims by @ flrarger ; becauſe the frankten.ment being in a ſtranger cught to be anſwered Arg. 
6 Rep. 24. 4. in Read's caſe, and ſeems admitted, cites Doctrina Placitandi, 352. t 


2. In treſpaſs if the defendant /ays that the anceſtor of the plainti 
held of J. V. by ſervice of chivalry, ati he by command of F. took the 


infant plaintiff as ward ; the plaintiff ſhall not ſay that de fon tort 


demeſne without ſuch cauſe, but de ſon tort demeſne, abſque hoc 
that J. N. commanded ; by which the plaintiff ſaid accordingly, 
and ſo to iſſue, Br. De ſon tort, &c. pl. 42. cites 14 H. 4. 32 & 
33 H. 6. 41. accordingly. | 

3. In treſpaſs of barley, and u horſe talen: the defendant alleged 


property in a ſtranger, and that the plaintiff took them, and the defeng= 


ant by the command of the ftranger re-tcck, & c. and the other ſaid, 

that de ſog tort demeſne without ſuch cauſe, &c, Br. De ſon tort, 

&c. pl 15. cites 19 H. 6. 65. | 
Vor. NX. | T t 4. In 


=_ Treſpaſs. 


Br. De on 4. In treſpaſs, the defendant juſtified by command of J. N. The 
tort, Kb. Pl. plaintiff /aid that de ſon tort demeſhe, abſque hoc that F. N. commanded 


13. cites : 
8 H. 6. 34. Vim modo & forma, and the others e contra. Br. de ſon tort, &c. 


pl. 2. cites 33 H. 6. 41. | 
Heath's F. In treſpaſs the defendan! ſaid that the franktenement is J. N. i, 
— hypeaM and he, by his command, entered; the plaintiff made title by leaſe of a 
S. C. Aranger, by which he was poſſeſſed till the treſpaſs, abſque hoc that the 
-Gefendant entered by command of J. N. Anda good traverſe per Cur. 
Br. Traverſe per, &c. pl. 137. cites 37 H. 6: 7. 
As in treſ- 6. In treſpaſs, when the command is the ect of the bar, it is tra- 
8 e verſable, and otherwiſe not. Br. Traverſe per, &c. pl. 222. cites 
d ſaid 7 E. 4. 2. per Markham Ch. J. 


that the | 
Flaintiff befere the treſpaſs leaſed to R. at will, and be by command of R. entered and did the treſpaſs; 


and per Markham Ch. J. it is no plea <virbowt privity, by which he Vid, that be by comimand, &c. entered 
ard did the treſpaſs; and no danger of the traverſe of the command, for the leaſe is the effect and 


not the command. Br. "Traverſe per, &c. pl. 222. cites 7 E. 4. 2. 


*Heath's 7. In treſpaſs for grafs cut, the defendant juſtified as ſervant of J. 
* de S. and by his command for uſing the common of the ſaid J. S. and the 
1 H. 7. 9. plaintiff ſaid that the defendant put in his proper beaſts, whereof he 
* brought his action; and a good plea without traverſe ; for it may be 
that he put in the beaſts of J. S. and alſo his own beaſts, but the 
defendant may ſay that he put in the beaſts of J. S. abſque hoc that be 
pu in his proper beaſts ; per tot, Cur. Br. Traverſe per, &c. pl. 385. 

cites 11H. 7. 9. 

8. If treſpaſs be brought for cattle taken, &c. and the defendant 
juſtifies as bailiff to 15 S. and by his command that he diſtrained them 
damage-feaſant, if the owner did not command him, he ſhall be a 
treſpaſſor. The ſame lat for a diftre/s for rent arrear, for the com- 
mand is traverſable ; per Holt Ch. J. in delivering the opinion of 

the Court. Ld. Raym. Rep. 309, 310. Hill. 9 Will. 3. in caſe of 
Britton v. Cole. | 


£35] (H. b) Traverſe of the Day or Time. Good or ne- 
"os. ky | ceſſary. In what Caſes. | 
3 1 falſe impriſonment ſuch a day the defendant ju/tified anther 
3 day by commiſſion to hear and determine treſpaſſis, &c. abſque 
hoc that he took at another day, and the other e contra. Br. Tra- 
verſe per, &c. pl. 115. cites 24 E. 3. 3. 

2. Treſpaſs of beats FA the plowo taken the firfl day of May ; the di- 
Fendant juſtified at another day fer ſervices due, and that there were no 
other beaſts there, and traverſed the day ; and ill, for he ought to 
* traverſe the time of the taking only, and not the day. Br. Traverſe 

per, &c. pl. 312. cites 33 E. 3. and Fitzh. Brief, 915. 
3. Treſpaſs of battery of his ſervant the 11 day of May; the 
jury found the battery anther day; upon not guilty pleaded, the 
plaintiff recovered. And fo the day not traverſable. Br. Treſpaſs, 


pl. 391. cites 39 E. 3. 1. 4 
h p 55 4. Treſpaſs 


Treſpaſs. 


4. Treſpaſs by a biſhop ; the defendant ſhewed certain meddling by i/ 
him the time when the temporalties were in the hands of the archbiſhop 1 
of Canterbury, ab/que hoc that he did any ſuch act after that the | 
temporalties came to the hands of the plaintiff, and the plaintiff = 
maintained as here, priſt; and yet the anſwer amounts only to the | | 
general iſſue, as it ſeems. Br. Treſpaſs, pl. 194. cites 39 E. 3. 19. | 
5. In treſpaſs of aſſault the Monday, where in truth it was the 
Saturday, and he pleaded not guilty modo & forma, and the jury finds 
the truth, the plaintiff ſball recover, and therefore the defendant 4 
ſaid, that ſuch another day the plaintiff made an aſſault upon him, and [| 
the ill which he had vas de fon aſſault demeſne, and in his defence, 
abſque hoc that he was guilty before or after the ſame day that he 
juſtified ; and to this he was compelled by the Court, quod nota. 
Br. Traverſe per, &c. pl. 75. cites 19 H. 6. 43 
6. In treſpaſs of qſault and battery the 10th day of Auguſt anno Fer it was | 
17 H. 6. the defendant juſtified de ſon aſſault demeſne the 14 day of id, that if 4 
Jan. anno 18 H. 6. abſque hoc that he is guilty the 10 day 4 * — 1 | 
Aug. anno 17., &c. And per Newton and Paſton clearly, he ought "paſs for cm- 
77. to traverſe abſque hoc at he is guilty before or after the ſaid 14 day Nen between 


Lammas and 


— vo 1 
_ — S — 1 
2 — — 
> OO Is — WG 


he of Jan. for if he be found guilty any other day he ſhall be, 35,1 | 
f he condemned; and Markham would not traverſe ſo, by which he ought to | 
be Yelverton demurred. Br. Traverſe per, &c. pl. 16. cites 20 II. 6. rays that | 

| „be is not © 1 
the 145 15 3 . guilry before if 
bo nor after this time of commoning 3; quod ncta, Br. Traverſe per, &c, pl. 16. cites 20 H. 6. 14, 1 5 9 
85. EE, 3 | 

, 7. Treſpaſs of taking his cow , the defendant juſtified becauſe the 


property was to H. R. who fold it to him ot S. in the county of C. &c. 
The plaintiff ſaid, that the ſale to the defendant was the third day of 
Octeber anno 20. and before this, that is to ſay, the 4 day of Auguſt, 
in the year aforeſaid, the ſaid H. R. ſold it to the plaintiff at C. in the 
county of N. and the other faid, that he fold it to him, abſque Boc that 
he fold it to the plaintiff before that he ſold to the defendant, and ſo 
to iſſue; for Portington would not traverſe the day but the time. 
Br. Traverſe per, &c. pl. 94. cites 21 Hf. 6. 41. a 
8. In treſpaſs the defendant juſtifies the taking of beaſts by precept 
of wythernam to bim directed ſuch a day vefore M hitſuntide ; the other 
ſaid de fon tort demeſne, abſque hoc that he had precept to him directed 
before Whitſuntide, whereas the day that the plaintiff counted was the 
| Monday before Whitſuntide anno 19 H. 6. Priſt. Danby faid [| 569 J 
he fon the beaſts of the plaintiff by force of the warrant before the ; 


A ſaid feaſt ; priſt; et fic ad patriam. Br. Traverſe per, &c. pl. 103. 
. cites 22 H. 6. 36. | 


9. Treſpaſs. The defendant juſtified, becauſe at another day after, | 1 
K the place where, &c. was the foil and franktenement of J. N. who 7 02S | 
leaſed to him fer 10 years, &Cc. and as to any treſpaſs 2 not guilty. 
And in treſpaſs anno the 18. the defendant juſtified by deſcent 
ſe from his father the 19. and to any treſpaſs before not guilty, 
Br. Treſpaſs, pl. 160. cites 22 H. 6. 49. 
10. In treſpaſs, the defendant pleaded aavard made at W. in the » 
county of M. to pay 10 f. wvhich he has paid ; the plaintiff ſaid that 
before this the arbifrators me him to pay 10 4. and a horſe at D. 
ib t 2 g .an 


— 


Treſpaſs. 


tained his bar abſque hoc that they did award in the county of C, prout, 
&c. before the award made at 2 Priſt, and the others e contra; 
and ſo note the county and the time traverſed. Br. Traverſe per, 
&c. pl. 107, cites 22 H. 6. 5 2. | 

Mt in tref- 11. In treſpaſs, note, always where a man traverſes the time 


"of J it is no plea 4without ſhewing the day certain. Br, Traverſe per, &c. 


ax ebb:ga- pl. 165. cites 39 H. 6. 45. 


tion bailed to 


tbe defendant to keep and redeliver ; and he ſays that it vas bailed ts bim to deliver oer to W.N. qobich 


be bas dane, abſque hoc that be tore it before the delivery to W. N. this is no plea, without ſhewing at 
what day he delivered it to W. N. quod nota per Cur. by which he thewed the day, &c. and travei ſed 
85 above. Br. Traverſe per, &c. pl 165. cites 39 H. 6. 45. | | 

9 Mifprintcd in all the editions, ſhould be 44- pl. 7. 


12. Treſpaſs upon 5 R. 2. by A. again B. The defendant 
ſaid that before the entry J. N. was ſeiſed and infegfed the _ 
ant, and gave colour, &c. The pray f ſaid that before "a any 
thing had, he himfelf was ſeiſed in fer tiil by B. diſſeiſed, who infeoffed 
the ſaid J. N. who infeoffed the defendant, upon whom he entered 
and was ſeiſed till the treſpaſs. Littleton ſaid a long time before the 
wn o any thing had B. zwar ſeiſed and infeoffed J. N. who in- 

ed the defendant, and the plaintiff claiming as above, entered 
and was ſciſed till B. entered upon and diſſeiſed him, abſque hoc 
that B. di ſciſed the plaintiff befere the feoffment made by B. to the 
faid N. Priſt, &c. and the others e contra; and a good iſſue per 


tot. Cur. Brook ſays he wonders that the time was traverſed ' 
as here; for he ſays it ſeems that the difeyen only ſhall be tra- 


verſed, Br. Traverſe per, &c, pl. 204. cites 1 E. 4. 6.—And 
that ſo it was ſaid for law in C. B. 6 E. 6. per Hale Juſtice and 
others, and that this book is not law. Ibid. 
13. In falſe impriſonment, the defendant juſtified at another da 
4 frag that he was guilty Fort ke: 204 there per 8 
e plaintiff ought to reply that guilty the day in the declaration, priſt, 
&c. and yet if he be found guilty any day that the defendant bas 
not juſtified, the plaintiff ſhall not recover; but the plaintiff can- 
nat reply that guilty modo & forma prout, & c. for this goes as well to 
the day that the defendant has juſtified, as to other days, which is ill 
quod Danby conceſſit. Br. Replication, pl. 40. cites 5 E. 4. 5. 
And there 14. Treſpaſs of afſault the 1ſt of Fuly, anno 2 R. 3. Defendant 
* was fa'd faid that poſten, viz. 4 die Fanuorii in the ſame year, the plaintiff 
made an afſault upon the defendant, and he beat him in his defence, 
abſque hoc er het he was guilty before or after the ſaid 4th day of Ja- 
nuary, The plaintiff ſaid that de for: tort demeſne abſque tali cauſa ; 
and it was ſaid that the plaintiff owght 10 reply that guilty modo & 
ma, &c. But he may give other day in evidence. Brook makes 
a quære, and ſays mirum? becauſe the day only js now in iſſue. 


Br. General Iſſue, pl. 92. cites 2 R. 3. 17, 


od bee that be wor guilty after. and the ſue was jeircd upen the releaſy ; mirum eſt by the re- 
. rere legem; 3 f 25 oy | a 


C57 15. Feiſe impriſonment. The plaintiff /uppoſed the treſpaſe 


and falſe impriſonment to be 10 December 29 Elia. The defendant. 


13 pleads 


in the county of C. and be has nat paid the horſe ; the defendant main- 
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pleads that he by a warrant of the ſheriff, &c. did arreft and impriſon 
kim 2 & 3d die Decemb. before, abſque hoc that he aua guilty before 
or after, &c. The plaintiff replied he was guilty, & c. after the 
34 day of Decemb. prout in narratione ſua ſpecificatur; it was 
tound for the plaintiff, It was moved that the iſſue was not well 
joined; for it is that he was guilty, &c. after the 3d day, 
&c. but ſays not, and before the action brought. But it was ruled 
to be well joined; for when it is ſaid he was guilty after the 3d 
day, &c. prout, &c. it is to be intended between the 3d day and 
the day of the which he counted. And the plaintiff had judg- 
men. Cro. E. 95. pl. 6. Paſch. 30 Eliz. B. R. Richardſon v. 
Pricket. | 1 

16. Treſpaſs was alleged to be done 7 Maii. The defendant Soin tref- 
juſtified on the 1cth of May, and concluded his plea thus, que ęſt eadem 4 _ wm 
tranſgreſſio. And upon demurrer this was held a good plea by in Sefer 0 
3 judges againſt Yelyerton; for the preciſe day need not be Fen. 35 
anſwered; i is ſufficient that the juſtification be on another day, ſo as _ 3 
there is an averment that it is eadem tranſgreſſio. And judgment ant jafi- 
quod querens nil capiat, &c. Bulſt. 138. Trin. 9 Jac. Vaſte- fed fir fai- 


. lage in 4 
nope v. Taylor. 2 — 

r ptien at Ge in Kent, on Sept. 14. 35 Car. 2. &c. gue eft eadem tranſgreſſio, &c. and traverſed that 
he was guilty of the taking any whrre oat of the ſaid fair ; and upon a ſpecial demurrer, for that the 
plea did not anſwer the d-claration, it was inſiſted that the traverſe was ill, becauſe the defendant did 
nat traverſe the time of the taking, as will as the place; but per Cur. the concluſion quæ eſt eadem 
wich a traverſe of the place, is good without a traverſe of the time. And judgment for the defendant. 
3 Lev. 227. Trin. 1 Jac. 2. C. B. Bodle v. Wilkins. | 


17. "Treſpaſs for entering his claſe and taking his goods 9 OF. 2 Saund. 
20 Car. 2. the defendant pleaded that R. was ſeiſed in fee, and 23 _ 
July 20 Car. 2. demiſed the place where to the defendant, and that he the plaintiff 
16 July demiſed to the plaintiff for a quarter of a year, which ended ——2 Keb. 
16 Ofteber 20 Car. 2. and becauſe the goods were there after the * 5 * 
quarter of a year ended, he took them damage-feaſant, abſque hoc that judged ac. 
tool them ꝙ Oftober, or on any time within the quarter of the year. cordingly- 
'The plaintiff replied de injuria ſua propria abſque tali canſa ; upon | 

which the defendant- demurred. And it was reſolved that the 
replication de injuria, &c. abſque tali cauſa was ill; for it may 
be that he took them before the quarter of the year, and before 
the demiſe to the defendant by R. by which judgment was 
given for the plaintiff, And it ſeems that the traverſe ought to 
be abſque hoe that the gth October, or any time before the 
231 July, or during the quarter of the year, &c. Lev. 307. 
Hill. 22 & 23 Car. 2. B. R. White v. Stubbs. | 
18, In treſpaſs the defendant juftified by a precept out of a hundred 
court, and traverſed that he was guilty before the delivery of the pre- 
cept, or after the return. And upon d:murrer it was objefed, that 
this traverſe is not good; it ſhould have been before the teſte, or after 
the return of the precept; ſed non allocatur; for if the traverſe 
is too narrow, it is to the prejudice of the defendant, and not of 
the plaintiff, 2 Lev. 81. Hill. 24 & 25 Car. 2. B. R. Doe v. 
Parmitter. ; | 
19. In an action of treſpaſs, &c. the. defendant juſtifies by a 
licence, &c, and in his Juſtification agrees in time with the plain- 


tiff's 
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tiff *s declaration. Ile need not traverſe before and after, and cites 
Hob. 104. But then the plaintiff may vary his time. Freem. 
Rep. 246. pl. 257. (bis) Hill. 1677. Anon. 

20. In treſpaſs, aſſault, and battery, the defendant pleaded a 
general releaſe of all actions, &c. from the beginning of the world, 
uſque ad diem datus of the ſaid releaſe. And it happened that the 
battery was done upon that very day in which the releaſe was dated; 
ſo that it was held that this action was not diſcharged, for the 
releafe did not include that day. The defendant ſhould have tra- 

E572 J; verſed all, &c. after the day of the date of the releaſe. 4 Mod. 182. 
Paſch. 5 W. & M. in B. R. Dixon v. Terry. 
| 21. In treſpaſs laid to be done 1f of Auguft, the defendant juſ- . 
tifies for right 75 common after the corn ts cut, and that after it was 
cut he put in his cattle, abſque hoc quod. eft culpabilis aliter vel alio 
modo. And upon a demurrer to this plea it was adjudged ill, be- 
cauſe it did not anſwer the treſpaſs done 1 Auguſt, it having no refer- 
ence to that time. 3 Salk. 357. pl. 14. Paſch. 9 Will. 3. Anon. 
This caſe 22. In treſpaſs of battery and falſe impriſonment, the defendant 
was Mich. © ;uftifies under a capias, tefle the 27 Jan. and returnable 10th of April 
Ch bart following, and ſays, that by virtue thereof he took the plaintiff the gth 
adjornatur- of March, and diſcharged him the 10th ; abſque hoc that they awere 
Cat. 86. guilty at any time before the tefie, and after the return of the awrit ; ſo 
that there is a time not traverſed, in which the defendants may 
be guilty, notwithitanding any thing that appears to the contrary, 
viz. between the 10th of March, which was the day of the diſ- 
charge of the plaintiff, and the 10th of April, which was the re- 
turn-day of the writ. And they cited Carter, 84. ArkiNs v. 
CLEAavER. And of this opinion was the whole Court. Ld. Raym. 
231. Trin. 9 W. 3. in caſe of Truſcott v. Carpenter and Man. 


(I. b) Traverle of the Place neceſſury in what Caſes. 


Heath's 1. I treſpaſs of battery at B. the defendant ſaid, that the plaintiff 
= os, the ſame day aſuulte him at S. and the ill «which he had was 
9 de fon aſſault demejne, and in his defence, abſque hoc that he afſau/ted 
him at B. And the plaintiff ſaid, that de ſon tort demeſne, withoul 
fuch cauſe; and well, per Cur. witheut maintaining the place, becauſe 
B. and S. were in one and the ſame county, and the treſpaſs tranſi- 
tory. Br. Traverſe per, &c. pl. 38. cites 43 E. 3. 29. : 
Heath's 2. Contra where the place was in another county, or if it was of 
_ treſpaſs local ; per Cur, in the abſence of Thorp. But ſome of 
cap. 5. Cites : #87 © ae 
e.. the perſons preſent ſaid, that he ought to have maintained his writ. | 
| Br. Traverſe per, &c. pl. 38. cites 43 E. 3. 29. | 
In rrejpaſs 3. In treſpaſs, in Middleſex, of goods carried away, the defend- 
2 ant juſtified the taking in Loudon, by reaſon of a gift ; and no plea, 
the defend- without traverſing the taking in Middleſex. Br. Traverſe per, 
an- ney * . . : H. . * 
e Zi. &c. pl. 47. cites 11 H. 4. 3 | | 
Effx, by which he took them, and ſhall not traverſe; for giſt is ſufficient to take the goods in 207 
county. Br, Trrverſe per, &c. pl. 71. cites 19 H. 6. 50. 21.—8. P. Ib d- pl. 127. cites 9 E- 4- 26. 
8. . Ibid, pi. 300. cites 9 E. 4. 49, co. 8. P. per Priſot. Contra of delivery; for the 
delivery cannot be but in one place only. Br, Traverſe per, &c. pl. 284. cites 34 H. 6. 5+ In 
| : : 3 ; 4- 


\ Treſpaſs, | yr | | 


_ 4. In treſpaſs of cutting reeds in D. it is no plea, that the place Br. Tref- |; 
where, &c. is in S. and not in D. but may juſtify in another place Prams. "4" ö 
by ſpecial matter, abſque hoc that he is guilty in D. Br. Traverſe | | 
TT per, &c. pl. 55. cites 9 H. 5. 9. | | 9 
be | 5. In treſpaſs local in D. the defendant juſtified in S. in the ſame In treſpaſs i 
4 county, and to the 7 in D. not guilty ; and well; for he ought * NIN ED 

* to traverſe in treſpaſt local, contra in treſpaſs tranſitory. Br. Tra- 93 

25 verſe per, &c. pl. 291. cites 14 H. 6. 21. and 8 H. 6. 36. away, the 


y place ſhall : 
nat make iſſue, nor is it traverſable, no more than in treſpaſs upon the caſe of an aſſumpſit, and thoſe 
may be continued. Contra of treſpaſs lccal, as trees cut, and graſs mowed. Note the diverſty. Bc. 


fe "1 Traverſe per, &c. pl. 283. cites M. 2 M. 1. 

as ' & 
li9 * Treſpaſs of aſſault and battery in Londen. The defendant juſtified in the county of N. by 2 waz- 
e- rant from the ſheriff of N. upon a lattita', quæ eft cadem tranſgreſſio, abſque hoc that he was guilty in 


London, or elſewhere extra com N. It was demurred becauſe he Juftifies, and allo traverſes. But the 
7 Court held it well enough, becauſe the j»ftification being in another county, the crunty where the action 
is brought ought to be traverſed, and the plaintiff may maintain the action and iſſue if he will, or tra- 
verſe the plea at his election, Cro. J. 372. pl. 1. Trin. 13jac. B. R. Bateman v. Woodcock, —RotL 
Rep. 221: pl. 26. S. C. 2djudged accordingly, though it was objected, that the plea is double; for the 
Juſtification in N. quæ eft eadem tranſgreſſio had been ſufficient without more, and then the traverſe 
makes it double, and ſaid he had a report in point adjudged accordingly. But the Court told him, that 

ne could not take ad vantage of this upon a general demurrez, 
*[572] 


6. In treſpaſs againff F. N. of F. it is no plea that he was dwell. 
ing at B. the day of the writ, unleſs he ſays and not at F. Quod 
nota, For the negative makes the iſſue, Br. Traverſe per, &c. 
pl. 67. cites ig f. 6. 1. + 1 

7. Bill of diſceir, for that the defendant, deputy of the ſheriff of 
B. embezzled a writ of habeas corpus in the county of Middleſex, and 
brought the bill in Middleſex: The defendant ſaid, that the high" ſht- 
riff of B. by J. N. his under ſheriff, commanded him at P. in the ſaid ö 
county B. to retain it after the delivery, and before the ſubſtructiom, 1 
and not to return it, by which he retained it, which is the ſame ſulſtrac- : 
tion, &c. And by the beſt opinion, becauſe he ſaid, that it is 
the ſame ſubſtraftion, which is in another county, and does not tra- 
verſe the ſubſtraction in Middleſex alleged in the bill, it is no plea. 

Br. Traverſe per, &c. pl. 71. cites 19 H. 6. 50. 71. 

8. So of falſe impriſonment in Middleſex, and the defendant juſti- 

fees in Effex, he ought to traverſe in Middleſex ; per Markham. Br. 

Traverſe per, &c. pl. 71. cites 19 H. 6. 50. 71. 7 

9. Treſpaſs of battery and impriſonment at W. the defendant juſ{i- In treſpafs 

fied at S. becauſe the defendant would have robbed at S. abſque hoc L. _— pad 
that he impriſened him at W. And the abſque hoc was ouſted; for fidant my 

he may juſtify by this matter in any place in this county. Br. Tra- juftify in E. 
_ verſe per, &c. pl. 127. cites 9 E. 4. 26. | Z ee a" 
d- : : without ſaying that the affault continued, and without traverſing the aſſault in C. quod nota, 1 [ 
the Court granted. Br. Traverſe per, &c. pl. 287. cites 35 H. 6. 50, 51. 


ea, 
er, . 10. But if he juſtifies by franktenement in ancther will, there ought 
to be a ſans ceo. Br. 'Traverſe per, &c. pl. 127. cites 9 E. 4. 26. 
any 11. Treſpaſs of cutting and carrying away in C. the defendant ' 
26. Juftified in B. And becauſe he does not anſwer to the treſpaſs, 
the | judgment was given for the plaintiff; for he ought to have tra- 
jn  , verſed abſque hoc that he is guilty in C. But otherwiſe it is in 


treſpaſs of battery. 2 Roll, Rep. 495» Hill. 22 Jac. B. R. Oxford 
(Bp.) v. Adams. 


. I EI ment OD 22 DIE 


$7 Treſpaſs. 


(K. b) Traverſe of the Place. Good or nof. 


t. IN treſpaſs of fbeaf5 talen, the defendant juftified for tithes, and 
] the other 4 175 both as — 4 of 2 — at gn the ifſue 
was, if.the place wwas in one pariſh or the other. Br. Traverſe per, 
&c. pl. 340. cites 50 E. 3. 20. a 

Meeth's 2. In treſpaſs of goods taken, the defendant ſaid that before the 
E. . abs Plaintiff any thing had, J. S. was poſſeſſed, Ec. and bailed to M. N. 
Lc. in another place in the ſame county, who made the defendant his execu- 
ter, and died, and the defendant ſeiſed them as executor in another place 
| in the ſame county which the plaintiff did not count of, and the plain- 
F 573 ] tf took them, and the defendant re-toat them, abſque hoc that he tock 
| them in the place where the plaintiff counted ; per Babb. Juſt. This 
® Orig. is is no plea, where the whole is in one and the ſame county. 
88 Contra if it was in diverſe counties; for then you ſhall have the 
edition, but traverſe, by which he omitted the traverſe. Br. Traverſe per, 

the others &c. pl. 62. cites 7 H. 6. 35. | 
url. 3. Treſpaſs in D. in the county of Derby. The defendants juſtified 
in T. in the county of Nottingham, abſque 4 that they are guilty in D. 

modo & forma. And per Cur. nothing was entered but not 

guitY 5 for he cannot juſtify in another county, abſque hoc that 

e is guilty in the county named in the writ; for in treſpaſs in 

D. upon not guilty, the jury may find him guilty in another vill in 


the ſame county, but not in another county ; for this is a void verdict. 


Br. Treſpaſs, pl. 19. cites 9 H. 6. 62. 

4- Treſpaſs upon the caſe, for that the defendant ſold to him cer- 
tain wood at N. for 201. and ſhewed a portion of that which was good 
and merchantable, and warranted the reſt to be as well marked as the 
portion was, whereas the remnant was defeCtive, to the damage 

of 20l. Newton faid he ſold to him certain wood at B. and war- 
hs + ops ranted this wood good and merchantable, that is to ſay for ſuch 
all theedi- à ſum and ſo many + parcels as the plaintiff had declared, which 
tions; but was good and merchantable, abſque that he ſold to him at N. 
= pong prout, &c. and a good plea per tot. Cur. Br. Traverſe per, &c. 


(parcels), pl. 150. cites 14 H. 6. 22. 


5. Treſpaſs of impriſonment and battery at B. in the cou A. 
5 P 7 ny 
n 


till] he made fine, Yelverton ſaid actio non; for as to the vi & 
armis aſſault and battery not 70 and to the impriſonment that he 


ſued attachment againſt the plaintiff, directed to the ſheriff of London to 


arreſt the plaintiff, returnable ſuch a day, 10 anſwer him of a trej- 

| paſos Se. by which A. B. minifler of the ſheriff at B. in the ward of 
B. in London, by virtue of the attachment arreſted the plaintiff, and 
carried him ta the compter, and the defendant came in aid of him, abſque 
hoc that he is guilty of the impriſonment at B. modo & frm and to 
the fine pleaded not guilty. Markham faid guilty at D. in the county 
of H. prift, &c. and the others e contra. Queer of this traverſe ; 
or it ſeems that it ought to be abſque bye that he is guilty in the ccunty 
of H. Br. Traverſe per, &c. pl. 73. cites 19 H. 6. 35. 


6. In 


* 4 . 
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Trefpaſs. 

6. In treſpaſs of goods talen at E. Forteſcue pleaded actio non 
for before the taking the plaintiff himſelf delivered the goods to the de- 
fendent at C. in the county of Middleſex, # deliver to S. N. which be 
has done, abſque hoc that he is guilty of the taking at E. & hoc, &c. 
and demanded judgment ſi actio; and upon argument it was held 
a good plea per tot. Cur. Br. Traverſe per, &c. pl. 74. cites 
19 H. 6. 43- ; | 

7. Treſpaſs of goods taken at E. in the county of York. Forteſcue 
ſaid the plaintiff bai/ed to us the ſame goods at N. in the county of 
Middleſex to bail to F. S., &c. abſque hoc that he is guilty at E. in 
the county of York, priſt, &c. And the opinion of the Court was, 
that it is a good plea, Brook ſays, guere if he ſhall not traverſe 
the taking in the county of York; for the place certain is not 
much to the purpoſe. Br. Traverſe per, &c. pl. 76. cites 
19 H. 6. 48. | | 
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S. P. Per 
Priſot; for 
there is no 
mei ſne in- 
ſtant. Br. 
Traverſe 
per, &c. pl. 
284. cites34 
H. 6. 5. 
In treſpaſs 
of Lattery of 
his ſervant 
at B. in the 
county of E. 
the defend- 
ant juſtified 
de ſon tort 
demeſne at 

. in the 


county of 


Middleſex, abſque hoc that he is guilty in the county of E. and nit at B. in the county of E. and good, and 
the other e contra; quod nota, the county traverſed, and not the place; for if he be guilty at any place 
in this county, it is ſufficient for the plaintiff, Br. Traverſe per, &c. pl. 8 5. cites 21 H. 6. 8, 9g, —— 
Heath's Max. 108. cites S. C. Br. Traverſe, pl. 293. cites S. C. | | 

So in treſpaſs of cutting bis graſs at D. in the county of D. the defendant juſtified at S. in the county of 
S. abſque bec that he is guilty at D. in the county of D. et non allocatur ; for by the opinion of the 
Court he ought to traverſe the treſpaſs in the county of D. and not the place; by which he did accordingly, 
and a good plea per Cur. Quod nota, Br. Traverſe per, &c. pl. 102. cites 22 H. 6. 35. 

In treſpaſs the plaintiff declared on a battery at D. in the county of Middleſex, the defendant pleaded 
ſen aſſault at S. in the county of . abſque hoc that be wwas guilty at D. in the coun'y of Middleſex ; upon 
demurrer it was inſiſted that the traverſe was not good, and put a difference between ;uftification, local 
and tranſitory. And it was adjudged after many motions, that the county was not traverſable, and ſa 
judgment was given for the plaintiff, Gawdy J. being of a contrary opinion. 2 Le. 79. pl. 104. Paſch. 


26 Eliz. B. R. Pactridge v. Pool. 3 Le. 97. pl. 139. S. C. in the ſame words. 


8. Treſpaſs in A. in the county of B. the defendant juſtified by pre- 
cept of the ſheriff, & c. at S. in another county, abſque hoc that he ir 
guilty in the county of B. and the other ſaid that guilty at B. priſt, and 


to this he was received; and yet if he be found guilty in any place 


in the county of B. the plaintiff ſhall recover, totwithſtanding the 

bay nc in B. but it ſeems that he ſhall ſay, guilty in the county 
of B. prout, &c. but quzre inde. Br. 'Traverſe per, &c. pl. 79. 
cites 19 H. 6. 57. | | 

9. Treſpaſs of a cloſe broken, and battery at N. The defendant to 
the cigſe broken juſtified in C. abſque- hoc that he is guilty in N. and 
well, becauſe it is all in one and the ſame county; for otherwiſe it 
ſeems that he ſhall ſay not guilty, if it was in another county, as in 
9 H. 6. and to the battery he juſtified in C. abſque hoc that he is guilty 
in N. and the traverſe was ouſted, becauſe it was a treſpaſs tran- 

ſfitory, Br. Traverſe per, &c. pl. go. cites 21 H. 6. 26. 

Io. Where the defendant in treſpaſs of corn intitles himſelf to the 
tithes ſevered, &c. as parſon of A. alleging that all the will of B. is in 
the pariſh of A. and that theſe tithes grew in B. and the plaintiff inti- 
tles 255 ſale of the tythes by the parſon of O. for 7 years, and 


that they grew in a place called P. in B. Abſque hoc that all the 


vill of B. is in the pariſh of A. this is a good traverſe by award. 
Br. Traverſe per, &c. pl. 95. cites 21 H. 6. 43- | 
11. In treſpaſs of aſſault to his ſervants at B it is held a good 
plea that the * were cutting the graſs of the defendant at C. by 

Vol. . which 
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euhich de probibited them, and laid hit hands upon them and com- 
manded them to go out of his land, abſque hoc that he aſſaulted 
them at B. And yet contra it is ſaid where the 3 Juftifies by 


the 5 1 made by the plaintiff himſelf to the defendant. Note the di- 
werfity ; for in the firft caſe the juſtification ariſes by reaſon of the ſoil, 
contra in the ſecond caſe, and therefore in the one caſe the place 
is traverſable, and in the other not. Br. Traverſe per, &c. pl. 17. 
cCites 27 H. 6. . 9 

12. In treſpaſs of beaſts wrong fully taken in D. the defendant ſaid 
that he cuar ſeiſed of 2 acres in S. and found them there damage-fea- 
fant, and he took them there, abſque hoc that he is guilty in D. And 
a good plea without traverſing all the county, otherwiſe it is of things 
which may be continued, as battery or goods carried away. Br. 
Traverſe per, &c. pl. 306. cites 11 E. 4. 9. | 

13. Treſpaſs of goods taken at D. in the county of Middlyſex, de- 
fendant pleaded that before the treſpaſs ſuppoſed J. S. was poſſeſſed 
thereof, and bailed them to the plaintiff in the county of E. for ſafe 
Keeping there, and after J. S. commanded the defendant to take the 
. goods of the plaintiff in the county of E. by which he took them at N. 
in the county of E. and delivered them to the ſaid J. S. abſque hoc 
that he tock them at D. in the county of Middleſex ; and becauſe his 
warrant was to take them in the county of E. therefore a good 
plea for the loſs of his evidence, and ſhall not be compelled to 
take the general iſſue, Br. Traverſe per, &c. pl. 278. cites 
22 E. 4. 59. 

14. In battery, &c. the action was laid in London, when in truth 
it was done at Uxbridge ; the defendant pleaded that on ſuch a day 
and year the plaintiff at A. in the county of H. made an aſſault upon 
him and the harm, & c. abſque hoc that he is guilty in London. The 
whole Court held it a good plea. Goldſb. 2. pl. 5. Paſch. 28 Eliz. 
Webſter v. Paine. 

15. Replevin. The defendant avows the taking in Wh. Acre 
e ; the plaintiff replies that they were taken in Bl. Acre, 
abſque hoc that they were  damage-feaſant in Wh. Acre: and it was 
thereupon demurred. 'The Court without argument ruled it to be 
an ill traverſe ; for he ozght to have traverſed the place of the taking, 
and not that they were damage- feaſant; and adjudged for the 
avowant. Cro. E. 372. pl. 11. Hill. 37 Eliz. B. R. Watts v. 
Hagden. | 

16. In treſpaſs fer killing his dog at E. the defendant juftified in 
D. within the ſame county as avarrener there, and that the dog 4095 
killing of conies as he had done before, abſque hoc, &c. that he is 
guilty apud E. prout, &c. And it was thereupon demurred be- 
cauſe he traverſes the place only, &c. and daes not traverſe all other 

laces. But all the Court held that the traverſe was good when 
his cauſe of ;uftification is local, and that he needed not allege any 
more than that place. Wherefore it accordingly was adjudged 
for the defendant. Cro. J. 44, 45. pl. 13. Mich, 2 Jac. B.R. 
Wadhurſt v. Damme. 

17. Treſpaſs of falſe impriſinment at C. the defendant juſtified 
a fleward of the court of the Stanneries at A. by proceſs of the * 
| | | Fnere ; 


enough. 


Treſpaſs. 


Rep. 264. Evely v. Sloley. 


EvEIx V, S. C. in the Exchequer ; but S. P. does not appear. 


in the Exchequer, Eul x v. Srol zv, S. C. but S. P. does not appear. 


18. Treſpaſs of breaking his cloſe, and digging his fail, The 
defendant pleads, that the place where is 2 acres called Bl. Acre, which 
The plaintiff replies, that the place 
called Bl. Acre is his freehold, abſque hoc that it is the freehold of the 
The defendant demurred, becauſe it is but a common 
or blank bar, and is only to inforce the plaintiff to aſſign his treſ- 

aſs in a place certain, the declaration being general, and fo the 
bs not traverſable; and of that opinion were Doderidge and 
But Houghton e contra, and the plaintiff may 
aſſign a new place, or traverſe this bar at his election; per quod 


Cro. J. 594. pl. 16. Mich. 18 Jac. B. R. Rick- 


is his freehold, and ſo juſtifies. 
defendant. 


Chamberlain. 


adjornatur. 
man v. Coxe. | | 
19. In treſpaſs for breaking and entering his cloſe called Horn- 2 Lutw. 


Hill in the pariſh 


them in the cloſe aforeſaid called Horn-Hill, modo & forma, as the 
plaintiff declared. The plaintiff demurred ſpecially, and adjudged 
for him, becauſe the trayerſe is ill, it being of matter not alleged; 
for the plaintiff does not fay that the defendant took the ſheep 
in the cloſe called Horn-Hill, but fays (ibidem inventas }, which 
(ibidem) refers to the pariſh, and not to the cloſe ; iſt, becauſe 


Horn-Hill was the plaintiff's ſoil, ſo that the defendant could 


not impound the plaintiff's theep in the plaintiff's foil: 2dly, :6:dem 
1s always referred to the vill, that the venue may come from 


thence, which cannot come out of a cloſe. 


But the Court 


thought this an idle traverſe, and would have been ſurpluſage 
on a general demurrer ; but being upon a ſpecial demurrer, it 


plea, Ld. Raym. Rep. 121, Mich. 8 W. 3. Nevil v. 


vitiates the 


Packman, 


1. 43 Eli. 

Cap. 7. 

 anyorchards or gardens, or break or cut any hedge, pales, rails, or fence, upon this 

er dig or pull up, or take up any fruit-tree or trees in any orchard, 
g 4th | 


E. 


NAC T 8, That if any leabd perſon ſhall cui, or un- 


be p. of R. and chaſing, taking, and impounding his 
ſheep there found, &c. The defendant as te all, beſides the chaſing, 
taking, and impounding, pleads not guilty ; and as to that, he juſtifies 
that he awas ſeiſed in fee of a cloſe called Orchards in R. and took the 
ſheep there damage-feaſarit, &c. abſque hoc that he took and impounded 


575 


there ; abſque hoc that he <was guilty at any place extra juriſdlictios judged ac- 
curiæ Stannariæ ; but neither juſlifies or traverſes the impriſonment 
alleged at C. which might be within the juriſdiction, and was not 
anſwered to; and therefore judgment was given againſt the de- 
fendant for default in the plea, becauſe the traverſe was not large 
2 Lutw. 1563. in the appendix, in the argument of Sir 
John Powell in the caſe of GWINNE v. PooLs, cites 1 Roll. 


cor dingly.— 
Roll, Rep. 

264. pl. 37. 
Mich. 13 

Jac. B. R. 
adjudged ac- 
cordingly.— 
Hob. 180. pl. 
216. SLOW=- 
LEY v. 


Cro. J. 439- pl. 11. Mich. 15 Jace 


1447. Nx - 
VILL Vs 
PECKHAM, 
S. C. with 
the excep- 
tions and 
anſwers, and 
ſome obſerv- 
ations of the 
reporter; 
but I do not 
obſerve any 
thing ſaĩd by 
the Court. 


(L. b) Treſpaſs. Prohibited or puniſhed by Statute. L576 


It was ob- 


lawfully take away any corn or grain growing, or rob zected to a 


garden, 


conviction 


ſtatute, 1ft, 


576 Treſpals. 
That the garden, or elſewhere, to the intent to take and carry away the ſume, or 
2 Hall cut or ſpoil any woods or underwoods, poles or trees landing not 
gentleman, being felony ); ſuch offenders, their precurers or receivers, knowing the 
and a gen- ſame, being convicted by confeſſion, or one witneſs, before one juſtice of 
— * peace, mayor, or other head officer, ſhall mate ſuch ſatisfattion to the 

the flarute, party, and within ſuch time as ſuch juſtice or head officer ſhall appoint; and 

whichſpeaks i, ſuch offender ſball not be thought able or ſufficient to make ſatisfaction 
2 6 as aforeſaid, then the ſuid juſtice ſhall commit the offender to the con- 
pepe, and ſtable to be whipped ; and for every future offence ſhall alſo receive the 

iert a baſe ſame puniſhment of whipping. 

pon od if any con/table do refuſe, by himſelf or ſame other, to execute 

ping, which The ſaid bee, he ſball be committed to the common gaol until the 

the law did {aid offender be puniſhed as aforeſaid. 

2 mY Provided that no juſtice of peace da execute this ſtatute for any offence 
man. 2dly, done ro vine, unleſs he be 1fſociated with one or mere juſtice of peace 

: 


That the nt concerned in the matter. 

conviction 

is uncertain, for zvant of /phexving the number of trees. Per Curiam, as to the firſt, whether the defends 
ant be a genticman or not, is not material ; for if a man of quality will do a baſe or mean thing, there 
is no reaſon or juſtice why he ſhould be exempted from the puniſhment : the quality of the offender is 
rather an aggravation than a leſſening of the offence. To the ſecond, the number as well as the nature 
of the trees thould be expreficd, for this is like an action of treſpaſs in this reſpect, that the plaintiff is 
to recover damages, of which the number and nature of the trees is to be the meaſure; and if an action 
of treſpaſs ſhali hereafter be brought for theſe trees, this conviction ought to be a plea in bar. 
Salk. 181, 182. pl. 2. Trin. 2 Ann. B. R. the Queen v. Barnaby. ; 


2. 21 Jac. 1. cap. 16. enacts, that in caſes of involuntary tre/- 
paſs tender of amends may be pleaded in bar. See Tender (S) and the 
notes there, | 


As to what puniſhments ſhall be nf icted, and what coſts and 

damages ſhall be recovered in proſecutions and actions of treſ- 
paſs, ſee tit. Damages and Colts, tit. Game (A),. and 
Tit. Goods. | | | | 


For more of Treſpaſs in general, ſee Actions, Common Diſ- 
trels, Nulante, and other proper titles. 
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